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AUG. 38, , . APPELLATE CIVIL

APPEL- Before Sir Michasl Roberts . Westropp. Kt., Chief Justwe, and.-
~ LATE Mr. Justzce M Melmll -

Crvin,

3B.367. DOLSANG BHAVSANG AND OTHERS (Original Plaz'ntiﬁs) 'Appella'nts

v. TRE COLLECTOR OF KAIRA AND OTHERS (Original Defendants)
Respondents.™  [28th August; 1879.] :

Summary settlement Sanad—Revocation of sanad-—Garas - Wanta——Mazmun—Narva_
- -=—DBhagdari, .

'

Where a sanad by way of summary settlemant of land revenue has been
granted by Government under Bombay Act VII of 1863, Grovernment cannof
reform or set it aside, without the assent of all parties interestéd therein. To do
80, would be an assumption, by Governmens,'of the function of a Givil Court, :

A Civil Court cannot, on the ground that Government has, by mistake, granted
such a sanad to a person not the owner of the land, reform or sef aside the sanad.
Section 7 of Bombay Act VII. of 1863 renders the quit rent, fixed by the sanad,
binding alike on Government and on the rightful ownér. of the land, but the
latter may recover the land from the grantee of the sanad, subject to the quit-rent,
fixed by the sanad, and payable to Government ; and such grantee will be decla.r-
ed to have taken the sanad, as a trustee for the rlghtiul owner.

Where Government had granted seven sgnads to certain ga.msms in tespecl; ol
lands, part of which had besn previously sold by the garasias, and Government
had attempted to revoke and cancel those sanads, and had subjected the lands to
a full assessment, on the ground that the garasias were not entifled to a.ny of
the said lands and that the sanads had been gra.nt.ed by mistake, .. . {

{368] Held, that such attempted revosation, cancellation and reaSsessment
were void and of no effect, and that the grantees wers entifled to hold the lands
on the terms mentioned in the sanads, but, so far as recorded the sold portion
_of the said lands, in trust for the vendees thereof and thelt heirs, reptesenta.tlves
and assigns:’

Queere—Whether a Civil Court can give relief, eithet by reforming or cancell-
ing such sanads, against mistakes, other than those relating to ownership, whxch
may be found to exist in the sanads.

The terms * wanta,” *garas,” * mazmun,’ ‘ narva,’ and * bhagdari’ exp]amed

fR., 4 B, 643; 15 B. 172 (175) (F’B) 85 B. 97 (101)—'12 Bowm.L.R. 903=8 Ind
Cas, 624 1

o " THIS was an appeal from t.he decmon of W. H Newnha.m Judge of -
Ahmedabad, rejecting the plaintiffs’ claim.
_ The facts, arguments and authorities are fully seb forth in the ]udg-
ment of the Court.
Kashinath Trimbak Telang and Nagmdas Tulszdas a.ppeared for the
appellants, the original plaintiffs.
Marriott (Advocate-General) and Nanabhai Haridas (Govemmenb
~ Pleader), for the respondent, the Collector and original defendant No. 1.
The other defendants put in no appearance,

JUDGMENT.

The judgment was delivered by -

WeSTROPP, C.J.—This suit relates to certain lands forming part. of
the village of Na.uh (Nahavali), in the taluka of Borsad (someﬁxmes Anand
or Napad), in the ziila of Kaira (Kheda) and desambed in the Govern-.
ment records and many other exhibits in this case as wanta ” lanas

* Regular Appeal. No. 7 of 18‘74."‘ . o .
1752 ' '
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" 'The plalnblffs are" Ra]puts of the Pa.lma.r cia.n That ancient- clan
' and many of its members are noticed in the Ras Mala, tha valuable work;’
- on the res geste of Gujrat, of our - late" learned .and" esteemed - colleague,

“Mr. Kinloch Forbes{l). “The plaintiffs.are, in’ the documentary aund :oral’
: ev1dence in the cause, frequently described as garasias’ (grassiasg, gxrasxas)

“'With & view to a clear understandmg of the questions at issue, some
preliminary remarks on wanta, lands garasms and garas (gras gzras) wxll‘
here be‘dppropriate. =

‘The Marathi word 'vanta, mmta, wanta wanto, waunt‘d
‘banta ° means in its original signification a share, a’ patt,’
[369] portion (of an estate, of a contribution, of a mercantile concern, &c. ),
and vantadar, “wantadar’ or ' bantadar, means the holder or contributor
‘of ashare, &c.(2). As applied to lands, Mr. Robertson (in his Glossary
of revenue and official terms used in Gujarat at p. 54, pl. 5) defines it as
* a description of land held rent- free, although much of it- pays salams to
, Governmenh » He continues thus: ** Prior to the- Mussulman conquest, the
Rajputs and others bad possession of the country. The Mussulmans dis:
possessed these people, who then took to pluonder. The conquerors were
unable to stop this. A compromise was eﬂected the Mussulmans keepmg
bhree-fourt;hs of each village under the name of | talpad,’ and the remain-
ing one-fourth was ‘allotted to the original holders under the name of

i}

peace in their villages(3). The holders of wanto land are amongst the

‘most noblé and ancient families in the country. This land has in some cases

been given away, in some sub-divided, and’ in some sold(4). ' In some
cases the holders of wanto were too strong for the Government autho-
rities holdlng the ‘ talzad,’ and they seized the ‘ialpad’ and annexed

11; to their ‘wanto,’ the whole shlll being held by them under the name of .

‘ wanto.’ There are also cases in which the Government has been strong
enough to do without the assistance of the old propristors. In these
cases the wanto has been resumed, and is now held and known as ‘wanto
japti.'” - Professor H. H. Wilson(5) . says of wania that “in Gujara it
denotes lands either exempt from assessment or held at a quit-rent,
chiefly by Ra]pubs, although sometimes by Kolis and’ Mahomeda.ns,
the tenure is prescription of remote anthulty without any deeds
or grants”(6). Of the term ‘wanto nakro’ Mr. Robertson (Gloss., [370]
p. 54, pl. 7 says_ that it is' ** wanto-land . held entirely free of any rent or
tribute ;" and of ' wanto salamiyo’ that it only differs from ' wanto nakro,’
in that, the holder has to pay a certain salamz or quit- rent per vigha or
Khumba ; a.nd of ‘ wanto-udhad-salamiyo’ that “the land is ‘wanto,’ and only
differs from wanto salamiyo’ in that the holdet pays a quit-rent upon tb_e

. (1) ‘Ras Mala (2nd ed.), pp: 536 200, 71, 75 89, 90, 108, 115, 117, 125, 147 161,
163 222, 227, 279 to 281, 328, 329, 401, 402 (lst ed.), Vol. I 94, 99, 117, 118 141
_150 152, 162, 191, 210, 211, 212, 28‘7 294 363 to 366, 427 ; Vol II1, 59, 60, 234.
= (2) ProfessorH H WllsonsGloss pp 541,555 ¢ Robertson sGloss 54 pl.,Bnd’
“Hist, of Gujarat, 409, 411, :

{3) An attempt was made, ‘AD., 1545 by the Mussulmans to resume the wanta—

- Bltd’s Hist., Gujarat, 266, 267—wh1ch a.ttempt produced an insurrection 6f the Rajputs,

_ garasias, &o ‘which was eventnally sucdessful : Ras Mala (2nd ed.), 296 297 (lsr- ed.)
" Veol. 1, pp. 386 387,
. (4) As to the denomination of such land when sold, vide Robert.son s Gloss. mvoce
wtmto vechan nakro,’ p, 55,pl.i3.. )
2 (5) Wilson’s Gloss., p. 555, . : ST
(6) See to the same -effeot paras, 3, 4, 7 17 20 of Mt Peile’s memo. on wanta,
Belections from Government Records, N. 8., No. CVI, pp. 48, 49,52, 56, 57, -
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wanto ;" for this they agreed to cease plundering, and to keep order and
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whole of the land 'held,” :.e., in: the lump. . Mr. -Bird, in-his.translation
of the Mirat Ahmadi, or Mirror of Ahmad called by him the History of
Gujarat, gives at p. 406 an order or farman of the Hmperor Akbar, °
dated a.H, 999, A.D.1590-1 (abolishing transit duties), which subsha.nhmlly'_
supports the descnptlon glven by Mr. Robertson of the original of wanta
land, styled in the farman ‘ banta,” and at p. 410 distinguishes it from
gras (garas). To the like. effect are certain passages from .the
same work translated by Mr. Kinloch Forbes in the Ras Mala{l). And
Mountstuart Elphlnshone, in paragraph. 3 of a minute of the 15th August
1821, says that " wania was originally a fourth of the land of each
village leit or restored by the Mogul Government to the garasia, who was
originally proprietor of the whole. It is now reduced by sale, mortgages

. and encroachments of the patels and of the Government officers, until it

has ceased to bear anything- like its original proportion to the talpad. If
is sometimes managed by the proprietor, who pays a quit-rent to Govern-
ment ; but it s véry often managed by the patel, who pays a pecuniary
amount to the proprietor’” (2). His colleague, Mr. Pendergast, having ex-
pressed a doubt (3) as ‘to the accuracy of that account of bhe origin of
* wanta,’ Mr. M. Elphinstone in a further minute (4) said : “The account
given of wania in all the reports of the Collectors beyond the Mahi is that
which I bave mentioned ; ; it is supported by the Mahomedan histories
and documents connected with revenue, and I believe by the traditions of
the hereditary Hindu officers. My idea of the history is, that there were

_several Rajput [871] principalities in Gujarat under different dynasties of

Solukas, Sumas, Gohils, Weghelas, &c., each of which; according to -the
Ra]put practice, divided the country among the relations and Tattayatsof

the raija, till the whole country was shared out amongst them, as Kutch, -
Kathiawar and other neighbouring countries not subdued by the Mussul-
mans are still.  That when the Mussulmans got the country, they took
three-fourths of the Government share of the revenue to'themselves,
leaving the Ra.]puts in the possession of the remaining one, precisely as

it is now proposed that we should do with the garasias of Dhanduka,
‘Goghaand Ranpur. The raiyats retained their share under both Govern-

‘ments, and retain it still.”" To the same effect is the account of Captain
‘Robertson in’ July 1804, and of the Broach Commissioners in August
1805 referred to in a minute of the Bombay Government of the 28th
May 1817, paras. 62 64. Inthe 110th para. of the same minute that
Government said : " The old wanita or such lands to which the garasias may
be able to establish a title, either by deed or by- ‘the production of
village accounts of long sbandmg, are to be scrupulously respected (5).
And a.ccordmgly we find ‘ wenta’ at the head of the lists of tenures, re-
‘cognized as in accordance with the custom of the country, in Appendix'A
to Bombay Regulation I of 1823 in relation to s. 3, ¢l. 2 of that Regulation,
and in Appendix: A to Bombay Regulation XVII of 1827 m relatlon to
8. 35, cl.'2 of the latter . Regulatxon ‘

The fvicissitudes of the term ‘ garas’ in Gu;amt are rema.rkable Its
pnma.ry mgmﬁcatlon is“a mouthful or a quantlty equwalent Iso 1’5” (6)

() Ra.s Mala (2nd ed.}, pp. 563, 564, 566 ; (isted.), Vol I, 13, pp. 270, 271, to 724,

(2) 3 Rev. and Jud. Sal pp. 6‘77 678 and see his Minute of 6th May 1821, para
6, ibid., p. 698. ,

{3) Ibid, p. 705. 4) Ibzd p. 708, - '

.{56) Rev. and Jud, Sel pp. 718, 719 727 and see nr the Court of Dxreotots, @bsd.
PP..780, 781. ,

() Wilson’s Gloss p, 187,
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Mz. - Kinloch Forbes says that it was in early times applicable to.aliena-
tions of land by the sovereign in favour of religious personages or places
of worship (1), - Subsequently we find it frequently applied to the rents
and profits ariging from wanta land as well as to the land itself, and the
owner of the land denominated a garasia. TLooking to the origin of wanta
[372] land already mentioned, we can easily understand how, having regard

to. the primary signification of garas, it was used to designate such land

. and  proceeds. Mr. Kinloch Forbes mentions the frequent application of
the same tarm " in- the bardic chronicles to the.lands given for their

" subgistence to junior members of the Rajput chieftaing’ families, and

this sense of theé word continued, for a long time.fo be. the prevalenb if
not the exclusive, one” (2) Amongst the various ‘meanings given by
Professor H. H. Wilson to " gras” (gams) is ““land held by gara.sms in
Gujarat * (3).

Mr. Robertson describes the * garnshiyas ”” as ** the holders of garas-

lands or a.llowa.nces—for the mogt parh Ra.;puts ” (4) Mvr. Kinloch Forbes
continues thus : “ Atlength the term ‘gras’ (garas) was algo used to sugnlfy
the hlack-mail paid by a village to a turbulent peighbour as the price
of his protection and forbearance -and in ot.her gimilar meanmgs (1.

This sort of garas is more especially demgna.ted ‘toda or tora ga,ms and ig
a hak (4). Mr. Kinloch Forbes proceeds : * Thus the titla of grassia (garasia),

orlglnally honourable, became at last as frequently 2 term of opprobrium,
. conveying the idea of a professional robber, ** a soldier of the night (5),”
such as the Meleeker of Bhunkora. It ig very important that we should

re-collect these distingfions, as the disregard of them has been the .

cause of embarrassment, if not of injustice. The concessions, which,
under the names gras or wal (vol), Rav Chando forced from the ugyrpers
of his hereditary principality of Idar (Eedur), should not be confounded
with the black-mail, which also, under the names of ‘gras’ or ‘wol’ the
banditti of the Rajpipla hills extorted from the defenceless villager, or

the receivers of the chunwal from the travelling merchant ; much rather

shonld confusion be avoided between either of these classes of claims and

the regular and legal title to a share of the family lands which was possessed

by the gragsia cadet of a Ra] put [873] house” (1). Mr. Kinloch Forbes then

" quotes the description, given by Colonel Walker of the titles horne by the.

different chleftams throughout Kathiawar which  Mr. Kinloch Forbes

observes “may be applied more generally to-the whole of Gujarat.” Colonel

Walker, after mentioning that the sons of rajahs, ranas (ravs) and rawals

(raouls) bear the appellation of kunvar (prince) and their sons the designation_
of thakur provided bhey have succeeded to an estate, said : “ The sons of a

thakur are also called kunvar’ during thelr father’s life. On his death, the
‘eldest becomes the thakur, and the other ‘bhumeeas’ and ‘garasias.’”’ Subse-
quently he says: “ ‘Bhumeea’ is applied to all possessors of landed property

who are not rajahs or ﬁha.kurs, of whlch they are the inferior. gradation. -

We have generally called them ‘ garasias ‘ in consequence of their being the
ancient hereditary propnetors of the porblon of territory they Dpossess, in
Whlqh sensa the word * qras is used and it is equlvalent to ‘asil’ or cuddeem

4 (2) Ras Mala (2nd ed.), p 568 (1sf. ed ). Vol 11, p. 276.
(8) Wilson’s Gloss., p. 187, (4) Robertson 8 Glpss p- 17, pL. 6.
{5) Profegsor Wilson, Glosg p. 178 _says that giragsi® maans ‘ a caste or indivi-
dua.l oi 1{: lxvmg by pltaoy. B ’
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(kadzm), :Mahomedan words ' which mean. roob origin, foundation; ‘and
ancient, old, former” (1).

- In the fevis kalambandi-(Bx. 183), to which we ‘shall have' occasion:
again to refer at greater length, it appears that the village of Nauli
together' with four other villages was, s0 early' as :Samvat 1201°
(a.p. 1145), conferred by a senior member of the Parmar clan upon ajunior
branch; and subsequently, in Samvat 1425 (a.D.-1369) the village of*
Nauli was given toa yet more junior branch of the same clan, as jwaz '
(malntenance) which circumstances, accordmg to Colonel Walker’s view-
of the mode in which the appellation of garasia wag' acqulred would account
for its bemg borne by the plalntlffs t,he present representatlves of thah
branchi o :

-t

The v1llage of Nauh contamed Ia,nds other than (;hose in dlspute‘f
in this suit, which other lands, it is admitted, were, at the time of the
gra.ntmg of the seven samads: hereinafter mentioned rela.’cmg to the
lands in dispute, held on the narm tenure, which in its main features is
identical with bhagdars tenure(2). -Although [874] narvadars and bhagdars
ére; in a - certainsense, always deemed proprietors of the £0il(3), yet the majo-
rity of, though notall, villages held on narva and bhugdari tenure are liable to
full assessmenb* and, in that sense; are styled khalsa or sarkari villages (4).
In'some few narva and bhagdan villages the assessment is permanently’

zed, ' i.e., those villages are partially-exempt from land assessrient (5)
The narvae lands of the village of Nauh, howevel, seem to have" been
liable to full ‘assessment. Villages held on narve or bhagdari tenire atd
also sometimes styled udhad bandi or hunda bandi(6). The leading’
features of the narva or bhagdari tenuvre are thab the village community,
{4..) the shareholders in the village lands “(the" ‘'subject of such tenure),
settle hereditarily and in the gross ‘for the paymenﬁ of the jrevenue agsess-’
ment on‘those lands to Government. By “in the gross is meant that
the : responsibility of the villagers for land revenue is joint(4). This
tenureis well described by Mr. Pedder in his report No. 11 of 1869, passim,
and especially paragraphs 21 et seq, (7), and also by Mr. Robertson {8)
The main porinon of a narve village would be allotted to the respectlve
villagers in bhags -{shares) and -sub-shares ; but, Mr. Pedder says, ' a
¢ertain portion of the lands ‘usually the ‘least: valuable, was generally
et aside” to -be- still héld* in common as common pasturage, wattuns
('va,tans) ot village servants, and to be let to non- proprietary cultivators
on behalf of the community. “This was called ‘gaumbhag ' (i.e., village
sha.ye) or ' majmoon’ ™ (magmun or mazmun) (9_) Mr Robertscn deseribes

SRR PR Tk

‘ (1) Ras Mala (2nd ed ) pp 568, 569 ; (lst ed ), Vol II‘ p 277. .
o -(2) Robertson’s: Gloss., p:-42,.pl. 9,
(3) Bom. Reg, XVII of 1827,s.8;12 B H C. R, Appx, 235 252,k note (1) and

: p 43 -R.:A. 50 of 1873 ; Printed Judgments for 1879, p. 338,

(4) 12 B.H.C. R. Appx i, p. 252, note (i),

1" {5) Report of Gujarat Vatan Commlssmnets ol 14th August 1865, paras. 7-49.'

Papers relating to District Hereditary Officers' Vatan, printed for Government in 1866;
py. 23, 24 ; Government of Bombay v: Haribhai Manbhai, 12 B. H, C. R., Appx. 995;
The Govemment of Bombay v. Sundamz Savaram ; Pnnted Judgment.s for1879 p. 833,
(6)(12B ‘H. C. R, Appx., p. 259 note, . <
(7) Bombay Govemment Records, Belections from No. CXIV N S pp. 10@t seg
See also his report No. 3 of 1863, 4bid, pp. 530, et seq, ' i e '
{8 Robértson’s Gloss., p, 87, pl. 8, and p. 42, pl. 8,9. - " .
' (9) Bonmibay Govetnmenﬁ Recerds. No OXIV, N. B, p. 5. pam. 9 530. pa:mg 53..

st seg. : -
a 56,
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‘magmun’ somewhat ‘differently, and [‘375] perhaps his description more
nearly ' corresponds - with the sense "in ‘which the Government revenue
- “officers essayed touse itin thig onge: Heosays: "Magmun land signifies the
land in a narve village which is not #narve, and whichis liable to - assess-
ment by Government. . The majmun land is sometlmes divided -in equal
proportions among the narva.dare, who are thereby . rendered responsuble
for it, and ab other times it is Ieb oub yea.rly by the village tala.tn to any
cultivator” (1). : ‘

.~ On'the'11th Aprll 1864, the Governmenb of Bombay gtanted a sanad o
(Ex.'135) of certain lands in Nauli village, in ‘the ‘taluka. of Borsad and

zilla of Kaira, to Anopsing Bhimii, the tenth nlamtlff and on the same.

date, another sanad (Bx.138) of certain other lands in the same v:llege, to

Raj Nathuji Mshavsang {represented bv the sixth plaintiff, Sadubhai
Kararsang, and by the seventh. nlamtlff Motibhai Nathuji), and on the
13th July 1864, another sinad (Ex. 134) of cerbain;other lands . in the
same villags, to Raj Do'sang Bhavsang, the first pla.mtlff and Amarsang.
Bharethbhai, the second plaintiff, and on the 15th  October
1865, another 'sanad (Ex. 136) of certain other lands-in 'the 'same

village, to Jibhai Jithaji Raj, the ninth plaintiff, and on the same dabe,:

another sanad (Ex. 187) of certain other lands inthe same village, to
Ramsang Mansang Raj, the fifth plaintiff, and on the same’ date, another,
sanad: (Bx. 139) of other lands in the same village, to Dolsang Bavaii (re-

presented by the fourth plaintiff Dajibhai Dolsang) and Rasa.hhal Bavaji,

the third pla.lntxff and.on thé same date, another sanad (Ex..140) of.
other lands in the same village, to Ranchore Amarsang (represented in:
this suit by Bhaiba Ranchore, a minor, by hig guardian Bai. Gula.b widow-
: of the said Ranchore Amarsang).

' On the 16th of January 1864, notices {of which Bx. 20 is an example)
‘ 'ha.d been gent on behalf of the Government of Bombay to the plaintiffs’

- under Bomba.y Act VII of 1863, to accent the summary settlement contem-

plated by’ that enactment, or to abide an’ mqmry into their title to bold the
said landg in the village of Nauli (Na.wulee) as wanta salami lands, ~The

blamtlﬂs, [376] or the deeeased ‘persons whom they represent, acceptedv

the summary settlsment, and Government aceordingly executed the above-'
mentioned sanads to them.  The plaintiffs, until A.D. 1867 pa.ld the bwo-v
a.nna. cess, sblpulated under t‘.hose sanads ‘to Government A

. . On the 22nd September 1868, bv a Resolution No. 3557 (Bx. 45 I)
Government at the suggestion of the Collector; directed that the two-anna
cess levied, under the summary settlement, from the plaintiffs (whom the,
Resolutlon designated garasias) should be formally tendered fo them,«
and that they should be informed that the sanads were issued by mistake,
that they conferred no right on them as a.gamst the narvadars, and thab
‘the.cess would not be levied in future. ~A further Resolution of Govern-
ment (No. 4208, dated 30th September 1869\ ‘repeated the direction as
to refund of the cess, and procesded thus (2) ** The evidence proves that
the land. has hitherto been erroneously entered as ‘ alienated.” It is for,
the future to be entered in the names of the occupants ag'mazmoon’

; (mazmzm), and distinet from that held by the- - narvadars, The full assess-,

ment will $hus have to be paid by the occupa,nts, who will, in addition,’

have - to pay santh to the garasms “Thig is no more than they have

. up to the present time béen in ‘the habit of doing. If hereafter the

' garasms acqulesce m bhe arrangements that have now been ordered, and’

sidn .(l)vBober,tsen».s Gloss; pi48, pl. 8. 01 & uf S ‘,(2) Bee Ex, 164, o
o T
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the real amount of santh is ascertainable, then Government will,-on
the representation of the occupants, be prepared to consider the pro-
priety of relieving them from the burden of the santh by paying it them.
selvas from the treasury.” S : : :

On the 30th of June 1872, the plaintiffs filed their plaint in the pre-
gent snit against the Collector of Kaira, alleging, in substance, that they
were Rajpubs, and that the lands, the subject of the above-mentionad
seven sanads, had always been entered in their names; or those of their an-
cestors, ag udhad salami wanta lands, subject to a fixed lump sum for
salami, annually payable to Government; and that Government had wrong--
fully caused those lands to be entered in the names. of the occupants,
their tenants, and as Government lands, and in subjecting those lands to a
[877] kamalakar, i.e., full assessment, which lawfully were subject only.
to the two-anna cess fixed upon them by the summary settlement mads
under Bombay Act VII of 1863, and reserved in the sanads. The plaint-
iffs prayed a declaration of their title to the lands accordingly.

- The Collector, in his written statoment by way of defence, alleged

- that, for more than sixty years past, the plaintiffs had no oceupancy of the
" lands which were sarkar:, and not wanta salamsi, and had by mistake heen

enterad as the latter in the Governmeut books, and the assessment had
been paid to' Government by the persons in possession and oceupation
who were other thau the plaintiffs. The Collector further denied the
efficacy of the sanads granted to the plaintiffs, and that the plaintiffs were
owners of the land, and objscted that the persons in possession and enjoy-
ment of, and interested, in the lands had not been made parties to the suit.

Upwards of one hundred other persons, some being narvadars(alias
roatadars or patidars or patels) and others being kunbis (cultivators), were
thersupon added as parties-defendants to the suit; and, of these, Kuberdas
Nathubhai, Dadabhai Nagindas and twenty-four others (all of which twanty-
gix persons appear to be, and style themselves, narvadars, patidars, patels)
in their written statement (Ex. 12), dated 24th April 1873, adthitted that
the land in suit was wanta udhad salami, and in substance furbher said
that the ownership of it was vested in tha plaintiffs and had been 5o in

"the plaintiffs’ ancestors from a time anterior .to the British rule; that

‘some parbs of these wante lands had been sold, and some parts mortgaged
by the plaintiffs or their ancestors in their eavacity of proprietors; that
these defendants had no objection to the wante lands being entered in the
names of the plaintiffs as owners in the Government books as those lands
had been ab initio ; that the narvadars had been in the habit of collecting:
the salami; that the plaintiffs were entitled to the vadharo (surplus) and
to' changs the cultivators; that Government had illegally levied a full
‘agssessment on the lands ; and that these defendants as narvadars, collected
the salami, and Government had wrongfully supplanted them in the per-
formance of that duty.. The two [878] first named:of these defendants
alleged that they had purchased four bighas of the wania lands from the
plaintiffs together with the salamé thereof, and those two defendants,
therefore, held those four bighas ‘makri (free). - - s ,

Bochar Bhagwan and twenty-six other of the new defendants v(df

 which twenty-seven persons, twenty-one appeared o be narvadars and

six to be kunbis) in their written statement (Ex. 13) said that.the land in -

"dispute belonged to Government, and that for more than sixty years these

defendants and their nncestors had been and still were in possession of it,

¥
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and paid the Government ‘assessment; that the planntlffs, as’ gara&as,'

neither have any right to the land, nor pa.ld the Government assessment of
it, nor ever received the produce of it ; that the plaintiffs are not the owners
‘of it, notwithstanding that their namés may have been enﬁered as such by
the v1llage officers (patel or talati)in the Governnient books *“from the begin-
ning”’; that the Collector had erroneously issued sarads to the plaintiffs, and
‘subsequently had cancelled them at -these defendants’ request.. These
defendants denied the validity of the sanad as against them, and alleged that
the plaintiffs had unsucoessfully sued gome of theqe defenda,nts for,

¢

recovery of the lands. - 0

Two other of the new defendants, Ambmdaﬁ1 Gangadas and Narava.n
Mangalji, in their written statement (Fx. 16} denied the title of the plaint-
iffs, and alleged that part of the lands had been in their (these defendants’)
possession for many years, They also pleaded that the suit was barred
by the Iaw of limitation.,

Kalidas Ramdasand bweuty oight other of the new defendants(stvhng
themselves narvadars) filed a written statement, nearly identical with the
written statement, first above’ méntloned ‘of Kuberdas Nathubhai and his
associates, admitting the land in dlspube to be wanta land belonging to the’
plaintiffs and their ancestors;, and entered in the Government records in.
their names ; that the plaintiffs had sold and mortgaged parts of it as pro-
prietors, and stating that these defendants held some of it nakri; that the
wanta land is held by plaintiffs on udhad salami tenure, the amount of ths
udhad salami (lump quit-rent) payable to Government [879] being
Rs. 1,488-4-8 per annwm ; that. uotil Samvat 1903 (A.D. 1846-47) the
udhad - salami had been levied by the narvadars, but sincethat year
Government levied it directly, which they had not any right to do’; that
the plaintiffs are entitled to manage the leting of the lands, to enjoy
the vadharo (surplus), and change the cultivators; that the narvadars
are injured by the det of ‘Government in ‘removing the names of
plaintiffs ‘ag proprietors’ from the Government records, because the nar-
vadars are entitled to lovy ‘the salami, and in pla.clng a full a.ssessment on
‘the-lands against the consent of the defendants.

- On the 30th July 1873 Kuberdas Nathubha.l, "Bechardas Mul]l,
and four others out of the ‘twenty-four, who had ]omed them in the
_wriften statement (Ex. 12) first above menhloned as filed on the 24th
April 1873, presented an application (Ex. 71) in which they stated that
that written statemenft was signed by them ‘without any proper know-
ledge of its contents, or by whom it was pr_epared and asked for permission
to file a new written statement. This permission was accorded to them
-by the Assistant Judge, buf thav did not subsequently avail themselves
of it.  Their. original written statement had been verified by them on
golemn affirmation. The result of the written statement of such of the new
defendants = as have.answered the plaint, is, that fifty-five of them ‘have
‘admitted the plaintiffs’ case, and twenty nine have denied it, and six of the
ﬁfty five have made an effort to recede from thelr admlssmns
The issues settled. were—
1. TIsthis suit barred by the law of llmltahon ? ;
‘2. Have the plaintiffs proved their title to the land the subject of
the suit.
, . 8. Had the Collector defendant No. 1 a.uthonby to alter the descnp-
blon of the land, in the Government. reglsbers for 1868 69, from sanadz or
" wanta . salami to. sa:rkaw ?. .

| ,:,:.,,759)1
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* < The District Judge made a decree against the plaintiffs; but ‘ordered:
the Collector, as representing Government, to pay the costs of the suit. -
The plaintiffs have avpealed against that decree to this Court. ;
[380] At the hearing of this regular- appeal before us. the plaintiffs:
were represented by Mr. K T. Telang as counsel and Mr. Nagindas Tulsi-:
dasas pleader. The first defendant-(the Collector) was' represented by
Mr. Marriott (Advocate-General) and the Government Pleader. The ofher: -
defendants, who are principally narvadars, but partly cultivators, did not
appear personally or by counsel or pleader. Any objection on the ground:
of misjoinder of plaintiffs was waived by the learned Advocate-General. -
It was pointed out to him by the Court that the Executive Govern-
ment could not, without the assent of the plaintiffs and other persons, if
any, interested in the seven sanads granted by that Government, assume
to itself the . functions of a Civil Court having an equity jurisdiction,
and, on the ground either of alleged mistake or fraud, cancel those sanads;
that, therefore, such cancellation as the Executive Governmeni had at-
tempted, was ineffectual ; and that, in order to induce the Court to cancel
or reform those documents; it.lay upon Government to show that the
sanads. were executed. under such circumstances as to entitle it to eall .
upon the Court to adopt such a course.: The learned Advocate-General
having assented to this view, it was agreed between counsel for both -
parties here represented, that the real question was, had the sanads been.
exocuted under any mistake ? and, if so, to what extent? and that- bhe‘
object of both sides was to have a declswn on the merits. - It was ocan-
didly and rightly admitted by the Advocate-General, that there. had not
been any fraud on the part of the plaintiffs in obtaining the sanads. The,
contrary does not appear to have ever been contended. In fact, as we,
have gesn, the initiative was taken by Government in sending the notices,
undor Bombay Act VII of 1863, to the plaintiffs. The guestion, whethet.
the sanads have been. issued by mistake to -the pla.mtlﬂ's, involves the
questlon whether the plaintiffs, at the time of the issuing of the sanads,.
woera ‘' holders” of the lands mentioned in the plaint within the meaning
of sg. 2 and 6 of Bombay Act VIT of 1863. In 8. 82, cl. (f), it is enacted.
that, ' for the.purposes of this Act, the. word * holder’ shall be taken to
sxgmfv the person who by himsaelf, his tenants, sub-tenants, or agents, is-
in possession of the land held. wholly or .nartially exempb from land-
revenue assessmént,.and shall include [381] a mortgagee in possession as
aforesaid.” If, at the.time the sanads were granted, the persons in

_oceupation of the wanta lands were, in respect of those lands, tenants

of the plaintiffy, the plaintiffs would cle&rly have then been in possession
of the wanta lands within the meaning of the Act.
o7 In certain, though not in all; of the conclusions of the Drstrrct Judge
we concur Those, in ‘which we agree with him, are the following :— .
That the garagias (represented by the plaintiffs) ‘were the original
owners of the wanta lard in dispute, though for a long time they have,
for the most part, been absentess from the village of Nauli, of which those
lands (as distinguished from the narva lands of the same village) form part.
2. That during that pariod they have not (with ‘a few exaepblons.
see Ex 192 a8 to ﬁelds 930 a.nd 944) themselves persona.llv occupled the ‘
land.- : .
‘3. Tba(: the narva.da.rs ha.ve colleated from the actual oulbwatora the ;
salami {quit-rent) until A.D. 1846, and paid. it into the Government treasury,
but that nevertheless, it-hag from the earliest times until A.D. 1867-been
crodited in the Governmenb accounts to the garasias, whose names appsar:
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in the “maldhani” (owner) column of those accounts as the owners of the -

wanta land.: This last fact is admitted by the -principal witness for the
- Collactor on:his cross-examination (ses Ex. 208).. In A.D. 1846 it would
appear that Government took uvon itself the -collection of the salami
directly from the cultivators on the introduction of Mr. Blane’s forms (seo
Ex. 288), but nevertheless credited it to the garasias as owners until 1867.
‘ ' The District Judge has arrived at the sonelusion thak, although * the
garasias were originally, some centuries back, the :real grantees of the
land in dispute,” yeét " that, many vears before the commencement 4f the
British rule, they had lost, vrobably by tacit abandonment, their right to
possession of the land, retaining only the right to levy santh.” He accord-
ingly refused the declaration of title which' the. plaintiffs sought, but
ordarad the Collastor to pay the costs, the suit having been occasioned by
[882] what the District Judge conceived to be the mistake of Govern-
ment in granting the sanads to the plaintiffs. :

Exosapt ag to certain portions of the wanta land, which, 1h is a.dmxb-
ted, bave been sold by the garagsiag, we are unable to coneur in the find-
ing of the District Judge, that the garasias have lost the ownershlp of.
the wanta land. Thersfore, we cannot uphold his decree.

Government by describing the garasiasin their accounts and records.
a8 owners of the wania land, by crediting them with the 'salami, and, as
already observed, by graunting o them the scma,ds, fized upon itself the
burden of showing (if it econld): that the garasias are not such owners. ‘i

Again, an extract (Ex. 183), bemg the 11th paragraph of a'book or re-:
cord ealled the tevis kalambandsi Gi.e., a ‘writing ’ consisting of twenty~three
heads or cha.bbets) put in ev1deuea on bahalf of the Collector, is, in so
far as it is favourable to the plaintiffs’ case, important evidence for
them, but not so much to be relied upon whaere it favours the narvadars,
inagmuch as the information contained in it was supplied to the Revenue
Department in the Samvab yeir 1883 (a.p, 1826-27) and signed by some
of the leading man amongst the narvadars, ‘who are, in the heading of
that exhihit, described as matadars, and sign themselves as patels. If is
meraly ex-parie evidencs, given when the garasias had noban opnorhumbv
of questioning the statements in it.  Thence it appears that the mauje
(villaga) Nauli was one of five v111a,ges which, at so remote a perlod as the

Samvat year 1201 (A.D. 1145), helonged to the ancestors of the garasias (1), -

that it contains wanta land, which, in the sixteenth centurv, amounted to
750 bighag, but subgequently dwindled to 655} bighas, designated in that
document as “‘ wanta sa.lami 7% Of those’ 655% bighas, the same document
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states that 1363 bighas were afherWards sold or mortgaged by the garasias. ° .

It also states that udha,d salami “was paid o Government in respect of
the wanta lands by ** the kunbis *(eultivators) of the gara,slas who
oceupied the same.  ‘Then followad [383] this averment:  And formerly,
many years ago, dlsputes #irose between the patels (narvadars) and the
garagiag, and the garasias were beafen. Gonsequanhly, they (the garagias)
having been unsuccessful, flad away and lived in other vxlla.ges And the
kunbis cultivated their shares, each man what he possessed, and paid the
udhad salami”’ As to this statement; it should be observed that the
garasiag were the more warlike race, and not likely to have submitted to
expulsion bv the narvadars or kunbis, and that, if the narvadars or ‘kunbis

| had achxeved such ‘a sucoess as to expsl the gardsias, it is improbable that

"' (1) How or whan the prapnetorshlp of the garasias commenoed, is not mentioned
: xn the tems kalambandi. : .

761
B II—96



1879
AUq, 28,

APPEL-
-~ LATE
C1vIL.

4B, 367,

4 Bori. 884 -’ INDIAN DHCISIONS, NEW SERIES' % = [Vol.

santh would have continued to be paid bv the kunbis to'the garasias. The’
circumstance that the garasias resided at Bhadarva and not at Nauli;
seems to be the only foundation for this statement as to their expulsion,’
Other documentary evidence shows that they exercised the rights of
ownership down to the commeuncement of the prasent dispate.: The tevis
knlambandi then proceeds at some length to describe the udhad salami, bo’
assert that the patidars (narvadars) divided the wanta lands, and had the
right to eollect the salams, and that the garasias were rherely entitled to a
fixed * santh ”’ in respect of the wanta lands, and could not cultivate the
latter. There is not any agsertion, in this document, of a right of the narvas
darsto collect more than the salams or to any surplue sglums. While'admit-
ting the right of the cultivators to cultivate the wanie lands and to build

upon them, the fevis kalambandi claimad for the narvadars the right to.
substitute new cultivators for any cultivators who died without leaving
descendants. It deserves to be nobed that the narvadars, though endea-

_vouring to cireumseribe the rights of the garasias and to amplify their

own, not only begin their tale in the tevis kalambandi (para. 11) by des-
cribing the garasias as the holders of the village of Nauli, but even in the’
last few lines of that paragraph describe the garasias as ‘‘the present
owners” of the wanta lands. The kunbis, too, are styled ‘" the cultivators -
of the garasias.”’- The garasias have not in this suit asserted that they.
now have any claim to or over the narva lands in that village,. When-
these latter lands wers separated from the wania lands, does not appear in:~
evidenae. The statement in the tevis :kalambandi, as to the division of
the wanta lands amongst the narvadars, must be checked by Ex.: No. .7,
[384] an analysis of which shows that, of the persons at present entered
in the books as occupants of the wanta land, fifty-four are narvadars (des-
cribed as pabidars), forty-two are kunbis, eight. are kolis, and one is a
chamadya (leather-dresser).
The collection of papers, marked as Ex. 45 and containing corre-
spondence in the Revenue Depa,rtment of Government, shows that the
proceedings, which resulted in the attempted revocation of the seven
sanads, had as their source cerbain conjecbures (more or less ingenious) of

" Mr. Shambhuprasad Lakshmilal, an energetic assistant settlement officer,
-who, in his letter-45-A of the 27th February 1867, disclosed to his supe-

rior Major Prescott (superintendent in the revenue survey), his supposed
discovery, . that, * although the ‘lands from the time of the former

. Government were entered as wcmta, they have from a very remote perlod:

been considered and treated as ‘- khasla narve lands,’ ” for which proposi-
tion no proof, that we deem nearly sufficient, has been brought fo our

-notice.by the learned counsel for Government. In fact, the weight of

evidence seems to us to be distinetly on the other side. In the aceounts
of -Government to which our attenblon hag been called, the la.nd in
dispute is'always called either * wanta,” or “ wanta salams,” or * wanta
udhad: Sa.la,mi ” (1), all of -which designations are inconsistent with the
land: bemg ‘khalsa” (Government land). - Some complexﬂ;y, no doubt,
appeared in the relation of the narvadars to the.garasias, and advan-
tage has been taken of it by the Revenue Deparbment $0 - advamce .8
cla.lm, on behalf of Government, to treat the land in dispute as " khalsa

or” surkari,” both of which epithets mean belonging to Government ;

but, Itom the earliest simes down to the dafe of the much- suspechmg

(1) Sce the tems Laltambandi itzelf, HEx. 183, Ex. 163. Ex. 288, Ex.- 46E and the
other documentary evidence: passim. . :
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Mr. Shambhuprasad’s letter of 1867, not a trace has been shown to us
of that land having been denofed by elbher of those enithets, nor has any
reason ‘'heen agsignel why numerous generations of revenue officers
ghould conspire to misdeseribe it as wanta land if it were not so. It has
" not been contended that the garasias had any control, either direct or other-

" wige, over the revenue saccounts and records. In the correspoudence‘
contained in Bx. 45 we [885] meet with an expression of sympathy

by Mr. Shambhuvrasad for the enltivators (kunbis); and allusion is made
to certain guits brought against them by the garasias sinee the granting
of the seven sanads; but the finalresult of that correspondence wag fo
subject the cultivators [who had ‘previously vaid to Government (formerly
through ths narvadars, and sinee 1846 directly to Government) a moderate
fized lump quit-rent (udhad salami) and samth to the garasias] to a full
agsessment payable to Goveroment. and a continuing liability to pay
~ the santh to the garasias, with, however, a hovpe held out that, in the
unlikely contingenev of the garasias’ assent to the cancellation of their
sanads, and in the further event of an ascerfainment of the amount of
the santh, Government would take into consideration the pronrlety of
itsolf assuming the burden of paying the santh.

The right of the garasias ‘to receive “santh,”” in respect of the wanta
land, is in itself strong testimony to theiir ownership of the land. Santh,
itis admitted, has been throughout (with the unimportant exception of
one ortwo years, when it wag collectad by the narvadars and vaid: over
to the garasias) paid by  the cultivators = or actual occupants directly to
the garasias without uhe intervention either of the narvadarg or of
Govarnment. The word ' santh *"ag used in Gu]a.rat simply signifies

** ront of land”(1), and the verb “santhvun” means “‘to let to a tenant.”

Mr. Shambhuprasad, indeed, in his letter 45-A, already referred to, and
in his deposifion (Ex 908), savs that the payment made to the gara.sms
was kothli (kothals) santh. He said to the District Judge: “ Kothli
santh’’ I take to be less than the full right which might be taken or
compensation paid annually by Government for abandonment of rights.”

It must here ‘ba noticed that until Mr. Shambhuprasad in his lebber
45-A, in 1887, designated the payment made by the cultivators bo
tha garasias as kothli santh, that payment never appears io have
besn so styled. The learned Advocate-General and the Government
Pleader (t.hough invited by us to do so) have not either in the revenue
‘accounts or in any exhibit in this eauss, of a dabe earlier than the
letber of 1867, 45-A, been able to point even to a solitary, mstance in [386)
~ which the payment made to the garasiag is deseribed as ‘kothli santh.
The only name given o it, is santk, and so it is ealled by the narvadarsin
the statement which in’ Samvat 1883 (A. D. 1826-27) they furnished to
the ravenue ofﬁcers, and which: is embodiel in para. 11 of .the tevis
kalambandi, put in evidence on behalf of the Colleetor. Mr. Robertgon, in
-hig Glossary of Gujarati Revenua Terms pubhshed by and for Government
(atp 10, vl. 10), describes ‘kothali santh’ as “Alienated land resumed,
bub in compensation for which a money payment is annually made fo
‘the original holder from the (Government treasury. This paymen$
varies, continuing sometimes during one life only and sometimes during
"two or more ; it is somebimes hereditary.” This description doss notin any
--regpect tally with the santh payable to the garasias, Thewanta land

in Nauli never was resumed, or essayed to be so, until the effort made -

(1) Bes Robertson’s Gloss,,.p, 57, pl. il.
kBl 1]
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by Government .in 1869 to sub;ect it to a- full assessment, and - bhe
santh never- was paid by either the former or present .Government from,
the treasury, or otherwise, to the garasias. It was (with one or two
exceptions, when it was collected by the narvadars and paid by them to
the garasias) paid to them dlrectlv by the cultivators or tenants in acbual’
occupation of the wanta land. ' Kothali’ literally means a bag or purse,
aad heunce, when couplsd. with santh, indicates a- payment from the
Government treasury, coffers or purse. Towards the end of his: evi-
dence, when examined by the Distriet Judge on the 19th December 1873 (1),
Mr, Shambhuprasad sesmed- to hav ebecome aware) that he had ot
any authority for importing the word ‘ kothali’ into the case, and endea-
voured to sustain his theory without it. The Revenue Commissioner,
however, adooted Mr. Shambhuprasad’s phrase ‘kothli santh’' (2) as
applicable to the payment made by the culbivators to the garasias; but as.
Mr, Shambhuprasad’s employment of that term rests upon conjecture un-;
supported by any previous use of it in eonnection with that payment, so far,
ab least as the evidence brought to our notiee is concerned, we:are anable
to attribute to Mr. Rogers' acceptance of the berm such weight as it would
have been agresable to us to give to the.views of so high an officer of Govern-:

~ ment. We observe that, until he suggested(3) to the [387] Collsctor, on

the 6th March 1867, to advise the narvadars to complain, by petition .(4),,
of the sanads havmo been granted to the garasias, the narvadars do not
appear to have taken any public step (at least) whmh betrays a conscious-
ness, on their part, of having suffered an injury. Asitis, a considerable
majority of those narvadars who have filed writter . statements have, as
we have seen, acknowladged thae title of the garasiag and sided with them
in this suit. The theory,that uhe payment received by the gara.sms from.
the tenantry was koth(dz santh and not santh or rent proper, is irreconcile-, *
able with rent notes (ganot-namas) produced by the garasiag, and given to.
them by. some of their tenants, which rent. notes (5) also prove. that the
garasiag dealt directly .with the" la.nds themselves The word used in:
those rent notes to . signify rent is ‘dhan’ or 'dhana,’ ‘which literally
sxgmﬁes grain (6) ; but rent having formerly been. and .being often still
in this country pa.ld in grain, dhana is frequently used to. mean ;rent. :In
four of those documents the land taken ata. rent is deseribed as’ w(mta
land.”  In the fifth (Bx. 153) it is described as “ udhad salamia.”

The renb note (Bx. 149), dated 6th’ May 1833, is suoported by BEx. 192‘
(a.D; 1834), which names Raghunath Waghji {or Wagha.)(7‘ {the giver of

- the rent’ note) as tenant to the garasiag of the'same wanta fields mention-*

éd in tho.mnote. The rent note (Bx. '151) executed in Samvat 1891,

. A.D: 1835, receives eorroboration from Ex. 266, the tenant Bhansa (Va.na,)‘

Kala being ‘there.  represented as in Samvat 1895 (a:p. 1839) cultivat-

“ing ‘the filed Khakani mentloned in Ex: 151 Tn-like maoner the rent

note" (Ex. 152) executed' ih Samvat 1903 (a.D.. 1847) is supported by
the witness Hirji Nathu {Ex. 171) and by Ex. '267, dated’ Samvat 1905
'(a.D. '1849), showing that Jagda Vakta, the tenant in rent note {(Ex. 152);
was in the last-mentioned year cultivating ‘the filed. Namtavala named in’
the same rent note.'The  rent note (Fx. 153) executed in Samvat "1913“

. (1) Bx. 208, " (2) Ex, 45:B. C(8) Ex 450 deted Bth Ma,rch 1867
..(4). Vide Ex. 45.Ex. 238, dated 27th Auguet 1867, S
: {5) .Hxs. 149 150, 161, 152 158. . s
(6) Wilson's” Gloss. A '185; Forbes Hind Die. (20d ed ), p. 897 Robettson 4"
Gloss,, p. 27, pl. 6, v
(7) These mmes are the BAME, L 2t
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evidence'in a suit brought -by: Amrastlal ‘Nahalchand .(who bad become
mortgagee of: the: land: (Ex 147). against Lala Hasan; the lessee named in

‘the rent note, Ex. 153, in which suit- judgment .(Ex. 142).was given A.D.

1871 (affirmed on appeal, Ex. 143) upholding the right of the mortgages as

. representative of the garasias as landlord. “We do not perceive.any reason
- for discrediting these rent notes.. They are important evidence for the

garasias, and, moreover, the only documentary evidence on the question as
to who put in or changed the terants. Thereis not any such evidence
for the defendants. Upon this question the oral ev1dence for the gara.sms
is quite as stropg as that for the defence.

‘Upon the quest.xon, who were the landlords of the wa:nta land the
narvadars or the garasias ? Mr. Beyts, the Acting Superintendent of the
Revenue Survey, in his reply to guestion 5 of the Legal Remembrancer
copied in the Collector's (Mr. Gilbers Elliot’s) letter . (Bx. 45,-F,
col. 2). gives ‘a most important extract from the ‘ Majee Juriﬁ ’ (remark
book), a Government - record written in the year A.D.1825, which Mr.
Bavts deemed as tending to show that the wania was always separate from
the narva. That remark is:  The wanta vust: is here separate.. The
garasias are Rajputs residing at Bhadarva. They manage their own
lands (the patels say), and ecome frequently to Nauli. . The cultivators of
the wanta are-.looked down upon by .the sarkar: patidars (1) and the
garasiag :are averse to letting their lands to any but their own peopls.”

. This passage—written in 1825, and founded, not.on the information of the

garasias themselves but. of patels——counterpoises the statemsnt furnished
by the narvadars in A.D. 1826-27, and entered in the tevis kalambandi,
that the garasias bad no interest in the wania land beyond the santh.

*- A further proof of exercise of dominion by the garasias over the wanta
land-itself, is to be fouad in mortgages, of which several have -bean given
in-evidence. Amongst these are Ex. *46-J, a mortgags by Raj (Rajput)

Bapuji * Kuberji, & garasia, to Jesang Bechardas (a narvadar), ' dated
Samvat 1906 (lst- February [389] 1850) of 15% -bighas of wanta -
© land, the incoma of which.was to bstaken in part payment of inberest;

another mortgage, dated 22nd March 1850 (Ex. 46-K), by Parmar, Nathu--

bhai Bhausang (a garasia) to Haribhai Ramdas, a narvadar, of 4% bighas

out of a filed of 6 bighas and ‘of the garas (income) arising therefrom; °
which the morbgazee was 'to roceive in lisu of interest, and then followed -

this passage: ‘“ And on my (the mortgagor) paying off the amount, the garas’
will be redeemed; ” another mortgage (Ex. 46-L), dated 30th March 1854,

is by Bapuji Kuberji (above mentioned in 46-J) to Mul]l Vasandas, appar-
ently of-the same’ 15% blghas mentioned in 46-J. The income (rent) Rs. 5%
i3 deseribed as garas; and is to be taken in liew of interest; another
(Bxi45-M), dated 15th March 1523, is a mortgage of the: garas " (income)

of*2 bighag-of land by Rajput’ Karblsmg Mavsang to- Bhuker Shankar: -

Bx,45-N; dated 23rd-May 1822, is a mortgage by Rajput Kuberjl Jaya-
bhai, a garasia, to Buhkat, a narvadar, of 2 bighas of land in- a field, the
garas of which (Rs.-2) is receivable by the morigagee in lieu of interest ;

on payment of the loan,the garas was to: be redesmed. Ex. 46- 0
dated 4th May-1851, is a-mortgage, by three garasias -(Rajputé) “to a nar-

- vadar of Nauli, of apparently the rents receivable-from - certain tenants;

‘which were to be.tiken by the mortgages in liguidation of interest:

Ex 115is a morbgage (dated the 18th May 1861) by Rajput- Manbhm

(1) The narvadazs.
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Kuva,rji, a garasia, to two narvadars, of a field of 2 bighas, the bound-
aries of which are set forth in detail. The passage—’' no interest on these
rupees (the mortgage money) is to bé paid, nor am I to take any dhan
(rent) in respcet of this'land from you: when the rupees (shall have been
paid) the land is.to be delivered (to me)’ '~ indicates that the mortgagees
were to enter into actual occupation of the land. This is important evi--
deace, executed, as this mortgags was, to a narvadar and ante litem motam,>
but nevertheless at a recent date, 7.e., about three years previously to the,
earliest of the seven sanads. '

- Mr. Sha.mbhupra.sa.d in his letter (Ex. 45- A) speaking of the wanta
lands, says (pa.ra 12): “1 have seen several sale or mortgage - desds.of
these lands, in some of which it is clearly written the garasiag have
gold or mortgaged their right of santh—in [890} others particularly
of the older dates, the wanta lands ; but it was universally understood
by the parties that the garasias could: dispose of only the right of kothls
santh (1).” -This view is adopted by Captain Prescott. (Ex. 45-B) and
Mr. Borradaile, the Collector (Ex. 45-D, para. 7), who says: ‘' There"
are many instances, procurable, of sale of the wanta itself as of that of
the santh alone ; and though it was perfectly understood between the
parties to such sales of the. wanta that the only thing actually sold was
the santh, yet these are the words, and it will be difficult, if. not impos-
sible, to prove that the wanie land stated in. documents to be sold or
mortgaged was not so sold. The statement that the documents meant what
they contained, can only be mat by the. negative proof that the buyer
pever took possession of the lacd he bought.,” - No direct documentary
evidence whatever of the universal underscandmg that the santh only was
mortgaged or sold has been pointed out to us: - That such was the under-
standing, rests, it seems to us, chiefly uponthe conjecturs of Mr, Shambhus
prasad, unfortunately adopted by some of his superior officers. To that
conjecture we cannob assign any weight. As to sales—there are persons.
before us in this suit who claim to be purchasers in possession, and these
claims are not denied. As to mortgages—whether we look to Indis, to
England, or elsewhere, when a mortgagee enters into possession be usually
does so by receipt of the rents {rom the actual occupants, and if those occu-
pants become such upon leases or agreements of date anberior to the mort-
gage, the mortgagee. would bebound by such leases or agreements, and
could not, in violation of stipulations contained in them, enhance the rents
or -eject the occupants, and yet the mortgagor would not on that aceount,
when - executing the morboage, be less regarded as owner of the
lands.  .Again, when we look to Gujarat, we must recollect that the
majority . .of morhgages bhete, not only of wanta lands, bubof lands.
held - on. -every specles of tenure, are san-martgages, i.e., morfgages
without : possession either by receipt of rent, or otherwise. No doubt
[391] in some of the mortgages given in evidence for the plaintiffy the,
rederaption of the garas (i.e., the santh or rent) only is mentioned. Two.
only of the mortgages (Fxs. 46 M and 46-0) are clearly mortgages of renb
only; but it does not follow that, because a man mortgages oniy his in-
come -derivable. from land, he is not owner of the land. A mortgage of
rents only is nos unfrequently wet within this country. Again; a mort-
gagee may be quite content to accept the samerate of rent from the tenant
Wh‘ob the mortgagor was sabisfied to accept, although he may not bave -
(1) And in his deposition (Ex, 208) on ro- examination hesaid : “In thei inquirp- I.
!ouud that the land was often said to be mortgaged in the deeds, but it appeared -to me
that only the right to the santh was really pledged, not possesmn »
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been. without power to enhance the rent or dispossess the fenant; and,
even if his. tenant enjoyed the land at a fixed rent, it .does not thence
follow that the recipient of the rent was not owner of the land. - He
may -have been so, subject to conditions favourable to- the tenant. And
-we may -observe here, that it is not - our intention, by anything ‘which
we may determine in this case, to pre]udwe any claim which the tenants
of the land or the cultivators may have, as against the garasias, in
respect of invariability of rent or duration of tenancy, or to encourage
. the garasias to attempt to eject old tenarts, who do not fail to pay
“such samth as they are bound to pay, the commencement of whose
tenancy cannot bhe shown. The evidence in this case fends to show
that while there are certain tenants, who are merely tenants-at-will, and
who may, on due notice to guit, be ejected (1), there are, on the other

hand, tenants, who, so long as they render to the garasias their dues.,'
cannot be déprived of their holdings. The décision contained in Ex. 245 is

an instance of the lutter species of tenancy. That exhibit is a’copy of the
judgment given in 1867 in a suit brought in 1866 by two garasias against
the tenants of 9 bighas of wanita land, in which snit the garasias failed
o eject the tenants, who or whose ancestors appear to have cultivated
that land for many years, and the garasias do not seem o have even
pretended that any of the santh payable by those tenants was in arrear,
but merely alleged a desire to obtain possession of the lands for the
purpose of themselves cultivating those lands. Altbough there is
much in that judgment in relation to the ownership of the wania lands
[392] genera.lly which we cannot accept; inasmuch as it is displaced by
thie evidencs in the present case and by the' observations in this {our)
judgment, yet we think that the Subordinate Court may have been per:
fectly correct in holding that, under such circumstances as existed in that
case, the garasias had not any right to dlspossess the tenants who were
‘the defendants there. Very possibly the garasias in Nauli, like inamdars
in other parts of this Presidency, may have autbority to remove, on dué
potice to quit, some tenants, while other tenants may bave acquired a

permanent right to hold the land either at a fixed rent, or may be liabls.

to enhancement of rent to the extent only justified by the custom of the
district, and so long as they pay such rent as they may be bound to pay,
caunot be evicted (2). ~ These are questions which shiould be determined
in each case as they arise. 'Wae hope that few (1f any) will arise ; and it
gannot bs too distinetly understood by the garasias that this Court, by its
observations or its decision in- the present case; does not intend to coun-
tenance anything in the nature of a generel crusade, by the garasias
agamsh the cultivators of the wantd.land.

Further proof of ownership being vested i in the garasias, is that from
time’ to time they have exercised the right to sell portions of the wanta
lands. Becollecting the strong attachmenf which fhe proprietors of
wanta land bave for it and their great reluctance to part with such
lands, the instances of sale cannot be expected to be very numerous.
The tevis kalambandi (the defendants’ Ex. No. 183} states, and the
plaintiffs’ counsel admits, that previously to the date of the kalambands
‘(Whlch is A.D. 1826- 27) 136‘1 blghas of ﬁhe wtmta Iand have been sold

(1) Vidé Ex. 8. 142, 143 referred to above in relation to the rent note, Bx. 153.
~(2) 3 B.H.C.R.A.C. 7. 124 ;:ibid. p. 55; 10 B.H,O.R, 324 ;.Seocond App. 239 of
;18‘78 in the Printed Judgments for 1878, p. 273; Bp. App. 3O of 1877, (Printed Judg-
. ments for:1879,.p. 310), and Sp. App. 37Q of 1878 ibid, p. 365. And-see Chapter v
of the Bombay Land Revenue Code (Bom. Act V of 1879, ss. 83 ta 87 inclusive},
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or mortgaged, and this none of the ‘defendants deny. ' The’ tevis kalam:
bandi does not state at what times, or in what or how many allotments,
or to whom, those 136% bighas have been so alienated.: It seems: that,
until 1848-49, those 136% bighas were entersd in the names of. the
purchasers or their representatives ; [398] but, on the introduction of new"
forms of accounts; called Blave’s forms, that system: of entry was by
oversight discontinued, and ths sold portion (136%) of the 655% blghas, ag
well as the unsold porﬁlon, entered in the names of the garasias (mde
Bx. 45.@). =

Exhibit 237, dated 5th June, A.D. 1798 is a deed of sale of & brghas
of ‘wanta land by Bhavaji Alibhai Parmar (a garasia) to Punjia Ganeshji
Valaji for Rs. 30. "The boundaries are set forth.. The vendee was to
pay the Government assessment. - Whether the parcels, specified in this

- deed, form a part of the 1363 blghas menmoned in the tems kalambandz,

does nof appear.

" Exhibit 165, dated 16th April 1844 (Samva.t 1900) isa deed of sale,
by three garasias (Ra.]nuts‘ to two other persons, of a field of wanta land
(described by ‘the vendors in that document as ‘our own land”) for Bs. 61,
and provides that the vendees are to pay ‘' the Sarkar’s salami accord-
ing to the custom of the village.” The boundarles ‘of the field are set
forth in the conveyance, and the trees, water-courses, hedges and ﬁxhures
are specified amongst the parcels conveyed with the field (1),
Telang, for the plaintiffs, admitted that 4 bighas of the 655% blgbas
wania land have been sold by the garasias to Trikamdds Manglal the
ancestor of the defendants No. 2 (Dada Nagindas) and No.3 (Kuberdas
Nathubhai), and now belong to those defendants (see Bix. No. 12, para. 6,
where-such a claim is put forward. by those defendants). M¢y. Telang

also admity that the garasias have sold somé small portion ‘of the 655%"

bighas of wanta land to the defendants Nos. 94 (Ambaidas Gangadas) and
95 (Naran Meghji), but is unable to say how much (see Bxhibit No. 16,
where the claim of defendants 94 and 95 is pub forward). The dates of the

sales to defendants Nos. 2, 3, 94 and 95 do nob appear. Possibly the wanta
lands sold to those defendants are amongst the 136% bighas mentioned in

" the tevis kalombandi. Mr. Marriott, for the defendant, said that defend-

ants 7, 9, 10, 94 and 95 (2) claim tobe enblbled as representatxves of vendees
of parts of the 136% bighas.’

; {394] The number of bxgha.s of wanta 1and menbloned in tbe tevis
kaiambandi as remalmng with the garasias previously to the alxenablon of
the 186} bighas is 65561,

The total number of. bxghas menbxoned in bhe seven sanads is 655 16

Q.. 655% bighas.. o

The total acreage mentloned ab the end of the pla.mﬁ is acres 368,

‘ guntas 38 i.e., 2 guntas less than 369 acres, which, at 1 bigha and 7

guntas per acre, amounts to 626-3 bighas. This, belng only 32 bxghas
‘and 13 guntas less than the quantity of land covered by the sanads, im-
plies that the plaint’ treated only 32 bighas aad 13 guntas of the 655%

blghas as alienated ; but, 1n the argument . befora - us, the ahenatlon has
\.

been, as already sba.*ed admitted to have been greaﬁer I A

- (1) See further, as to ownetshlp of gara.sms Exs 190 191 193 ‘and ag to sale.
the deposition Bx. 20.
(2) Namely, 7, Banu]x Zaver'; 9 Beoherdas Mul]x H 10 Sa,hkhubhm Ramdas 94

Ambaxdas QGanpgades ; 95, Naran Megbjx
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:On behalf of the defendanbs bha exhibit marked 45-H, dated the 28th
Mayv 1866, has been relied upon as showing that the garasias are -entitled
t0°the santh as a hak, and have no property in the wanta land itself. It
seems to us o be a deed of sale of santh fabricated, since the grant of
' the sanads to the plaintiffs,. for the purpose of supporting the eclaim
-of such-of the narvadars. as deny the ownersblp :of the garasias. . An:
-old woman, Bai- Jitaba, the widow of a gatasm, appears to have bsen
induced to execute it.:. Of nine attesting witnesses no less than seven:are
parsies (narvadavs), ﬁve of whom are deseribe I in the deed. as managing
and cultivating the land, and thrae of thew are defendants in this rsuit,
v12.,- Narandas Narotamdas, defendans No. 54 ;' Dharamdas Sambhudas,
defendant No. 34 ; and Narotam Bhagvan; defendanst :No..50. Such.a
.document is & mark of the weakness, not of the strength, of the defend»
ants’ case.

The main conhent‘.lon for the Oollector wasg t;nat although the ga.mstas '

weore undoubtedly for many - centuries the ownersof the wants land in
Nauli, the narvadars, after a contest with them at some time' which the
defendauts bave not attempted to fix, had long  ago deprived the garasias
of that land, had become the adverse holders ‘of it, and had reduced them
to be the mere owners of a rent seck, which the principal. witness for the
defendant, the Collector, has been pleased to name kothali santh. At that
- point the question naturally occurred to this Court, how could such' a state
of facts constitute Government the. propristors.of the wanta [395] land, or
warranb its being entered in their books as mazmun or sarkars or khalsa?
. It by the adverse possession of the narvadars, throughout many years, the
garasias have lost their -title o the land, the. acquirers of . title would,
prima facie at least, be the adverse holders, the narvadars. Bub ‘it was,
ab ‘that ‘point, contended for the Collector that, a.ll;hough the narvadars:

-expelled-the garasias, yeb they did not thereby acquire any more absolute’

“title to the wants land than they had $o their narva land ; that they asso-
ciated the wania land with the narva land, and paid land revenue for both
in the lamp ; and-that both-were ..assessable at the pleasure of Govern-:
ment ; and, further, thab theé narvadars levied {from the ecultivators of the
wanta land more than the salami, which -had besn ordinarily payable in
respect of it to Government; and a,pproprla,ted the surplus to their own:
- use, -which levy -and' appropriation, it was’ ‘argued, formed conclusive
proof that the. garasias had wholly lost the ownership of the land. For'
the proposition that 'the payments-in: respeet of Both species of land:
were amalgamated, and that the wanta’salamiibad altogether lost!its-
previous ‘character of ‘a quit: rent, the 'documents : chiefly velied upon
- were - Exs. 274 land 283, .Of hhese, ‘Ex. 274 of the Samvat year 1897
(a. D, 1840-41) is an-accouns, in the viliage khntavahz, of payment§’ to
- Government, by the narvadars, of fa,lo (phlao) (1) in respech of narva,”
which payments were described as * including the wanta.” HExhibit- 288,
8 sudavahi (total: collection - aceount) of Sa.m‘vat 1883 (a. D. 1826-27),
co::tams two credit items to: narvada,rs of *wanta and partnership pro-
ceeds.” | “ Partnership” means “narva.” Bubin other parts of the same
. exhibit, credits for payments by the narvadars in respect of wania are
separate. - These two (274 and 283) are the only exhibits brought to our
_ notice in which there is any blending of the payments in respect of ‘the
" wante with thosé in respect of the narva. Looking, however, to the other
‘ accounts and- documents and the established or admitted facts of this

(1) As to phalo, see Robettson 8 Gloss., p. 40, pl. 3.
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case, the remark oceurs that the blending in Exs. 274 and 283 is so
exceptional as to be due: rather to a slovenly manner of keaping those
particular acecounts than to any actual union of the wania and narve lands
[396] in the narvadars as owners. -Exhibits 272 and 273 are relied upon
by the Collector for the same purpose as Hxs. 274 and 283, but in a lass .
degree, inasmuch as in them the  wanta payments (salami) are, as in all
the accounts, except Exs. 274 and 283, credited separately from the other .
items. Tzhibit 276, “an estimate report” for the Samvat year 1885 -
(A.D. 1829-30), kas besn treated as proving the existence of a division of
the wanta lands amongst the narvadars in a certain proporlicn to their

" marva holdings or bhags (share). It very much bears the appearance of

evidence mainly collected by the subordinate revenue officers from the -
narvadars, and supplied by the latter with two objects, viz., the keeping. -
down of the assessment on the narva lands for the year, and the assump-: -
tion of the ownership of the wanta lands. Bat even in that document—
near its conclusion, and where it is said * and all the narvadars receive -
from their peopla house-rent, vero (cess), salam: in respect of wanta land, -
&e., in proportion to their respective shares’—we find what they so .
received or levied from the wanta land still called ** salams,” which term
indicates that it was a fized guit-rent, and that expression could not have -
been retained consistently with the theory of the merger of the salami in
the narve phalo, and of the whole having been variable at the pleasure of ..
Goverameat. For the Collector it was, indesd, said that the evidence of.
Mr. Shambhuprasad (1) proved that the annual amount of moneys

- collacted under the name of salami had, in fact, varied. He spoke of its

having been increased in A.D. 1796 from Rs. .917-8-0 to Rs. 1,376-4-0, -
and again in A.D. 1813-14 to Rs. 1,637-8-0. -Mr. Shambhuprasad, being
ouly forty-nine years of age when he gave his evidence, could only .
have spoken of these matters from hearsay. No accounts for those
years were produced to us as corroborating these statements, which may-
or may not be well founded. The earliest account offered in evidence
seems to be Ex. 46-B, which is for A.D. 1816, and it was said at the Bar
that thers were not any accounts forthcoming for the period before
British rule commenced. Mr. Shambhuprasad in his evidence treats the -
salami paid to Government from A. D. 1813-14 as having sfood ab
[397] the rate of Re. 1,637-8-0 per annum until A. D. 1815-16, when
it was reduced to Rs. 1,634-8-0, a reduction of Rs. 3, which we shall
presently explain. These statements as to the amount of salam: from
A.D. 1813-14 to 1815-16 are admitted by the plaintiffs’ counsel.
Mr. Shambhuprasad further says that in A, D. 1818-19 the salams
was Rs. 1,666-8-0; in A. D. 1819-20, Rs. 1,627-4-0; and in A. D.
1820-21, Rs. 1,607-4-0; and he brings it down no .further. However,
the Mamlatdar, Revashankar, to . his ‘report, dated October 17th, 1867
(Ex. 45-G), has ‘annexed a statement showing thé salami annually paid
to the British Government from A. D. 1820 to A. D. L867,:which proves
that throughout that time there has not been any substantial variation ;
for, although in that staterent he admits the salami for the year 1819-20,
1820-21 -and 1821-22 at the three -different amounts given  by.
Mr. Shambhuprasad, yeb, in the memorandum following Mr. Revashan-
kar's statement, the latter shows that the amounts for A. D. 1819-20

- being too high, it was gradually so reduced in the two following

years as to bring the a.verage‘_for the :three years. 1819-20, 1820-21,

(1) Bx. 208,
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and 1821-22 to Rs. 1,684-8-0, the normal salami payable to Govern-
ment. - Ia the statement of Mr. Revashankar, the salams from 1822-23
down ‘to 1840 is shown to have been always either Rs. 1,634-8-0
or 1637-8-0. Such, from what has been always gathered from the
undisputed portion of Mr. Shambhuprasad’s evidence, it seems to have
also besn from A. D. 1813-14 to A.D. 1817-18. The variation of Rs. 8 is
explained in the 2nd para. of Mr. Revashankar’s memorandum. There
. seems to have been a debatable piece of ground (only 3 bighas), which some-
- times was included in the wania account of the village and sometimes in
the mazmun account, the assessment payable on which was Rs. 3 (Babashai
currency), Rs. 2-11-8 Company’s currency. - When this piece of ground was
put in the wanta account,the total salami in that acecount wasRs. 1,637-8-0;
whan this piece of ground was omitted from that azcount, the salami was
Rs. 1,634-8-0. Oan the change, in A.D, 1841, from Babashai to Company's
currency, the Rs. 1,637-8-0, Babashai, became Rs. 1,490-15-11, com-
pany’s currency, at which it continued until A.D. 1867 (1), when the
1398] controversy as to the validity of the seven sanads was started by
Mr. Shambhuprasad. The result of this inquiry into the salam: is that
{from A.D. 1813-14 to A.D. 1867 it has been substantially uniform. Any
variation, therefore, which, during that period of filby-four years, there
may have been in the land revenue drawn from Nauli, must have been in
respect of the phalo payable on the narva only. . In addition to the direct
inference from the description of thisland in the Government’ accounbs as
* wanta salami” or “wante wdhad salami,” and from the proved fixity
iof the assessment for fifty-four years that the wanta lands are partlally
exempt from land revenue, is the fact that a ** wnukshan is shown in
many of those accounts with respect to the same land. [See BExs. 195
{1849-50), 199 (1856), 200 (1858).] - The nukshan means the loss to Gov-
ernment in- respect of the difference between the fixed limited assessment
.and what would bea proper full assessmentof the land (2). The second clause
of Ex. 271, dated A.D. 1846, was relied upon as showing that any surplus
:salami collected by the narvadars from the cultivators, was there ordered to
be credited to the narvadars. Ib ie true that the talati (v1llage accountanb
of Nauli is there informed that * i t;here be received an amount. over and
above the salami amount " he should * credit the said excess amount to
 the account of the narvadars on whose account the same  was received;”

but it is,. from the same exhibit(3), evident that the talati was also order- .
ed.to keep the wanta accounts separate, and to continue tocredit the pay- -

ments of salami proper to the wantadars, i.e., the .persons appearing in
the wanta accounts as the owners of the land, namely, the garasias, who,.
if owners, were primarily liable to pay the salami. And any possible

force in the direction contained in that exhibit, that the surplus (if any) .

.ghould be credited to the narvadars, is annihilated by the fact that, in that
© game year A.D. 1846, Goverament removed the narvadars altogether from
4he office, or right, or whatever it may have been. of collecting the salami
from [399] the cultivators, and have never since permitted them to levy
it. Since 1846 Government has (with the exception of the year 1865-66(4),

(D) Séa Mr. Ra.vashankar 8 statement a.unexed to Ex, 45-G, and para. 3 of his
.memo, thereto.

-(2) See 12 B:H. c. R Appx., pp. 262-3, note and The Government of Bombayv.

‘Sundarji Savaram, R.A. 50 of 1878, Printed . Judgments of 1879, p. 333 and pp.
'846, 317, note 34 ; Wilson’s Gloss. 880, 381 ; Mr, Pedder’s Report,. Gth'October 1865,
-paras. 47 et seq.; pp. 23 el seq of papers relating to Hereditary Officers’. Vatans,
published by the Government of Bombay in 1866.

(3) And see Ex. 88, ) (4) 45-G, para, 3.
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“when the salami was collected by the garasias for Government) itself col-
lected the salamifrom the cultivators;and at afixed rate. So thatthe narva:
dars have not, since this year, had any opportunity of levying any surplus.
or other salams for themselves. Moreover, notwithstanding the direction
given to the falati in Ex. 271, no entry of surplus salams to the credit of, oir

“as actually received by, the narvadars, ‘sither before or‘after 1846, has been

pointed out to this Court. However, we believe Mr. Beyts (whose view on

“this point is mentioned in the remarks of Mr. Gilbert Elliot in the fourth

column of the statement given in his report of the 8th April 1868, Ex. 45:F,
in relation to question 1, in- the first column of that statement) was
perfectly right in his opinion “* that the Collestor, in 1846, found that the

' narvadars abused their position as a medium of receiving the salami from

the occupants -for Government, appropriated the money,- and made
the Collector’s -establishment dun-the occupants over again, and that,
therefore, from 1846 the narvadars were set aside, and a direct demand

‘ on the occupants has been continued up to the present time without  any

protest on the pa,rt o’ the narvadars to justify the belief that they felt the:
measure'an injury.” It is not in the slightest degree probable thab, if: the
narvadars bad, as ejectors of, and adverse holders to, the garasias, become
absolute owners of the wanta lands subject to the santh payable to “the

- garasias, or limited owners of those lands as narvadari tenants of Govern-

ment, or as its lessees of -mazmun, they would have tacitly acquiesced,

* without remonstrance or resistance, in their summary removal from: the,

making of any.levy or cellection from the cultivators. They have so sub-
mitted ever since 1846 and further made no eclaim whatever, when
Bombay Act VII of 1863 was passed and put into operation, to be regarded
tag holders of the wanta lands and to & summary settlement in respect 'of
“the land revenue payable to Government for ‘those lands. Alnhough it
* would appear that Mr. Shambhuprasad succeeded in inducing the Revenue:
* Commissioner '(Mr.  Rogers) and one Collector (Mr. Borradaile) to
adopt his views, it is very [300] clear that he was not so successtub
with two other very -intelligent revenue officers, viz., Mr. Bevts and
 Mr. Gilbert Riliot, who for a time was Collector of Kaira. Mr. Beyts ex-
pressly held that the wanta land ‘was parbially exempt from assessment,.
‘and dissented from the proposition that there had been any amalgamation
“of the wanta and narva lands ; and, although Mr. Gilbert Elliot ostensi-
“bly professed to suspend bis opinion, he summed ap almost derisively
‘against Mr. Shambhuprasad’s theory(1). ‘The only indication of any con-
‘peation between the wante 1and and the village mazmun to be found in
'the evidence in this casa is, that the three debatable bighas, already men-
tioned, were ‘occasionally, - ab the - pleasure apparently of the talati or
othar’ a.ccountant comprised in, and occagionally omitted from, the ‘wanta
“aceount: Three bighas out of, or (as the case may be) in addition to the
‘655%] bighas ‘6f < wanta land, prove nothing, especially when we racollect

“that accounts, which separately specify paymentsin respect of the wanta

Iand; have other items relating to mazmun land appearing to be complete-
-1y ‘distinct - from the payments: on -aceount of wania land. - We set no
; importance on the inclusion of the salams in the bonds (Exs. 252 to. 256)
occasionally given by the narvadars for the collection of .the revenue:;
they should, if requlred give stich bonds in respect ‘of the narva. phalo ;
“and as they did, in fact, collect the salams for the Government, there was
.nobhing extraordinary in the mclusmn of “the. amount ! .of the latfer in

(1)_ Ex, 45-F.
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the bouds, even if the na,rvadats were ~only agenhs as rega.rds the.
salami. ) :

o In lecapibula.tlon we must say thab, bearing in mmd the admitted
fact that the lands, the subject of those seven sanads, were originally and
from'a very remote period the property of the garagiag; that, throughout
the British rale, the quit-rent (salami), paid for those lands to Government,
has substantially been uniform, and has been down to A. D. 1867 credited
{without any objection by the narvadars, occupants or any. other person)

in. the Government accounts to thosa: ongmal owners, the garasias, .

who are described in thoss' accounts as ‘' the owners” by being
placed in the "' maldhani * column ; that, with two or three unimportant

exceopbions, the wantg payments of salami. to Govelnmenb [401] have -

been kepb separate from the phalo payments in respect of the narva ; that

the garasias have from time immemorial received santh (i.e., rent) from
the occupants or, cultivators of those wanta lands down o the commsuce- -

ment of the present dispute; that the. garasias bave performed acts of
ownership by letting the land to cultivators and by mortgaging and selling ..
parts of it—one mortgage being so recent as A, D. 1861, and one sale so
recent as A. D. 1844 ; that some narvadars themselves are to be found |
‘amongst the purchasels and mortgagess of the lots sold or mortgaged ;

that phe narvadars submitted, so long ago as-A. D.- 1846, without dispute '\
to being prevented from further levying the salami and made no claim as -,

owners under the Summary Settlement Act of 1863 ;—wehave come to
the conclusion that (1s contended for on behall of the ga.ra,s1a.s) prekuslv

o0 1846 the narvadars, merely as ageuts for and on behalf of the garasias, ..
the owners (who did not reside at Nauli bub at Bha.da,rva.) levied the

salami and paid it, to Goveramens; (we have seen in Mr. Mount-
stuart Elphinstone’s minute of the ,15th August 1821 that vicarious,
management of wanta lands for the owners by patels was frequent;

that if the narvadars levied any ‘moneys beyond such fixed salamsi, such ,

levy was wrongful and extortionate ; and that the division of the wanita.

land among the narvadars (who did rveside at Nauli) was merely resort- |
ed to as the most convenient mode of, making the collection, being an .

allotment to each partlcular narvadar or  bhagdar of a small distriet of
~wanta land within which he should collect- the salami when he was

.collecting or preparing the phalo whieh he had to pay in respsct of his., -
owa narve lands to Government ; thab it is probable that this mode. of:;
-collestion through the narvadars which the British, on obtaining the .
~-eounfry, found in foree, was assented to, if not suggested by the former.
{Government, as, having regard to the non-residsnce of the garasias, the. .
most suitable mode of recovering the salami of wanm lands situated in :

‘the same village as the rarve lands,

Hven if we had nob arrived, as we have ab 8 clear oplmon that the::

garasias were the holders of the wanta lands with the exception of the sold

" portion, and if we deemed the question of their ownership o ba to some . -
-extent doubtful, we should feel bound to remsmber, with regard to the *

impeachment of the seven sanads [402] by Government, that those sanads.

are not ordinary grants by the Crown in virtue of its prerogative, but
- grants made under an Act of the local Lsgislature, the object of which |
must be kept prominently in view in dea,llng with the sanads.” It is -

matter of history and of notoristy that, in order to allay the chronic
" ‘irritation and alarm produced throughout this Presidency by. the formal

and protracte_d inquiry, in defail; into the title of persons claiming, in-
respect of their lands, total or partial exemption from lability to land;

£

1879
AUG. 28.

APPEL-
LATE .
CIviL.

3 B. 367,



1879
AUG. 36,

APPEL-
LATE
" CIvIL:

4 B, 367.°

% Bom. %03 INDIAN DECISIONS, NEW SERIES {(Yol.:

revenus, the Bombay Legislature passed Aects IT and VII of 1863, both
being Summary Settlement Auts, and the latter (Bombay Act VII of *
1863) being that in force in Gujarat, under which the seven sanads:
were granted. So desirable did that Legislature deem the summary |
settloment to be that, in the event of a holder of lands, alleged to be wholly
or partially exempt from payment of land revenus, not answering within
six months the notice senf to him pursuant to s. 9, ¢l. 1 of Bombay Act.
VII of 1863, calling upon him fo state whether he is willing to accept '

. and abide by the summary settlement described in ss. 6 and 7 of the -

same Act, or whether he demands a formal inquiry into his title, cl. 8 of
8. 9 provides that he shall be deemed to have accepted that summary settle-
ment., The preamble of the Act shows that the objeet of the Aet was to-
provide (with certain exceptions) for the summary settlement of all claims
to hold land wholly or partially exempt from payment of land revenue,.
for regulating the terms on which such exemption shall be recognized in

fature, so as to preclude all doubt in regard to the relative rights of Govern- -

ment and the holders of such iands, and, further, to make provision"
for the exceptions aforesaid. Sections 2 and 6 promote this quieting
of titles by summary means. What Government has- been here, -
through the Collector of Kaira, contending for, is not the ownership-
of the lands in" dispute by the narvadars, or by the kunbis, but the
right of Government, despite of its™ seven sanads, to repudiate the:
summary settlement as to the wanta lands into which it entered
with- the garasias, and to subject those lands to a full assess-
ment. The seventh section, however, of the Act shows that the .
Bombay Legislature contemplated the possibility, in the course of -
the summary settlement, of the occuirence of mistake as to the ownership:
[403] of lands, for which exemption (partial or total) from liability to
revenue assessment was claimed, and stated what the legal consequences
of such an error should be, namely, that Government should, as against
the true owner, whosoever he is, be entitled to levy from the lands the
apnual quit-rent fixed on the summary setflement with persons claiming:
to be, but not in fact, the rightful owners, and that, though the lands ars
to be so-bound by a settlement entered into with wrongful claimants of
them, vet the right and remedies of the true owner to recover the lands:
from the wrongful claimants shall be preserved Such is, in substance,
the effect of that section ; and neither in it nor in any parb of the Act do
we find the slightest trace of an intenfion, on the part of the Legislature,.
to permit Giovernment, upon the ground of its having fallen into an error-
as to the ownership, to recede from the settlement, totreat the lands as:
khalsa or sarkari or mazmun, and to re-assess the lands. That seventh
section in nowise disturbs, so far as regards the quit-rent payable, the-
finality of the sanad as laid down in the second and sixth sections.

It is unnecessary for us now to consider, and we, therefore, refrain. -
from offering any opinion, whether to Government, or other parties to the
summary settlemens of claims under Bombay Act VII of 1868, a Civil..
Court can give relief either by reforming or cancelling the sanads against.
mistakes, other than such as relate to ownership, which are found to exist

__in such sanads. What shall be the legal results of mistakes as to owner--

ship, the Act itself has, as we have just seen, spenmlly provided.

Were it open to us (which we think it is not) to relieve Government:
from the seven sanads in this case; on the ground of mistake made by
Governmenb as to the proprletorshlp of the lands, the subject of this suit,
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we hold, for the reasons already given in detail, that not only has Govern-

ment failed, as to the main portion of those lands, to prove that such pro-
tion was nat, at the time of the summary settlement in 1864 .and 1865,
the lands of .the garagias, but that the garasias have proved: that, af
. that time, the main portion of those lands was their wanta land beld
by them partially exempt from payment of revenue, i.e., liable, together
with the sold portion presently to be mentioned, to an udhad {404] salams
only. Alghough the garasias have included in their plaint some 626 or
627 bigbas out of the 655% bighas, yet they have not here denied the sale
of 136} bighas before A.D. 1826-27, or of a few obher bighas subsequently
as already mentioned, and are willing that justice should be done to the
vendees or their representatives in this suit in such manner as to this
Court shall appear to be most convenient and least costly to all persons
" -concerned, and as will carry. into effect the intention of the Legislature as
disclosed in 8. 7 of the Act. Those purchasers are entitled to the benefif
of the summary settlement so far as it comprises the portions of wania
land bought by them, and will, therefore, be -liable to the salami and
quit-rent of two-annas payable to Government in respect thereof.

The garasiag having been hclders of the main portions of the wanta .

land at the time of the summary settlement in 1864-65, there is not any
ground for saying that this suit, complaining of the atterapted revocation,
in 1869, of the sanads, is barred by the law. of limitation. -

We reverse tbe decree of the District Judge (except so far as it relates
to the costs of.the suit), and we declare that Government bad not and
has not any power, authority, or right to revoke, cancel, or set aside, or
- to have, by the Civil Courts or any of them, cancelled or set aside the
seven sanads following : that is bo say--the sanad (Ex. 135), dated 11th

April 1864, granted by the Governmeut of Bombay in respect of certain |

lands in Nauli village in the taluka of Borsad (formerly Anand or Napad)
in the Zilla of Kaira (Kheda), to Apupsang Bbimji (the tenth plaintiff);
the sanad (Ex. 138), of the same date, in respect of certain other lands in
the same village granted by the said Government to Raj Nathuii Mabhav-
sang (represented by the sixth plaintiff Sadubhai Kararsang and by the
seventh plaintiff Motibhai Nathuji) ; the sanad (Bx, 134), dated 13th July
1864, of certain other lands in the same village granted by the said Govern-
ment to Raj Dolsang Bhavsang (the first plaintiff) and Amarsang Bha-

ratbhai (the second plaintiff) ; the sanad (Bx. 186), dated 156h October .

1865, in respect of certain other lands in the same village granted by
Government to Jibhai Jitaji Raj (the ninth plaintiff) ; [%05) the sanad
(Ex. 187), of the date last aforesaid, granted in respect of cerfain other
lands in the same village by the said Government to Rama Mansang Raj
(the fifth plaintiff); the sanad (Bx. 139), of the same date, granted in respect
of certain other lands in the same village by tbe said Government to Dol-
‘pang Bawaji (represented by the fourth plaintiff), Dajibhai Dolsang and
Rasabbai Bawaji (the third plaintiff) ; and lastly, the sanad (Bx. 140), of
the same date, granted in respect of certain other lands in the same vil-
lage to Ranchore Amarsang, represented by Bhaiba Ranchore, a minor
(the eighth plaintiff suing hers by his guardian Bai Gulab, widow of the
said Ranchore Amarsang), or to levy from or in respect of the lands in the

8aid seven sanads respectively mentioned or any of them, any farther or .

other asseisment in respect of land revenue thar isin the said seven
© sanads respectively provided. - I o
We declare that the parties in the said sanads, to whom the same were

respectively granted by or on behalf of Government, then were and they or
75
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the heirs or representatives of sich of them (if anv) ag are since deceased

now are respectively entitied to hold the lands, in the said seven sanads;. ™
mentioned, upon the terms and conditions as to payment of assessment:
or quit-rent and otherwise therein respectively provided, .but, as .toi..
certain portions of the said lands hersinafter more particularly mentioned,:
upon trust for .and for the use and benefit of the persons to  be:
respectively ascertained on the inquiry hereinafter directed, and to
be mentioned in an order or decres in this suit supplemental to .this
decree to be made on the receipt of the report of the District Judge on:
the said inquiry, and as to the residue of the said lands for the use and.

- benefit of the said parties to whom the said seven sanads, respectively,:

ware granted, or of the heirs and representatives of such of them (if any)-
as are since deceased. And whereas, previously to the Christian vear
A.D. 1826-27, 136% bigbas of the said lands, mentioned in the said;
sanads or in some one or more of them, were sold by the plaintiffs.
or their predecessors in title, and some further small portion or portions:
of the same lands has or ‘have since been sold, by the plaintiffs or
their predecessors in title;, and whereas the purchasers, or their heirs;;
[406] representatives, or assigus are, respectively, so far as regards the
portions of the said lands so sold, eniifled to the bensfit of the summary!
settlement effected between Governmenb and the grantees in. the said,
soven sanads under Bombay Act VII of 1863, this Court directs the'
District Judge to inguire and report to this Court, so soon as conveniently
may be, who are the persons now eutitled to the 'said 186% bighas sold:
‘before the Christian year 1826-27, and to whabt porfions thereof those -
persons respectively are so entitled, and where, amongst the wanta lands,:

the subject of this suit, the said portions are situate, and howthe same are,:
respectively, bounded, and in which one or more of the said seven  sanads .
the said portions are, respectively, comprised.  And this Court declares::

that this decree is made without prejudice to the claims of mortgagees (f:
any)of the lands mentioned in the said seven sanads or any of them claiming:
under the plaintiffs or their predecessors in title (the garasias) or claiming.
under the said purchasers of the portions of the land which have been sold
as aforesaid, and likewise without prejudice to the right (such as it may be:
either as to duration of tenancy or amount of santh or rent payable by:

them) of the cultivators or sub-tenanss of the said lands holding under the

‘plainiiffs or under the said purchasers. :

And this Court affirms so much of the decree of the District J udge
a8 orders. the first defendant, the Collector of Kaira, to pay to the plaing-)
iffs and the defendants respectively, other than the said Collector, their:
respective costs of this .suit; and this Court. further directs the said:
“Collsetor to pay to the plamtlffs their costs of this appeal, and the defend-.

_ants, respectively, to bear - their own costs {if any) of this appeal.- And,.

lastly, this Court directs the plaintiffs to pay, to such of the purchasers as:
‘may appear on the said . inquiry -above directed, such reasonable costs as.
those purchasers may properly ineur in and upon the said inquiry. . ‘

Order ‘accordingly.
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