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Before Mr. Justice M. Melvill and Mr. Justice F. D, Meluill,

. HARILAL AMTHABHAI (Plaintiff) v. ABHESANG MERU AND OTH‘ERS
: (Defendants).*  [6th January, 1880.]

The Code of Civil Procedure (4ct X of 1877), ss. 268, 278 and 287—Prohibitory order—

Attachment of a debt due to judgment.debtor—Proclamation of salo—DecretmmBaecu-

tion, :

;A deoree-holder by a prohibiﬁory order issued unders. 268 of the Civil Proce-
dure Code, attached a debt due to his judgment-debtor. The person served with
the order applied, under s, 278, to have ths attachment removed,

. Held, that the application could not be entertained uader s, 278, that section
~ having no application to the case ; but that before issning a proclamation of sale,
* in'execution of a decree, of the debt so attached, it is the duty of the Cours,
under s. 287 of the Cods, to ascertain all that the Qourt considers it material for
the intending purchaser to know in order to judge of ‘the nature and value of
" the property proclaimed for sale. If the property, of which sale is sought, is a
" debt, and the Yourt receives notice from the alleged debtor that no debt exists,
the Court should satisfy itself as to the existence, or otherwise, of the debt, and,
- if it comes to the conclusion that no debt exists, should abstain from proceeding
= “tossle_., o Lo - ) ]
{F., 10 M, 194 (}96); R., 27 M. 67; 14 C.P.L.R. 124 ; Disappr., 3 Bur. 1.7, 34 =8 Ind.
. Cas, 608. : L

THIS was a referénce under 3. 617 of the Code of Civil Procedure -
(Act X of 1877) for the orders of the High Court by Rao [324] Saheb -
‘RB. Desai, Subordinata-Judge, Nadiad, ‘who stated the case as follows - —
* The points are : . . N
« "1. Can an application by a person, served with a prohibitory order
under-s. 268 of the Civil Procedure Code (Act X) of 1877, to have the
- attachment raised, on the ground that the debt did not exist at the
time of the attachment, be entertained under g. 278, Civil Procedura,
Code ? : : o
“92. If not, can the attachment be raised on his satisfactorily’
‘proving his allegation, in the investigabion under s. 278, Civil Prosedurs .
‘Code ? E o ‘ ' . B
' “In this case the decree-holder, Harilal Amthabhai, obtained a
decree in suit No. 184 of 1878 against Abhesang Meru and others for -
the sum of Rs. 28-5-3. In execution of this dacree, the said deerse-
" holder applied to the Court to have the dsbt due by one Galabhai
Becherdas to his judgment-debtor, Abhesang Moeru, .attached,. under
8. 268 of the Civil Procedure Csds, and a prohibitory order was
accordingly served on tha said Galabhai Bagherdas on the 23rd ultimo,
prohibiting him from making the payment of the debt, until the further
order of this Cours. .Tne same Galabhai now apolies under s. 278, Civil
Procedurs Code, to have the attachmont raised, alleging that he had paid
off the amount due by him £5 the judgment-debtor, Abhesang, before she
receipt of the prohibitory order. * * : :
*In a precisely similar case (Monsukh Umed v. Bhagwandas Jumna-
das (1)) under Act VIII of 1859, their Liordships have, on: 14th January

T T T Civil Reference, No, 23 of 1879,
DL 4B, 325N, DR

(1) NOTE.—In the:case. of Mansukh  Umed v. Mohanlpl Madhaw the question
submitted for the decision of the High Court was ‘‘whether or not an objection, taken

sy,
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1868, on refarence from the then Judgs:of the Court of [325] Small

"Causes at Ahmedabad, ruled, that the . Court! issuing the prohibitory
-order should, upon application, inquire into the existence of the debb
. atbached, and this ruling does not. seem to have been expressly over-.
ruled. ¥ F F * ‘ S ‘
" “Iam bouna to bring it to the notice of the Honourable the High'
Court that in Lally Girdhar v. Shankardas Ramyji (1), a case referred by
the Judge of the Court of Small Causes at Ahmedabad, their Lordships
havs, on the 17th July ‘1877, ruled, that on" application under s. 246 of
Act VIII of 1859, by a person served with a prohibitory order under
8. 234 of the said Act, to have the said order cancsiled, canoot be entertain-
ed by that Court, and that their Lordships have observed that they did
mot perceive how the person served with the prohibitory order eould in
any wise be damnified by the said order; but, as stated above, I respect-
fully beg to submit, that a person served with a probibifiory order is in
the same position as any other person whose property is wrongfully
attached. Besides, - this ruling does nob seem to.have been reported,
nor does it expressly overruls the ruling in the case of Mansukh Umed
v. Bhagwandas Jamnadas relerred to above, though opposed to ib.
- Again, I do not see the use of the words ““or of some person in trust
for him” in 8. 280 of the Civil Procedure Cods, if the persons
served with the prohibitory orders were to be held debarred from applying
. §828] to have the attachmant raised under s. 278 of the Civil Procedurs
Code. o o ' :
"~ “ The points on which I solicit their Lordships’ opinion are of general
importance, and I myself fesl doubt as o the course I should follow. I,
therefore, deem this reference necessary. - ,
* My opinion oun the first point is in the affirmative.
* My opinion on the second point is in the negative: ‘ .
i My view of the law baing as ahove, I have admitted the applieation,
conbingent upon the decision of the Honourable the High Court.” -
There was no appearance on sither side. Lo

to the sale of an alleged debs and deposit, should be duly inguired into under s. 246 of
Act VIII of 1859 —the objection being, that such debt and deposit do not exist.”” This
-geetion corresponds to ss. 278, 280, 281;-and 283 ina modified form.: The dem_su.m of
the Court wag;. *‘The Courkis of opinion that the Court, by which the prol}xhx(".ory
otder has been made, should, upon the application of the alleged debtor, inquire into
the existence of the debt, and, if there does not appear to be prima facie evidence of if,
should sef aside the probibitory order, R

.4 B. 825-N.

(1) NOTE. —In the case of Lallu Girdhar v. Shankardas Ramji, the Judge of the
Court of Small Causes at Ahmedabad submitted this question :_ ** Can the Small Cause
- Qourt, under s, 246 of Ach VIII of 1859, entertain any apblication for the cancelling of
" a prohibitory order under s, 284 of the Act, on the ground that the person served with
such order is not in possession of the property mentioned in such order?” The:Judge
was of opinion thats. 246 did not apply, and that he had no authority to make any
such order. He maintained that a probibitory order under s. 234 of'Act VIII of 1859,
which in a modified form corresponds with s. 268 of the new Code, the applicant was
in no way damnified. He need do nothing till he was sned by the’ execution purghaser, .
and could then set up his awn defence. The High Court’s dscision was as:follows :—
* This Court concurs in the opinion of the Judge of the Court .of Small Causes at
‘Ahmedabad, that this Court cannot entertain an .application to‘cancel a prohibitory-
order issued unders. 234 of Act' VIII-of 1859, on the ground that the persos servgd_'
with such order is not in - possession . of the property: mentioned in such order; vor ine
-such case does this Court perceive how tbat person ocan in any wise be damnified by
that order. 17th July 18772 - = = " 2 o : . .
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PER CURIAM

. Tne Coult is of oplmon thab's, 278 of Aot X of 1877 has no applica-
tion to the case stated by the Subordinate Judge. But s. 287 renders it
the duty of the Court executing a decree, to ascertain, before issuing a-
proclamation. of sa.le, all that the Court considers it material for the pur-
chager to know, in order to judge of the nature and value of the property.
If, therefore, the propetty, of which sale is sought, is a debt, and the Court
receives (as in the present case) notice from the alleged debtor that no

-such debt exists, the Court should satisiy itself as to the existence, or -

otherwise, of the debt ; and 1f it comes to the conclusion that the debt does.
nof exxsf; should a,bsta.m from proceeding to sale.

4B, 326 ;5 Ind. Jur. 259
APPELLATE CIVIL.

Before Sir Charles oasrqent Ki., Chzef Justice (Oﬁi’czatmg),
and Mr. Justwe M Melwill,

GIRDHAR NaRAN (Plamtzﬁ) v. TMAR AJU (Defemtam;
, [97th January, 1880.]

Stamp Act XVIIT of 1869, s, 9~ One-anna stamp—Accoint stated-—l'nterest

Under Act XVIIT of 1869, 5. 9, a one-anua stamyp is the proper stamp.for a-
dacument containing an account stated, and st!pula.tmg for payment of mterest

THIS case was referred for the opinion of the High Courb by
N. N. Nanavati, Subordinate . Judge {Second Class) at Viramgam, m the:
District of Ahmedabad, with the following. statement :— .

[327] “The plaintiff, Girdhar Naran, has presented this day a plaint.
in which he sues to recover a sum of money, with inberest, due on foot
of an aceount stated and signed by the defendant Umar Aju. The aceount.
runs to this effect in plaintifi’s book :—

! " Khata of Sipai Umar Aju.
Cr.
- 29 Balance sfruck on 10th January 1879 (corresnondmg with)
: Pass Va.d 3rd, after adjustment of account. ‘
(Bigned) Umar Aju.
Wntten by self, Rupees twenty-nine is the balance due; itis.
correct. Interest to be paid at one pice per rupee per-
. mensem. This balance is struck on 10th January 1879."
“ This accounﬁ bears an anna stamp.
*“The questxon is, whether this account which stlpula.tes for pa.ymenﬁ-
of mteresb is duly stamped ?
* T am regpectfully of opinion that it ig not;
The khata having been adjusted, acknowledged: and mgned by the\
debtor on 10th January 1879, hhe law apphcable to it is the General

" Btamp-Act, XVIII of 1869,

“1t"is argued for tha plaintiff that ﬁhls ascount fa.lls wmhm art. 5of
sch. II.of Act XVIII of 1869, aceording to which _an anna stamp is o be-
a.fﬁxed to an a.cknowledgment of aceount, *

" * Civil Reforence No. 16 of 1879, -
724
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