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 exprossed and made in good faith, and for the nubhc good. . The opinion 1880
expressed by’ the accused, that the character [304] of the complajnant FEB12,.
_required mvestlgamon beua.use he hdd bsen criminatly prosecuhed wasnot T
expressed’in good faith, because the accussd knew that  the eircumstances APPEL-
of the prosecution called for no inquiry; and, although the statement LATE .
mada by the aceused contained only the truth yeb it contained only. half GRIMINAL.
the truth, and it was not for the public good that an imputation should be:
conveyed by a statement which was misleading because it was incomplete. 4 B. 298"
. For these reasons I concur with Mr. Justica F. D. Melvxll in thxnkmg 8 In:io‘]“'

that we should not interfere with the Magistrate’s order. ’

I bave not thought it necessary to consider ‘whether that porbion
of the article complained of, which refers to the - dismissal . of - the.
complainant from the office of bailiff, is or ig "hot defamatory. Butl.
may observe that Mr, Justice Pinhey appears to be mistaken in:
supposing that the complainant was dismissed for the same act.for whloh_
the criminal prosecution had been ordered. The ‘eomplainant  was.
dismissed merely because he had oversbayed hig leave ; and dismissal for:
such & ¢ause would be no ground for any imputation upon the complainant's:
character, and perha.ps could scarcely affact the quest:on of hzs fiiness for‘
re-employmenb in the servies of Governmenb - N

Petitipn fejeqted.-‘

4 B. 303, ‘ .
[305] ORIGINAL'GIVIL.' 4
Before Sir Oharles Sargent Justice. ;

JIVANJI NOORBHOY (Plamtzﬁ") . COORJT LILLADHAR AND' OTHERS, "~
{Defendants). * {4th and 14sh ‘April, 1879.) RERE

Marme msumnce—lnsumble mterest—-“ Interest or no anderest eﬁect of these’ wo'rds,
" in o policy —Stat. 19, Geo, II, c. 37—Loan on * avang '—Insurance effected after
loss of subject. matter of msurance—-Meanmg and eﬁect of the wo'rds “lost or not
“lost ™ in a policy, f i

Policies of insurance’ between Natlves of Indm. (thcse. at least, whwh do not’
contain the words “interest or no interest™) are to 'be construed in the same
way as such instruments have been uniformly construed by the general law
merchant in Western Burope, viz., as contracts of indemnity.

A certain trade is carried on between native merchants in Western India with
the coast of Africa and Madagascar by means of native vessels which leave the
Indian ports early inthe year, and after remaining in the ports of Africa and
Madagascar for four ot five months, leave on the return voyage about August or
September.. This trade consists -in shipping goods at the Indian poris, to be
disposed of at the African aud Madagascar ports, and purchasing with the
proceeds fresh goods to be similarly ‘disposed of in the home ports. To enable’
traders to embark in this venture, it is their practice to borrow money of
merchanis on what is termed ‘»_avung '; that is, money borrowed on thae condition
that it is not to be repaid except in' case of the safe arrival of the goods in the
home ports on the return voyage, in which event the loan becomes tepa,ya.ble
thh interest ab a high rate.

Heid, that, having rezard to the. lonﬂ-estabhshed ptactlce in the port. of.
‘Bombay of ‘insuring such risks, the mterest of the lender of such a loan, in the-
‘goods-on -board-a ship oa her return-voyage to India, is an insurable mterest :

"' Semible—That an avung loan does not-giva the lender a charge-on the goods.

* Buit No. 772 of 1877,
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Held; also, that a policy of marine insurance on goods is nof invalid- by reason:
-of its ha.vmg been effected subsequently . to the loss of the goods, although the
policy does not contain the words *flgst or not lost.”’ .

THE plaintiff sued to recover the sum of Rs. 1,960 from the defend-
anbs as underwriters of two policies of 1usurance upon certain goods,
shipped by the plaintiff on board the ship “ Saleh" for carriage from
Madagasear to Bomba.y The policies were dated the 16th October
1875, and were drawn in the same form. The material part was as
follows —

“The condltxons On the anchor being -weighed from the cresk of
the port of Koomarbookin the risk is agreed for. That vessel touchmg ab
any port. On the anchor being dropped in the [306] cresk of Cutch-

"Mandvi in the port of Bombay, therisk is truly to cease. Asg to this

insurance, in accordance with the usage in the manner of the country of
Cutch-Mandvi, the risk is agreed for. In case of accident, the time (for
payment) is six months ; rebate is truly to be deducted at the rate of
Rs. 2 per cenf. The rate of premium hereof is fixed at the rate of
Rs. . . through the broker Thaker Dha.nji Dharamsi, The
day of the week, Saturday, 16th Oactober 1875. This insurance i3 caused
to be effected on behalf of your vachhyat (z e., constltuent) Wora. It is
through the broker Mathuradas Pragiji.

¥ “Re. 1, 000, Lilladhar Praji. To wit.

* Insurance for Rs. 1, 000.”

. The ship and goods were totally lost on the 10th Sepbembet 1875
off the coast of Africa, while on the voyage to Bombay.

The defendants raised a numbet of defences as to the shlppmg of the
goods, the seaworthiness of the' ship, &ec., &e., which are not material for
this report. The principal .questions dlscussed at the hearing were :—
1st, whether the plaintiff had an insurable interest in the goods which
bad been lost; 2nd, whether the plainitff could recover on fhe .policies
which had been effected subsequently to the loss of the vessel.

Fvidence was given, that a large trade was carried by the - merchants
of Cuteh-Mandvi and Bombay with the ports of Madagasca.r and Africa, by
means of native vessels which leave the Indian’ports early in the year,
and return in the months of August or September. In this trade, goods
werse shipped from India, disposed of in the foreign ports and with the
proceeds, fresh goods were purchased there, and earried back to India. It
wasg alleged to be the practice, among those engaged in this trade, to
borrow money on avung, t.e., on condition that it was not to ba repaid

. unless the goods purchased abroad, arrived safely in the home port, in
which case the loan was repa.yable with interest at a high rate.

The plaintiff stated that in January 1875, a few days befors the
Y - Saleh” sailed from Bombay for Madagasear, he had lent Rs. 1,000 on
avung to one Karimiji Alibhoy, the owner of the vessel, and that in the
middle of the same year he (plaintiff) had been requested by his brother
Walji to insure for him, goods which he. expected [307] to be shipped on
board, the * Saleh ” at Mada.gascar, for her reburn voyage, to the value of

. "Rs. 700. Thaﬁ. accordingly, in October 1875 he insured his brother’s

goods in the “ Saleh ” for Rs. 700, and effected a further insurance for
Rs. 1,300 on the goods of Karimji Alibhoy in. the same vessel, in order to-
secure the sum of Rs. 1,000 which he had lsnt o Karimji, on avung,
together with interest and commission. The two policies sued on (each for

‘Rs. 1,000) were effocted to _cover the a,bove rxsks The defendanﬁs were
underwriters. _ S
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y Latham and B. Tyabdji, for the plaintiff. —The mere fact that the
“policies were effected after the goods were lost, does not render the ,
policies void, although the policies do not contain the words “lost or not
lost!’ : Arnould on Insurance (5th ed.), 235: 1 Phillips on Insurance,
p.512, para. 925 ; Mead v. Davison (1) ; Haste v. Couturier (2). The loan on
avung gave the. plaintiff an . insurable interest; 1 Phillips on Insurance,
Ohap 111 ; Arnould (5th ed.), p. 55 ; Wilson v. Jones (3). A loan on avung is
.in the nabure of a loan on respondentza which ma.y be msured See
.Smith’'s Mereantile Law, p. 410.

The Advocate-General (Hon’ble'J: Marmott) and Macpherson, for the
-defendants.—The policies are void, because made after the goods were
lost: Smith’s Merecantile La.w, p. 347; Crump on Insurance, 'pl. 389 and
p. 231. In order that the insurance mlghb cover losses already inecurred
at the time the polices were effected, the words ' lost or not lost ™ should
appear in the polices : Hastie v. Coutirier (2); Duer on Ingurance, Vol II,
p. 5: Sutherland v. Pratt (4). - The loss took place five weeks before bhe
date of the policy, and plaintiff may have heard of it. The plaintiff had
no insurable interest in the goods insured : Glover v, Black(5). As to what
is an insurable interest, see Arnould on Insuranee. (5th ed.), Vol. I, p. 55:.
- Liucena v. Craufurd (6) "Stockdale v. Dunlop () ; North of England Pure
0il Cake Company v. The Archangel Maritime Insurance O ompany(8). The
-Enghsh Common Law applies in India, where there is no special Hindu
daw in forece. Counsel referrrd to Busk v. Fearon (9).

: JUDGMENT. ‘

[308] SaraENT, J.—[His Lordships having discussed the evidence,
-and having decided, the issues raised upon the facts of the case in favour
of the plaintiff, contmued] — T think, therefors, that the plaintiff must
be taken to have proved his case sabisfactorily, subject to the pomtss of
law which have been raised as fo the validity of the poligies, viz, :—
‘ 1., Whether the policies are voxd for want of an insurable interest in
:bhe plaintiff in the goods.

2.. Whether the plaintiff can recover on the polmles. they ha.vmg
been effected after the loss.of the vessel.

" Tt waas contended for the plaintiff that there was no necessﬂiy in this
country for the assured to have an interest .in . the sublecb matter of the
insurance ; indeed, it was said that such was the case in England before the:
Stat. 19, Geo. II, c. 37. . Now, I need scarcely say that the contract of |
marine assurance has been treated by the writers of all countries as one
merely of indemnuity. Refersnce to these authorities is to be fouand in the ela-
‘borate judgments of the learned Judges in Lucena v. Craufurd(6). It follows
from this as a general principle, as pointed out in that case, that the assured
must have an inberest capable of being affected by the perils insured
against, and upon which the indemnibty ean operate, and such, the learn-
ed Judges say, “ had alwa.ys deen established law amongst all the com-
meroial nations of Europe.” Asto the Act of Geo. 11,1 will only observe
that the causes which led to it, are stated with great clearness in the
above judgment ab P 296 of the Report. The same ‘account of the
necessity for the Act is glven by Mr, Justice Blackstone in his Commen-

' ‘taries ; and Lord Eldon, in delivering the judgment of the House of Lords

in Lucena v. Craufurd {8), explaing, upon the authorityof Lord Hardwicke,

“ieo(1) 8°Ad. & BL 303, (2) 9:Ex. 102=5 H.L.0. 673. (3) L.R.2 Ex,139. -
84 11 M, &W. 296, (5) 3 Burr. 1394, (6) 2B. & P.N.R. 269 (332),
© (7) 6 M.&W. 224, < (8) L.R. 10 Q.B. 249, . (9) 4 East. 819,
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11879 that the words - interest or no interest ”’ were only meant to dispense
'APRIL 14, “with the proof of interest at the trial. This shows that the object of the
— Act was, on grounds of public policy, to prevant the overation (at least 'in
“ORIGINAL the casa of British property) of certain words which had been recantly in-
OIVIL. troduced into policies of assurance, and which, withoat mfmngmg the com-
G'B 805 - mon’ law, virtually destroyed the original character of marmme policies a3
CE RO contracts [309] of indemnisy, and thus, as the Act says," by introducing a
mischievous kind .of guming or wagering, the institution and laudable’
designs of miking assurances had been perveried.”: In other' words, as
Sir J. Arnold expresses it at p. 55, Vol.'I,” 5th ed.) of his work on Marine
Insurance: “‘As to British- property, the Stahute, in eEfect; reduces the
policy once more tc a contract of mdemmty

-1, No reason was attempted to be given, nor was any authonty cited,

for ‘construing a policy of maritime assurance between natives of this
.country (at least where the . words .‘interast or no interest >’ are not to be
. found) otherwise than as'such an. instrument has: been 'uniformly. con-
strued by the general law of merchants throughout Western Europe, viz.,

. a8 a contract of indemnity.', Further, it is the well-established practice in
.'the Courts of: India to apply to native policies the same principles
as -obtain ‘i those, of. ‘Western Europe. ' I must,"therefore, hold -that-

. the plaintifl- is bound to show:that he had!an'interest in 'the goods.
. Whather the introduction of the words ‘i interest orno interest’’ into an
Indian policy, would make it void Ly reason of the wagering Acts (1) in
force here, it is not necessary, for, me to determine. )

The nexs question ig, what mberest ‘must the assured have in the
bhmg insured to‘enable him to recover. ' Now; the' ev1dence establishes
" dabisfatorily, that a consxderable trade has for many years been carried on’
' between native merchants in this part of India, and wore especially those
“fesiding’ at the ports of Cutch-Mandvi and Bombay, with ports on the
coast of Africa and in Madagascar by meauns of native Vesaels, which leave
“the Indian ‘ports early 'in the’ vear, and after remaining in the ports of
Africa and Madagasear for four or five monthg, leave on the return yoyage
about August or September. This trade consists in shipping goods at the
Indian ports, to be disposed of at the African or Madagascar ports, and
Durohasmg with ‘the proceeds, fresh’ goods, to be similarly dxsposed of in -

‘ the home ports.’ To enable traders to embark in this venture, it is their

‘ pracmce to borrow money of merchants on whatis termed ‘ avung, —that -
is, money borrowed on the condition that it is not to be repaid, except in
- case of the [310] safe arrival of the goods in the home ports, on the return
“yoyage, in whmh event. the loan becomes repa.yable, W\th mterest at a
hlghrate Ui R ‘ ‘

It wasg, however, conbended for the defendant ‘$hat this’ contrach does
not give the lender any charge upon the goods, or right to the possession
-of the goods on their arrival, and’ that 'such interest as the lender has -
‘in the safe arrival of the goods is not an insurable interest. ~ As’ to this, I
‘think that the evidence, whilst satisfactorily esba.bhshmg that it is always
“in the contemplation of the parties that goods are. to” be shipped for tha -
‘outward and inward voyages, nevertheless points to the conclusion” that
the monaey ig deemed to be lent exclusively on the- persona.l -eredit of the
borrower and not on the credit of the goods. In answer to me the pla.mﬁlff
sa.ys I only lent on the personal security of Karimji, “'Such is the prac-
tlce “I had nothing to do with the goods ; if he did notnot pay, T'could -

" (1)'See At XXI of 1848 aziended by Act III of 1865,
119
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- attach the goods. I could bring a suib, and recover my money out of his
-property. ‘I had the same interess in his goods shipped at Madagasear as
‘I-should hava in a house, if he had one.”  Karimji says:*I never heard

. -of the avung borrowers not paying: so I ¢annot say what the lenders
‘would do if not 'paid. I pever heard of a lender taking possession of
the goods ; he never knows what goods are shipped.” -Later on, indeed,

_dn this cage, when the 1mportanee of the contract giving the lender

‘% charge on the gools was more olearly understood by the plaintiff,

wo find the brokers speaking of the tender’s right as superior to that of
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general creditors, and on a par with the holders of ‘hundis drawn against

the goods ; but the plaintiff admits, as they all'do, that he never heard of a
-cage in which the lender had to enforce his rights.* The contract would
rather appear to be similar to those alluded to by Blackstons in his Com-
-mentaries (Vol. II, p. 144) under the head of “Offences, Maritime”” and
by Bayley (Serjeant) in Busk v. Faron(l). However, it would be inconve-
aient, in a caselike the present, to arrive at a positive conclusion as to the
borrower’s r‘ights with respect to the goods shipped on the reburn voyage.
Nor, indeed, is it necessary that I should do 80, 88 T am of opinion that
the interest which the lender necessarily has ‘in‘the safe ‘arrival of the
[311] ‘goods from its being made a condition of his: right to be re-
pmd, is such, as, with' due} regard to the long- established practice,
in this port, -of insuring such -risks, ‘this Court ought to regard as
lsufﬁulent for the purposes of insurance. In the well-known definition
of an “insurable interest” contained in.the ]udgment of Lawrencs, J.,
‘in.' Lucena v.>Craufurd that: learned Judge savs: *To be interested
in the preservation of a thing, is to be so circumstanced with respect
to it as to have benefit from its existence, prejudice from its destruction.
The property of a thmg and the interest derivable from it may be different;
of the first, the price is generally fthe measure, but by interest in the
thing every benefit or advantage arising out of or depending on such
thing may be “‘considered as being comprehended These remarks were
made in angwer to the same ‘objection that is now urged, viz., thab the

‘agsured‘had no property-in the thing insured. = He concludes tbus ‘On.

these grounds it seems to me that the contract of marine ingurance may
extond to every kind of interest that may subsist in, or be dependent
upon, things exposed to damages to which maritime adventures are expos-

ed.”” The very general language of the learned Judge's conclusion'has,
doubtless, been limited by subsequent English - decisions so as to dxclude
mere expectations ; but with that limitation the definition hasbeen a.lwa.ys
accepted as a safe test in determining whether the insurer has an insur-
able interest. In the case of Wilson v. Jones (3) Blackburn says: ““ I know
no hetter definition of an interest in an event than that indicated by
Lawrence, J., in Barclay v. Cousins, and more fully stated by him in
Liucena v. (,mufurd that if the event happens the party will gain an ad-

vaatage, if it ig frustrated he will suffer a loss. Now, we must see whether

‘the plaintiff was in this position. He was interested in & company which
‘was about to Iay a cable across the Atlanfic. If that event happened,
there can be-no doubt the owner of the shares in the company ‘would be
better off ; if it did not happen, there can be no doubt his position would
be worse. - It follows, 'then, equally, without doubt, that if by proper

‘words-‘the pa,rules have entered mto a contract of msurance for that in- -

; torest, the pohcy is- good "

(1) & East 319, - “1(2) L, R. 8 Ex 139 at pi 150,

' 19187
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[312] Now, in the present case it is plain that as the plaintiff's right
to be repaid the money lent on avung was condifional on the safe arrival
of the goods shipped at Madagasecar, it depended on that event whether he
should recover his Rs. 1,000 or be a loser to that amount. - He had,
therefore, a direct interest in their safe arrival.. Moreover, the evidence
given by -the plaintiff and his witnesses shows, that it is the well-
established practice for the lender of an avung lcan, to insure the goods,
as o meuns of indemnifiying himself against the loss which he necessarily
must sustain if the goods do nob arrive safely; and no attempt was
made by the defendant to dispube that such was the practice. ‘It was
urged for the defendant, that the Court ought not to support such policies,
because by doing so it would open the door to mere wagering contracts,
If such be the case, we should only be the more careful, that the trans-
action is really what if is represented to be ; but, as was sa.ld by Willes, J.,
in Wilson v. Jones(l) in answer to a smnlar argument, ** we should not
be deterred from giving it effset, by reason of the alleged danger.”
In that case the policy wag admittedly of a novel character; here, how-
ever, it is admitted (for so it must be taken to be, on the evidence) that it
is the common practice in this particular trade between India and the
coast of Africa (a trade in which plaintiff says he has been engaged for the
last fifty years) for lenders of money on avung, ho insure themsslves by
policies on the goods of the borrower. , ,
Upon all these grounds, ﬁherefore, I think this Court is bound to glve :
“effect to policies on goods to insure avung risks. In the present caseI:
s@e no reason to doubt that there was a genuine avung risk, or that goods
~were shipped on board at Madagascar by the borrower; and I must,
“therefore, hold that the plaintiff had an insurable interest in respect of his
.aqvung loan, interest and commission. Further, it is clear that plaintiff, as:
the authorized agenb of his brother, was entitled to effect policies in question
- go far as they waera intended fo cover the goods shipped by him.

It was, however, contended that these particular policies were void,
having been effected after the loss of the vessel and goods. Sir Joseph
Arnould at p. 223, Vol. I, of his work says the words [313] “lost or nob
Jdost” are not in all cases strictly necessary, as there ean be no reason
why a previous lass of the subject insured should prejudice an.ingurance
subsequently effected if both the assured and underwriters were equally
ignorant of the loss—an ommon in which he is fortified by Phllups
and Marshall in their works on Insurance, as well as by Kent, J., in

_-his Commentaries .and -by the decision of Story, J., in Hammond v.
- Allen (2). He has omifted to refer to the case of Harl of Marchv. Pigot (3)

which is mentioned by Denman, C. J.,in Mead v. Dowson (4), as laying

~.down the general law in the same songe. The words “lost or. not lost”
., may, however, be important where..the insured has not aequired any

.interest in the goods until after the goods were lost—by virtue of their
operation as an express mdemmby against past as well ag future risks

~as explained by Parke, B.; in Sutherland v. Pratt (5). In the present case

~ the plaintiff was mterested in the goods in the manner in which I have

‘stated, from the moment they were put on board, and the very nature of
the risk shows that the insurance was intended o cover a previous loss if
.it. had oceurred. - In this state of the authorities, and in the absencs of
_proof of any custom in an opposite sense, I must hold that the policies were

(1) L.R. 2 E .abp. 146, - (2) 2 Sumner’s Rep. 397, - .- (3) 5 Burr, 2803,
(@)8Ad. & 1. 808, . (6) 11 M. & W, 296, :
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not invalidated by the circumstance that they were effected atter the loss of
the goods.. It was, indeed, suggested that the plaintiff had knowledge of
the loss when he effsctaed the policies.. There is, however, no evidence
which would justify such a conelusion.

On - the whole, I am of opinion that the pla.mmff has satisfactorily
proved that goods of much mote than the value of Rs. 2,000 were shipped
ab Madagascar on board the " Saleh,” and that the plaintiff in his own
right, and as an authorized agent for his brother, had an interest to the
extent of Rs. 2,000, at least, in the goods plaeed on board. ' I must, there-
fore, find all the issues for the plaintiff, and pass judgment for him for

Ra. Z ,000, with interestat 9 per cant. from 14th April 1877 till judgment.:

Deoree far the plaintiff.

Attomeys for the plaintiff. —-Messrs Jez?erson and Payne.
Attorneys for the defendants.—Messrs. Smith and Frere.

4 B. 813.
[313] ORIGINAL GIVIL
Before Sir C. Sargent, Justice.

RIOHARD LATHAM AND OTHERS (Plaintiffs) v. HURRUCKCHAND
SO0ORATRAM (Defendant).* [22nd August, 1878.]
Marine insurance —Notyce of claim by insured—Action brought before expiration of six

months from date of mmce -Gomtractwe total loss —Meamng of the words * sunk
' stmnded "

‘Whera insurers on .receiving notice of a claim made against them under a

polmy of insurance distinctly repudiate their Ila.blhty and deny that any olaim

exists against -them, or that the party serving such notice has any right to

recover against them, there arises an immediate right o sue, and the insured is

not bound to waif for the expiration of six months before taking prooeedmgs to
enforce his claim.

Whers it appeared upon evidence, that goods on board a ship that was wrecked
on g voyage from Kurrachee to Bombay, although much damaged by sea water,
were nevertheless of such merchantable value as to -make it worth whlle to send

- them on to their port of destination.

Held, in an action against the insurers of the goods, that no claim fot oon-
structive total loss was maintainable.«

‘Tn an action upon a policy of marine insurance the evidence given with respect

to the loss of the ship was as follows:—%The vessel grounded near Dwarka.

- After the vassel striick, the water constantly broke right overall * * * The
cargo was all under wa.ter The labourers were only able to work at ebb tide, and
at high side they could only see the top of the vessel's masts, * * ’I‘he vessel
‘lay where she stranded seven days, and was then raised with casks.” Some of
the goods on board were insured by a policy which contained the clause “‘war-

- ranted free of pariicular average, unless sunk or burnt.” It was contended for
.- the plaintiffs that the ship had “sunk,”” and that the damage to the goods was,

- therefore, covered by the poliocy,

Held, that where a vessel runs aground and lists over, and is in consequence
covared by the high tide, which causes damage to goods on board, it cannot be
"said that she has ‘sunk’ within the meaning of the word as used in a polisy of
- insurance, and, therefore, that a claim for particular average cannot be sustained
%nde; ,h,he alause—“ wa.tmnted free ot particular average, unless sunk or
urn : . :

{R., 7 Bom.L.R. 282.]

* Suit No, 268 of 1878.
‘ (715 )
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