.

11.] - IMPERATRIX v. KAKDE % Bom. 269 '. :

. JUDGMENT.

' SARGENT, C.J. -—The productxon of the receipt by the plamﬁlff was

sufficient to shift the burden of proof to the defendant, and the question
to he determined was whether the defendant had proved that the  state-
ment contained in: the receipt to the [298] effect that the decree in suit
“No:434 of 1867 had been satisfied was an incorrect statement. It would
be impossible, on the evidence on the record, for any Court to come to the

conclusion that the defendant had displaced the burden which is imposed

upon him by the existence of the receipt. We, therefore, reverse the
decree of the District Court, and restore that of the Subordinate Judge.
Costs on defendant throughout.

Decres reversed.
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Befare Mr Justice M. Melvill, Mr. Justice they and Mr. Justice
B\ D. Melvill.

~ J—

IMPERATRIX ¢. B. KAXDE.* [121;11 Februery, 1880]

Defamation—Good- faith—Public goad ~Indian Penal Code (dct XLV of 1860), 5. 499,
Buceptions 2 and 9.

The acoused person, an edltor ‘ofa newspapet, pubhshed an article in which
" the following passage, admittedly referring to the complainant occurred :—‘*Has
his (the complainant’s) character been inguired into ? Does no one' remember
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that this very man was sent by the Subordinate Judge of Sholapur to be prosecut-

“ed ?. Are not the proceedings instituted by the Subordinate Judge to be found on
the record ?” The Magistrate found that it was literally true that the complainant
had been sent to be prosecuted, but that it was also true that the prosecution:
- had, to the accused’s knowledge, been  ordered to be withdrawn by the District
Judge.

.+ Held that, although the statement contained on]y hhe truth it was mcomplete
‘and m!sleadmg and that,-as the sccused was well aware thaﬁ the prosecution
“referred to had'been withdrawn, and did not injuriously affect the complainant's
character, he ‘vould not plead that the imputation mdade by him on-the com-
plainant’s character was made in good faith, or for the public good

THE acoused was convicted by A. B. Steward  Magistrate (Flrst
Class) at Sholapur, of defamation, and sentenced to pay a fine of Rs 100
or, in default, to suffer two months’ sunpie 1mprlsonment ‘

The accused Kakde was the editor, printer and publisher of a Weekly

Marathi newspaper in Sholapur, called the Kalpataru. In one of its issues

he published an article in which he stated that the Collector of Sholapur
‘had made-a rule not to employ a person in the Government service,
_unless he had passed the public-service examination and then proceeded
‘to comment upon an [299] appointment recently made by the head
accountant to the Collector, in the treasury department of his office, of_;m
karkun-who had not passed the examination.  Ths karkun was not named,
‘but-his personal appearance was so described as to leave no -doubt thab
the article referred to one Bhimrav Shrinivas. The articie next a.lluded to
Bhlmra.v g character in words which, translated into Engllsh run as ; fol-
lows: ~—x Has his (bhe compla.mant’s) character been inquired mbo 7 Does

) ‘»
; g

* Gummal Applxca.tlon, No, 265 of 1879,

CBu—so T
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no one remember that this very man was sent by the Subordmahe Judge of
Sholapur to be prosecuted ? Are not the proceedings instituted by the
Subordinate Judge to be found on the record ? Who bore testimony as to
hig character ? Had he been a eandidate of unpretending appearance he
would have pained the eyes of all like a log of wood, and would, have pass-
ed unnoticed, but this man has a fair complexion, and is handsome, and
wears whiskers.. He wears a gold bracelst bemdes who then does
question ?** .

The article attracted the notice of the Collector, and Bhlmra.v wasg
officially called on for an expla:nat.xon He was subsequently dismissed.

After his dismissal Bhimrav charged Kakde with defamation in re-
spect of the foregoing article. Mr. Steward held that ** the remarks made by
the accused in his article, to the effect that the appointment of the com-
plainant to the office of karkun was made in direct contravention of
this order, were perfectly called for and an honest expression of his opinon
on the subject,” but that ** the reference to the personal appearance of the
complainant ab once introduces a private element into the ecriticism.” He
farther held that “he ventured beyond ‘the limits of fair criticism in ‘calling
attention to the character of the complainant.” He, therefore, found the.

" accused guilty of defamation.

The Joint Sessions Judge a.ﬁ Shola.pur, Mr J W Walker, upheld bobh‘
the conviction and the senfence. - :

The case was heard by Pinhey and F. D, Maelvill, JJ

Manckshah Jehangirshah, for the accused.—The facts held proved by -

the Maglshm.ﬁe do not constitube defamation. The Magistrate was
wrong in holding that the acoused made any [300] personal imputation
against the eomplainant in connection with hls employment as a public

servant. The Magistrate in his finding says: “ I do not think that the:
-complsinant should have been appointed to officiate as karkun, even

temporarily, and, so far as the writer confined himeelf t6 this point, there
is nothing .to say against the article.”” What the accused did, was in
strict performance of his dubies as a journalist. In good faith he called
the attention of the authorities and the public to the unathorized employ-
ment of an unpassed person in the public serviece, That this was for the
publlc good, is conclusively shown by the fact held proved by the Magistrate,
viz., that the arficle resulted in the digmissal of Bhimrav. The reﬂecﬁxons,
if any, were ra.bher a.ga.mst Bhlmmv s employer than hlmaelf

.- Nanabhat Ha,mdas (Government Pleader), for the Crown —This Gourt
is bound to accept findings of  fact, and can only deal with gquestions of

" law in" this case. - It has been round as a fact that  the accused has

exceeded the hmlts of fair criticism,. and that. he  wrote, not for the.
publie good, but with interested motives to serve private ends The accused
had himself published an article in which he ‘expressed : satisfaction at the
order made by the District Judge for withdrawing: the criminal prosecu-,
‘tion of the compla.lna,nh He must, therefors, have known thaf the.insinu-

ations he was making in his present article were unfounded:.: This shows

‘eonclusively that his remarks were.not made with due care and attention,
-and, therefore,- not made in .good faith, and cannot have:beeh for. tha -

public good. There is evidence fo show that. Bhimrav was  dismissed
because he had overstayed his leave. Under these circumstances the
Court has no power to interfere with the conviction.
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.~ JUDGMENT.

PINHEY, J.~~The accused has been convicted of -defamation by Mr.
Steward, First Class Magistrate at Sholapur, in that, as publisher of a news-
paper called the Kalpataru, he published an articlo containing defama-
tory matter in regard to the complainanf, Bhimrav Shrinivas. The article
bogins with comments on the strictness with which the Collector of Sholapur
ingisted on only passed men being employed in the public service, and then
goes on to ask, how it has come about that a man who has not passed [301]
the public-service examination has been lately appointed to a karkun’s

place in the treasury. The article then asks whether this man has been

appointed because he is good-looking, has long whiskers, and wears a gold
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bracelet, ‘whether any inguiry has been made as to his character, and

whether it is remembered that this very man was sent by the Subordinate
Judge to the Magistrate for prosecution. There can be no doubt that
Bhimrav Shrinivas is the person here referred to.. He was appointed by

his rolative, the head accountant at Sholapur, to a karkun’s place in the

treasury without the sanction of the Collector or Deputy Collsctor, which
ought to have been obtained. He bas not passed the public-service exami-
nation, and was on this account dismissed (rightly the trying Magistrate

considered) from the office to which his relative had appointed him, twenty-

three days after he was appointed, apparently from the faet of his impro-
per appointment having been brought to public notice by the article in the
‘Kalpataru. It follows, then, that Bhimrav was improperly appointed, as
the Magistrate held, and was dismissed because he had not passed the
requisite examination. The Magistrate considered thaf, so far as the
article referred to the impropriety of Bhimrav’s appointment by reason of
his ‘being an unpassed man; it did not pass the bounds of legitimate
criticism ; but he held that the rest of the arficle was defamatory, that
ig, the part that referred to Bhimrav’'s personal appearance andhis gold
bracelst, and that inquired whether his character' had been ascertained,
and whether the eriminal prosecution ordered by the Subordinate Judge
was remembered. *As to the beauty of Bhimrav, there is no evidence
whatever.: He admits that he wears a gold bracelet., He admits that the

Subordinate Judge ordered his prosecution before a Magistrate, but adds,”

that the prosecution was allowed to drop, as the - Distriect Judge con-
gidered thab a departmental, and not a criminal, cffence had been com-
mitted by Bhimrav, whom the District. Judge dismissed. :

As a matter of law I hold that the sarcastic reference to the beauty

ﬂéf Bhimrav's counbenance and the length of his whiskers cannot be held

to be defamatory ; nor.can' the allusion to'the gold bracelet, which Bhim-
rav admits that he constantly wears, be defamatory ; and it seems to me
impossible to hold, that the [302] question asked about the eriminal prose-
cution ordered by the Subordinate Judge is defamatory, in the face of the
admission of Bhimrav that the prosecution was ordered, and that he was
dismissed from the public service for the act for which a prosecution wasg
ordered,..and when it is remembered that the object of the writer was to
bring to public notice -the re-appointment to the Government service of

this once dismissed man.: Bhimrav in his evidence told the Magistrate.

that he did not complain of the arficle until he bad sustained injury from
it by his dismissal; but his dismissal - was caused by the fact that he had’

not pagsed the qualifying -examination; and he went on to say that he

did not consider thas the article was written or actuated by any ill-will
or malice that the accused had towards him; and that he and the editor of

U
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the paper scarcely knew each other.’ "I think, thereiore, that the article

cowplained of was a true statement of facts which was published for
the interest of tha Collector, and for the interest of the pubtic, and was
such an article as an honest editor might and ought to publish, andis
w1th1n the ninth exception to s. 499 of the Indian Penal Code.
I wonld, therefore, reverse the conviction and sentence recorded by
the Magistrate as contrary to law’; bub as my brother Melvill does not
agree with me in this view of the case, the case must go before another -
Judge iinder s. 271-B of the Code of Criminal Procedure (Aet X of 1872).
© P, D. MELVILL, J.—It has been found as a matter of fact that ecertain
parts of the article did exceed the limits of fair criticism, and that they
formed at issue of reflections upon the character of the complainant.
The trying Magistrate was clearly of opinion that their publication was not
justified in any way. I6 has been urged before us that the accused was
justified by the fact that he was writing for the public good. But this is
a question of fact which has been virtually decided against the accused,
and which we, as we are not sitting as a Court of Appeal, cannot 8o into.
1 would, bherefor_e, wxhhout cxomg mtso the merits of the case, reject the
application. '

The case wag referred bo M Melv:ll J., who dellvered the following:
Judgment —

[303] M. MELVILL J ——In conmdermg this case I propose to confine
my a.hr.eutuon to the followmg passage in the newspaper article complained

of i— " Has his (the complainans’ s) character been inquired into ? Does.

Hio oné temember that this very man was sent by the Subordinate Judge
of Sholapur to be prosecuted ? Are not the proceedings instituted by the’
Subordinate Judge to be found on the record?”’ The insinuation which I
understand to be conveyed by this passage is, that the complainant was a
man of questionable character, because he had been criminally prosecut-' -
ed, and that he onght not to have been employed in the public service,
until the circumstances of the prosecation had been inquired into, and
the' suspicion created by the prosecution had been removed. Now,. it

.wag, no doubt, literally true that the complainant had been charged.

by the Subordinate Judge before a Magistrate with misconduet in the
performance of his duties as a member of the nazir’s establishment. But,
it was also true, that the charge had been withdrawn by order of the Dis-
trict' Judge, who was the superior authority' to whom the Subordinabe '
Judge was subordinate, and, who held, that there were no gtounds for
the. prosecution which the Subordinate Judge had ordered. It .is clear,
therefore, that the fact of the prosecution a.ﬂ'orded no ground for any

imputation upon the character of the comulainant, andthat there - was
no reason for, demanding any inquiry into the eircumstances of - the pro-.
secublon, a8 2 ptellmmary to the en;ployment of the comnla,ma,nb in t,he

~_public service.

It furbher apuea,rs, thaﬁ the a.ccused edlbor Was fully aware- of the '
wmhdra.wa.l of the criminal charge and of the reasons for such withdrawal,
for he had at the time inserted an ‘arficle in . his newspaper, in which he
menmoned the circumstances under which the prosecution had been stayed,
and expressed-his. satisfaction with the result,; Under fhese circumstances
I hold that the accused was . not justified in insinuating- that the com-
plainant -was a person  of  doubtful character, -because - he -had. been:
crlmlna.lly prosecubed.. .I consider:that the accused is not entitled to the:
benefit, which- he claims; of thei gecond and ninth exceptions to s. 499
of the Indian -Penal Code, which refer. to opinions and imputations.
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 exprossed and made in good faith, and for the nubhc good. . The opinion 1880
expressed by’ the accused, that the character [304] of the complajnant FEB12,.
_required mvestlgamon beua.use he hdd bsen criminatly prosecuhed wasnot T
expressed’in good faith, because the accussd knew that  the eircumstances APPEL-
of the prosecution called for no inquiry; and, although the statement LATE .
mada by the aceused contained only the truth yeb it contained only. half GRIMINAL.
the truth, and it was not for the public good that an imputation should be:
conveyed by a statement which was misleading because it was incomplete. 4 B. 298"
. For these reasons I concur with Mr. Justica F. D. Melvxll in thxnkmg 8 In:io‘]“'

that we should not interfere with the Magistrate’s order. ’

I bave not thought it necessary to consider ‘whether that porbion
of the article complained of, which refers to the - dismissal . of - the.
complainant from the office of bailiff, is or ig "hot defamatory. Butl.
may observe that Mr, Justice Pinhey appears to be mistaken in:
supposing that the complainant was dismissed for the same act.for whloh_
the criminal prosecution had been ordered. The ‘eomplainant  was.
dismissed merely because he had oversbayed hig leave ; and dismissal for:
such & ¢ause would be no ground for any imputation upon the complainant's:
character, and perha.ps could scarcely affact the quest:on of hzs fiiness for‘
re-employmenb in the servies of Governmenb - N

Petitipn fejeqted.-‘

4 B. 303, ‘ .
[305] ORIGINAL'GIVIL.' 4
Before Sir Oharles Sargent Justice. ;

JIVANJI NOORBHOY (Plamtzﬁ") . COORJT LILLADHAR AND' OTHERS, "~
{Defendants). * {4th and 14sh ‘April, 1879.) RERE

Marme msumnce—lnsumble mterest—-“ Interest or no anderest eﬁect of these’ wo'rds,
" in o policy —Stat. 19, Geo, II, c. 37—Loan on * avang '—Insurance effected after
loss of subject. matter of msurance—-Meanmg and eﬁect of the wo'rds “lost or not
“lost ™ in a policy, f i

Policies of insurance’ between Natlves of Indm. (thcse. at least, whwh do not’
contain the words “interest or no interest™) are to 'be construed in the same
way as such instruments have been uniformly construed by the general law
merchant in Western Burope, viz., as contracts of indemnity.

A certain trade is carried on between native merchants in Western India with
the coast of Africa and Madagascar by means of native vessels which leave the
Indian ports early inthe year, and after remaining in the ports of Africa and
Madagascar for four ot five months, leave on the return voyage about August or
September.. This trade consists -in shipping goods at the Indian poris, to be
disposed of at the African aud Madagascar ports, and purchasing with the
proceeds fresh goods to be similarly ‘disposed of in the home ports. To enable’
traders to embark in this venture, it is their practice to borrow money of
merchanis on what is termed ‘»_avung '; that is, money borrowed on thae condition
that it is not to be repaid except in' case of the safe arrival of the goods in the
home ports on the return voyage, in which event the loan becomes tepa,ya.ble
thh interest ab a high rate.

Heid, that, having rezard to the. lonﬂ-estabhshed ptactlce in the port. of.
‘Bombay of ‘insuring such risks, the mterest of the lender of such a loan, in the-
‘goods-on -board-a ship oa her return-voyage to India, is an insurable mterest :

"' Semible—That an avung loan does not-giva the lender a charge-on the goods.

* Buit No. 772 of 1877,
709 »
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