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to be dra.wn, accepted, or made, on beha.lf of the company, and, therefore,
in refusing the claim of the Bank of. Bombay, to prove against the estate
of the company for the amount of the bill in questlon, as the question
involves the construction of an Act, which, in our opinion, has not been the
subject of a distinet judicial decxsxon, bobh parbres should, we think, pay
thelr own costs of appeal.

. ce . A'ppeal dismisséd.

4 B. 287.
APPELLATE CRIMINAL.
Before Mr. Justice Pinhey and Mr. Justice F. D. Melvill,

‘. IMPERATRIX v. POPAT NATHU.* [17th December, 1879.]

"The Code of Criminal Procedure (Act X of 1879), s, 471, 4T4— Power of Civil Court

to commit,

The power. of a Civil Court to commit a case to the Court of Bession, after
completing the prehmmary inguiry, is given by s. 474 of the Code of Criminal
Procedure, and is restricted to the class of cases provided in that section, viz.,
where oﬂences excluszvely triable by & Coutt of Bession, are committed before
the Civil Ooutt : :

Section 471 deals Wlth a more exbended class of cases, viz., all those mentioned

inss. 467, 468 and 469, in which not merely a Civil Court but any Court, civil or

.. eriminal, and whether posgessing or.not possessmg the power to commit to the

- Court of Sassion, is of opinion that there is sufficient ground for holding an in-

. quiry; and it enacts the pmcedure to be followed by the Court, which may elect

- to adopt oune of two courses, that is to say, it may either commit a case to the

“Court of Session, if and where it has the power to do 80, or, if it hag not that

. power or is not dxsposed to exercise it, it may send the case to a Magistrate hav-
" ing power to try or commit for tnal the accused person for the offence charged

THIS was a reference, under s. 296 of the Code of Crimiral Procedure

(Act X of 1872), by 8. H. Phxllpohbs, Session Judge of Ahmedabad.

It arose out of a civil suit in which one Nathu, the father of the

.éccused, was plaintiff and one Bulakhi was defendant in the Court [288] of

Rao Saheb: Lalshankar, Subordinate Judge of Dhanduka. The suit was
for money-due on a balance of account in" which the accused, who had
written an acecount book, was called on to produce it and give his evidance.
‘The- defendant impugned the book as a forgery, and the Subordinate -
Judge, after holding and completing an inquiry under s. 474 of the Code of -
Criminal *Procedure, committed both the father and the son tgo take their
trial before the Court of Session at Ahmedabad. The case of the father,
Nathu, is not material for the purposes of this report. The son -wasg
committed and firied on five charges of forgery under 8. 463 of the Indian
Penal Code, and one charge, under 8. 471, of uttermg a forged document ;
and on all. these charges he was acquitted, . On the first five ' charges -
the ‘Sessions Judge held that. the Subordinate Judge had no power
to commit; the offences of forgery: not having been committed before
the - said Subordinate Judge’s Court within the meaning: of s.-474 -of the
Code of Criminal Procedure ; ard on the sixth, that the accused Popat;.not
being a party.to the suib within the meaning of 8..469,.was not- amenabls

Aander s. 471, ;' The Sessions Judge was of opinion. that the committal was

aob merelv lrregular, but bad Ho therefors submltted the case ‘in order

e Crlmmal B@Ietence, No 188 r;i 1879\
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that- the High- Court should .annul .the commitment;, and dlrect a new 1879
commxttal by -a competent authority. : DEC. 17,

Jardine, w1bh Shantaram - Namya,n, in supporb of the reference —_ AP—I;.-D- .

.'The questlon for determination is whether the Subordinate Judge had . :
ipower to commit the aceused. - He has professedly acted under s. 474 of LATE
‘the Code. That seciion reguires two conditions to~ be fulfilled before 2 CRLMINAI.‘
«Civil Court acquires jurisdiciion to commit a eriminal case: the offences 3 B' 287,
must be exclusively triable by a Court of Session, and they must have i
been committed in view of the Civil Court. In this case the former con-
«dition is satisfied, but not the latter. Section 471 is not applicable. The
charges of forgery are those which fall within s. 469, which contemplates
offences relafing to documents committed by a party o proceedings in a3
“Civil Court, and requires that a sanction shall be given by the Court before
the party can be procesded against. Section 471 provides that in any
-such case where the Court thinks that there is sufficient ground for inquiry
it may commit the case— [289] when the case iz one committable by’
“virtue of the power given to a Civil Court by s. 474, but not otberwxse,
or it may send the case for inquiry to a Maglsbra.te ‘

Nanabhai Haridas, Government Pleader, contra.—Section 469 deals
-with the matter of sanction, and has no application to the question of
Jjurisdiction. Thoe case falls within s. 471, although the Subordinate
-Judge has by a clerical error quoted s. 474 in his order of commitment.
These two sections must be read as independent of one another. So
vead, 8. 471 eclearly glves the Subordinate Judge the power of commibtal
W}nch he has exeorcised in this case. The Sessions Judge says the word

" commit’ in that section does nob necessarily mean ‘ comnmit to the

Court of Session,’-but merely means *‘ that instead of sending an order to
“the Magistrate to inquire into the case, the Court should commit, i.e., send
‘the accused or hold him to bail to appear before the Magistrate.” . This
-construction is evidently wrong. - Section 471 completiely mests the present
case, [MELVILL, J.—~Your construction jeads to this anomaly: a Civil
‘Court may commitb a case to the Court of Session under s. 471; bubt the
‘Court of Session may not be bound to accept the committal under s. 231,
‘which mentions s. 474, bubnot s: 471.] That section as well . ag s.: 33
deals with commitments by duly- empowered Maglstrates not by Civil
‘Courts, o whom the special provision contained in s, 471 aloue should
bo applied. Those sections' do not say that there may -not be valid com-
‘mitments by others than Maglsbrates daly empowered in tha.b behalf
v ’ JUDGMENT ‘
PY PINHEY J. Popa.(; Nathu was.committed by the Subordmate Gourﬁ
-of Dha,udhuka. for trial before the Sessions Court at Ahmedabad on:five
-gharges of forgery, under s.-463 of the Indian Penal Code, and one charge
of fraudulently using as genume 2 forged document under 8. 471 of the
lndxan Penal Cods. -

The Court-of Session at Ahmedabad acqmtted Popat Nathu on the
charge under §./471 of the Indian Penal Code, but has raferred the case to
‘this: Court for -orders with -reférence to the charges of forgery, on the
ground, that the committal of the accused on the charges by the Sub-
-ordinate Court to the Courb of Session was - without jurisdiction;- as the
‘Bubordinate Court, under s, 471:0f the Code.of Criminal Procedurs,
could. only have [290] senf the case to a. Magistrate forinquiry, and was
Wot competent to make the commlbba.l under 5. 474 of bhe Code of Critninal
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Procedure, masmuch as the offence charged was not commltted before the

Subordinate Court. - \
Seation 469 of the Code of Orlmmal Procedure merely prov1des thab

, o party to proceedlnge in a Civil or Criminal Courtin which a document

has been givenin evidence shall be prosecuted for the forgery of that. -
document under 8. 463 of the Indian Penal Code, nor, if the document ba.
forged, for fraudulently using. that document as genuine under s. 471 of,
the Indian Penal Code, without the sanction of the Court in .which . the.
document was given in evidence, or of some other Court to which suchy
Court is subordinate.

Popat Nath was not a party to the proceedings before the Subordl-
nate Court, and he was committed by the Subordinate Court itself.
Therefore 8. 469 of the Code of Criminal Procedure need not be further

. noticed, and it has been necessary. to notice it at all, only because of the

reference to it in s. 471 of the Code of Criminal Procedure to which it xs

‘necessary next to refer.

Section 471 of the Code of Criminal Procedure provides that when a
Civil or Criminal Court is’of oprmon that there is sufficient ground for in-
quiry into any charge mentioned in 8. 469 {(and other specified sections) of
the Code of Criminal Procedure, such Court, after making such prelimi-

' pary inquiry as may be necessary, may adopt one of two courses: (1) iff

may commib the case itself, or (2)'it may send the case to the competent.
Maglstrate This 5. 471 of the Code of Crirninal Procedure says nothing

about the offences contemplated by its provisions being committed before
the Court, and its reference to s. 469 and other sections is: clearly

intended merely to indicate the offences in rospech of which s, 471 ig in<
tended to operate. The offence of forgery, defined in s. 463 of the Indian

Ponal Code, is one of the offences mentioned in s. 469 of the Code of,
Criminal Procedure, and is, therefore, one of the offences contemplated i
8. 471 of the Code of Criminal Procedure,

. [291] The Sessions Judge in sending up this case has expressed the

opinion that the words *‘ may, either commit the case itgelf >’ in s. 471 of

- the Codeé of Criminal Procedure, mean onty that ‘‘the Court should commit;

t.e., send the aceused, or hold him to bail to appear before the Maglstrate w
Thrs argument, in his own words, is this: * The question now arises ag
to the word ‘commit’ used in s. 471, it being eontended for the accusad
Popat that the word commit does not necessarily mean ‘ commit to the
Court of Session’: and reference is made to s. 474 of the same Code in
which it is enacted that in any case triable by the Cotrt of Session exclu:
sively, any Civil Court, before which such offence was committed, may,
instead of sending the case for inquiry to a Magistrate, complete the
inquiry itself, and commit or hold to bail the accused person  to take hls
trial before the Court of Session.

“ 1 am of opinion that this contention is right: for, had the Civit

" Courts power to commit for trial to the Sessions Oourt under 8. 471, there

would have been' no reason to have again - given them that power
in some of the cases, as under: s. 474‘ Moreover, the’ power that is con-
ferred on a2 Civil Court to act as a Magistrate under 8. 474 is not given
under s. 471. I, therefore, hold that the words ‘commit, &e.’ in s 471
merely mean thaf, instead of sending an order to tho Magistrate to.inquire-.
into the case, the Court should commis, i.e., send the accused or hold hmr
o bail to a.pnear before the Magistrate,””. ‘
This . opinion i3 nof in accordance with the rea.l mea.nmg of the

"sectmn The commiftal . contemplated -in 8. 471 of the Code of Criminal
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Procedure is undoubtedly a committal for trial befora the Court of Session ;
but the section merely. prescribes the: procedure, and does not confer on
the Court the power of commltta.l and thisis why s. 474 was enacted.
«Consistent with this view is the provision of s. 231 of the Code of Criminal
» Procedure, which requires a Court of Session to take cognizance of cases
committed under s. 474, but not under s. 471.
" Ssction 471, atter préscribing two . modes of* procedure as -shabied
‘ above, ‘immediately "goes on to'say whab a Magistrate is to do if the
* case is sent to him, but says nothing as to what a Civil [292] Court is to
~do, if it intends’ to commib the accused itself. To. see what powers of
commxbta.l a Civil Court has, ~we must refer to's. 474, and there we have
‘them distinetly stated, at the same time that they are limited to cases
triable by the Courts of Session exclusively, and to such  cases only when
$he offence charged has been committed before the Civil Court itself. = If
the offence has not been committed before the Court itself, or if the offence

‘e one not exclusivaly eognizable by the Court. of Session, tha Civil Court,

which considers further inquiry necessary, cannot commit the ease to the
Court of Session, but must send it to a competent Magistrate.

: In the present case, if Popab Nathu committed forgery, as the Subor-

-‘dinate Court of Dhandhuka considered, he did not commit the offence before
the Court at Dhandhuka, and, therefore, that Court had no power to
‘commib him for trial to the Court of Session on any such charge, and the
committal on the charges 1 to 5 on the record of the Sesswns Courf must,
‘therefore, be sat aside and quashed.

Our order quashing the commitment of Popab is to bs without pre-
Judice to any further proceedings which may be taken agalnst him with
‘the sanction of the Subordinate Court at Dhandhuka.

P, D. MELVILL, J, I is'not disputed that s. 474 of the Criminal
Procedure Code cannot apply to the present case, which has been referred
~for the orders of the Court by the Sessions Judge, inasmuch as the offences
‘eharged were not committed before the Court which committed the case for

‘trial. The only question, then, that we have to decide is, whether s. 471 ‘

by itself gives o Civil Courts the powers of commistal in the cases referred
to in that seotion. My view ig, that the section merely lays down the
“procedure that may be followed in: certain cases, and does not confer any
‘new jurisdiction on a Court. If this view is nob correct, and if, as argued
by the Public Prosecutor, the section does ‘give ‘Civil Courts powers to
‘ecommit, then s. 474 would seem -to be - superfluous, ‘and the following
“anomaly exists, namely, that a Civil Court may commit "a case for trial,
while the Sessions Court cannob accept the commitment under s. 231
—8.471 not being included in the exceptions mentioned in that section.
[293] But if we read s. 471 as merely laying down the procedurs thafb
.may be followed by the Court which may have jurisdiction to actin either
-“one way or the other, then there is nothing in that section inconsistent
with s. 474, which lays down clearly the cases in which a Civil Court may
‘commit itself, and specially gives it the necessary jurisdiction, which
makes its commifttal of & case good, and one that can be accepted by a
Sessxons Court under s. 231 -

* I-am unable to coneur with the Sesswns Jt.dge in his rendering of
the words in s. 471 “‘commit the case itself " ; but, for the above reasons,
I am of opinion that the Subordinate J udge bad no power to commit the
aceused for trial on the charges concerning which the present reference has
been made, and I would, tberefore, annul the commxtmenb

" Order accordingly.
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