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plamtlﬁ could not succeed in. this suit.. The" property, of which possessmn
is sought in this suib, was specifically: awarded . to Sanganabasaya as
against the defendant by the decree of the Court dated 23rd March 1870;

and, if that decree were not time-barred, Sangansbasaya or - his lega.l
representative could now obtain possession. of the property claimed in this
suit by taking out execubion proceedings on that decree.. Therefore, I
hold that the present suit is barred alike by s. 2 of Aect VIII of 1859 and
8. 11 of Aet XXIII of 1861, and thab the fact of execution of the decree
passed in 1870 being time-barred, does not confer on Sanganabasaya, or on

any legal heir of his, any new right to sue for the esta.te of thdtamava,

or any part thereof,

It was argued that the decree of 23rd March- 1870 must be [25%]
rogarded ag a mere dec!ara.tory decree, because the egtate of: Shldramaya at
the date of the decree, was in the possession of the nazir, and not in the
possession .of the defendant ; but I do not agree to this. The suit was nob
merely for a declaration of right, bat aiso to ohtain possession of the estate
of Shldramaya, and to remove defendani's obstruction: to- Sanganabasaya
takmg possessxon of it from the nazir; and the decree passed was one for
possession of the estate of Shidramaya, which the nazir may or ‘may not
have been justified in resisting, and which might now be executed if it
were not txme-barred Tbe decree of bhe lower Oourt w1ll be a.ﬂ‘ilmed w1bh

costa. - '
’ ’Decr'e;e a ﬂ‘irmed with cost_s. :

" §B. 288,
or CAPPELLATE: GIVIL

Before Szr Michael Roberts Wesiropp, Kz » thf Justzce, and
‘ M'r. Justwe ‘Kemball. o

GofAL HANMAM GUMASTE (Original Plaiﬁizﬁ) dppelldht v,
‘BAKHARAM GOVIND AND OTHERS {Qriginal Defendants),
- Respondents - [28rd Juue, 1879.] :

Bombay ActIII of 1874, ss. 10 25 and 56—Representatwe vatandar—owal Court—Jun,s-
.. diction—Res judieata. - - :

*A decree of the Distriet’ Court at Sholapur made 1n 1863, declared the plaint-
. 1ﬂ to be a hereditary deputy vatandar of-a certain ! deshpande vatan vested in
. .the defendants as hereditary vatandars, and, as such deputy, entitled to receive a
“certain sum annually out of the income of the vatan. The plaintiff received
moneys from time to time under his decree. He was not, however, subsequently
to the decree, registered and treated as *‘a. representative vafandar » under
- Bombay; “Act TIT of 1874, 8. 56. In 1875 plaintiff made a darkhast for the
attachment of a certain amount belonging to the vatan: for arrears due.to him
‘under his decree. .The money.was accordingly .attachéed. Subsequently, the
' Collector issued a certificate to the Bubordinate Judge, who had attached it, for
“tbe. removal of the attachment, under Bombay Act III'of 1874, s, 10,  The
~8ubordinate ‘Judge accordingly ordered it to. be. removed, and his order was
-affirmed by the Assistant Judge in appeal. The pla.mhff t‘.lereupon specmlly.
appealed to the High Court.
Held that the lower Courts ‘had tio optlon, but ;to raxse the atta.chmant on
recexvmg the Oollector s nertlﬁea.lie.
- Held, also, that ‘as the plaintif’ havmg accozdmg b0 law as 11: stood in 1863
succeeded in then establishing his right to be‘a ' hersditary deputy deshpande; he
Was [255] éntitled to the benefit of 8. -56.of Bombay 'Act LI of 1874 Hxs status

ke stcella.neous Specml Appea.l, No. 7 o£ 1876
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‘,as hereditary depuiy vatandar was a fact which neither a Revenus nor a Oml
Court could properly ignore or re-open. - It was res judicata. = -

" Held, further, that as plaiatiff was dob registered and treated as *‘a repteseuf.a-
tive vatandar” under Bombay Ast IIT of -1874, although the’decree of 1863
entitled him to be so registered, a Qivil Court had no jurisdiction to register -him-
*‘as such a representative vatandar, or to direct that he should be so registeted by
Ehtlalcollector and tha.h any a.pphoabxon fot such regxsttabwn should be made to the

ollector,

[F BB 120 (182).3

THIS was an a.pneasl from the decision of = E.. Gordeaux, ‘Assistant
J udge at Sholapur,. afﬁrmmg the order of Madhavrav J a.noy, Subordma.be
Judge at the same place, in an execution proceeding. &
¢ . The material facts of the case are these.' In 1855 the deceased plamtw
1ff Hanmant Sakharam, father of the appellant Gopal, brought a suib
against the defendants .in the Court ofithe Sadr Amin at Sholapur, and
claimed to be a hereditary deputy vatarndar . of a certain deshpande - vataw
vested in the defendants as hereditary vatandars. In that suit he prayed:
for a .declaration of his right as such hereditary deputy wvatandar, and. for'
payment. thenceforward. of .a certain -sum . aunually out of the income
of the said vatan, with arrears for certain previous years, . The ‘Sadr
Amin dismissed the. plaintiff’s c¢laim on. the -12th December 1859:
The District Judge in appeal reversed the decres of the first Court;
and awarded the pla.mtnff’s claim on the . 5ih. October 1863, excepf.
as to ‘arrear for previous years. The decrea of the Appellate Courb
declared the pla.intitf to be hereditary deputy. vatandar, and, as such,
entitled to receive annually out of the vatan the sum claimed by him., The
plaintiff received money from time to time under his -decree oi the 5th
- October'1863. He was not,. however, registered and treated as*' a repre--
sentative vatandar " under Bombay Act ITT of 1874,6. 56.° On the 8th:

February 1875 the  plaintiff made a darkhast for the attachment. of

Rs. 1,933 in the mamlatdar's treasury at Sholapur due to the defendants:
on account of the vatan.. He - applied:for this attachment, as certain
arrears were due to him under his decree of - tha. 5th October 1863. . The:
' money was accordingly attached on the 2nd  April 1875. - On the 11thi
August 1875 the Collector.issued a certificate to the Subordinate Judge,’
who had  attached the money, for the removal of -thée [256] abhachment
under Bombay Act IIT of 1874, 5. 10.. The Subordinate  Judge theteon:
ordered it to be removed, and dismissed the plaintiff’s darkhast. Hls ordel

was affirmed in appeal by the Assistant Judge. - ¢ = Che W

= The plaintiff theréupon specially sppealed to the High Oourb s =.i>l'
Goculdas Kahandas, for the appellant.—The right of the plaintiff as'
* @ hereditary deputy vetandar was ascertained and established by a com-.
petent Civil Court, after:due inquiry, long before Bombay Act 111 of 1874
came into force.. The lower:(Courts were wrong in giving a retrogpective;
effect .to that Act. ‘The' rights - of hereditary ‘deputy’ vatandars are:
recognized, and they are treated as representative vatandars by: s 56
of the Act. The lower Courts have overlooked the provisions of thaf:
section, . :The: Collector- has granted - his -~ certificate under. s: 10, but
it "does nob apply to the case. :: The plaintiff himsel! must be’ rega,rded ag
_ a vatandar under his decres of 1863. The first part of s. 10, -there«

fors, does not prevent bim from receiving: the: profits of the vatar by

an : attachment . undeér his decres, because mneither the ~wvaian - nor:
the profits: thereof are:alleged to. have been assigned as Temuneration:
to an offieiator inder 8. 23. - The: Collector: cannot be supposed. to havé’
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_ éther than valandars. The certnﬁcate, therefore, does not fall thhm i

the provisions of“s. 10, and is, consequently,- illegal. ©° The lower.
Courts were wrong in removmg the attachment on the aathorlty of that
certificate. .. .

Nanabhas . Ha,rzdas (Government Pleader) in supporh of the judg-
ment of the lower Court.—The plaintiff has not been.registered and
treated as a representative vatandar under s. 56 of the. Act.. The Civil
Courts have no power to register him as such or to direct the Collector to
do so. Under s. 25 of the Act the Collector alone has the power to deter-
mine what persons shall be recognised asrepresentative vatandarsand to
register their names. Section 26 prescribes the manner in which he is to.-
conduct his enquiry.. The only course, open to the plaintiff, was to have
applied to the Collector for the recognition of his right and the registration
of his naime as a representative vatandar, and [257] to establish his claim
to that officer’s satisfaction.  But he has not done so. : He has no remedy
in the Civil Courts. The lower Courts, therefore, were justified in removing
the attachment on receipt of the Collector’s certificate. It isthe intention
of the Act to protect the rights of hereditary vatandars, and to secure the
continuance of the vatans in their familes or those of recognized officiators.
:.Eha plaintiff is neither a beredltarv Yatandar nor an oﬂlcmtor under .the

cb
: Manekshah Jehangushah for the respondents.

: JUDGMENT.
" The following is tbe ]udgment of the Oourt —

+ .. WESTROPP, C. J.—The plaintiff claimed by his plamb to be a here'
ditary deputy vatandar of a deshpande vatan vested in- the defendants as
hereditary vatandars, -He, by that plaint,. :substantially asked for a

- declaration of his right as hereditary deputy vatandar (gumastagiri) and for

payment thenceforward, in that respect, of a certain sum annually out of
the ‘income of the defendants’ waian to which he (the plaintiff) as .

"~ such he‘redibary deputy was entitled. - He also. prayed for arrears due

to him in that capacity previously to the filing of his plaint in 1855..
That suit was No. 543 of 1855. The Munsif decreed against him on
all points. On-appeal (No. 207 of 1860)-to.the District Judge of Shola-

- pur (the Honourable Mr. Hobart), he on the 5th ‘QOctober 1863 reversed
. the decree of the Munsif, and :granted the plainsiff’s claim, save so far

as regarded arrears due. previously to the filing of the plaint. The
formal decree, prepared we suppose by .the shiristedar or other officer of
the Distriet Court,is very badly drawn up. It simply states that the
Distriet Judge amends the decree of the. Munsif ; but the written judgment

- of the Distriet Judge (when read with the nla.mb) shows what were the

particulars in which he amended the decree of the Munsif, and that the
.decree of the -Distriet: Judge must be substantially taken to have been,

. and to be not only a declaration of the plaintiff’s right’ to be hereditary-

deputy vatandar, but dalso that thenceforward he was entitled to receive:
annually out of the watan .the sum claimed :by him in the plainf.- The
darkhast of the 18th November 1863 to ‘the District Court, and the Dis-
trict Judge's order made upon i, . completely: confirm' this -view . of  his.,
decree.:- <[ 258] We may observe that it was: made by him on retrial after:

an order;of remand by the High Court dated the 17th. April 1863. : The: '

plaintiff- received :-money from time to time under .that decree of the 5th:.
Qctober 1863.. ‘The.ilass -payment : 0. him ~eppears - -to.. have . been:

Rs‘ 540-3:8, and is: endorsedrupdn tfm deerge, . Subsequenbly, whlle th&: .

678,



ML) GOPAT HANMANT GUMASTE:0. SAKHARAM ‘GOVIND Z:Bom::259"

vatun was under attachment in respect of the same decree -for'recent: 1879
~arrears due to the plaintiff, the Collector, on the 11th August 1875, 1ssueda i JUNEI%»
" certificate to the Subordinate’ Judge’s Court, which was as follows: “"Certi:  ~—

- ficate is hereby granted o the Rao Sabeb Second Class Subordinate® APPEL-:
- Judge of the Court at Sholapur (as follows) : Gangabii, the wife (or widow) © LATE"
. ‘of Shrinivas, the heiress of the deceased Vya.nka.tra.v of, &ec.; has: avatan CIvIL.
" for which (she) received cash, total Rs. 1 933, .in- respect ofa deshpande:  ~—

“ waton; and the same- [ie:, the said a.mount;] is not lable to [4.e.; such  ag« %B. 254"

ean) be transferred (ahena.ted) to others than the vatandar of this vatani
_ [This] certificate is therefore granted to the Rao Sahebthe ‘Subordinate

Judge of the Court at'Sholapur under. the' provisiori of 8. 10 of Act No. TIT!

of 1874, in order that the darkhast No. 486, dated the 9nd of April 1875,

from the said Court (requesting) the keeping under attachment of Rs. 1,290,

which “have ‘become due and also Rs. 630, which are: o become dusi

in the next month, in respect of the hakk (rlgnt) of deshpande, and which!

are obtama,ble from. the Lacheri (office) of the mamlatdar ‘of Shola.pur, ba:

removed (i.e.; w1thdrawn or ca.ncelled) " 'I‘hls was s1gneu by t.he

Collector. - - ... N

Upon receipt of that certificate the’ Subordma.te 7 udge made an*
order ‘for removal of the attachment. The plaintiff appealed to the'
© Assistant Judge (Mr. Cordeaux), who affirmed that order. The plaiatiff*
has made a special appeal” to this Couft. - Both the plaintiff (appellant)
and the respondent Gangabai,  the presenb claimant; of *the 'vatan, have*
been represented by plea.ders ;-and notice " of this case was given to the
Government Pleader, in order that he might appear, should Governinent
think proper to instruct him to do,’ a.lthougn the Collector i not a party
to thesuit; 'The ‘Government Pleader has anpeared and’ érguud in: sup-

- port of the orders of the Courts below ‘Temoving the’ attacbment. "y

e '[259] The learned " plea.der for. hhe plalntlﬁ' (appellant) relyme on'
8. 56 of the. Heredltary Officers’ ‘Ack (Bomba,y) IIX of 1874, says thab .

~ the right of the plaintiff,. as an . hereditary deputy having, been
-~ ascertained in due course of law in 1863 long befors Bombay Act IIT, of .

- 1874 was passed or, came info, force, he is entitled to be registered. and.
treated as a represenﬁatlve vatandar under that section.  Next, referring -
to 8. 10 of the same Act, he says thab.the plamtlﬁ' being,, for the reason.
just stated, entitled to be regarded as.a wtandcw,,the first part only oi
" that section could, under any circumstances, be apphcable to his decree;
of 1863 or the attachment under it, inasmuch as.the latter part is anph-
cable to such persons only as are not vatandars, and | the,b, in order to.
render the first part applicable to him as a wta.ndar, ifi: should a,ppea,r;‘
that the plalnfnff had seized under hig decree or, a.ttachmenb some portion.
of the vatan assigned under s.'23 of the same Ack, A8 remunerainon of the.
actual officiator, which is neither alleged nor. 1mplled by the Gollector s
certificate., Hence it is contended for the. plaintiff that the ,Collector 3,
certificato . was insufficient in law, a.nd ﬁhat therefore, the atbachmenb was,
" improperly removed. e 0

; The plaintiff having, in duecourse of la.w, as the law then staod, sue-
gaeded in 1863 in establishing his right to be a hereditary deputy desh-
‘pande, would indeed seem %o be entitled to the benefis of 5. 56 of Bombay
Act I11 of 1874, The decree of the District Judge in 1863, decla,rmgv
" 'and enforcing -thab right, stands unappealed againgt, unreversed, and in
+ full force, unle«s, indeed, the plaintiff -has since done some act or made
. gome omission whereby he has forfelted that right, and it has not been

e
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a.lleged on.behalf of the defendant Ganga,ba.l thab any such beeurrence hag

Jmmﬂ&.r tsa,ken placsy

ABPEDa

- His status as heredltary depuby vatandar. having bedn ascertained and,
esbabllshed in 1868, is a fact which’ neither a Revenue. nor .4 Civil Court;

LATE ‘¢ conld.ignore or reopep. -+ It ig res gudcata -But his rlght ‘ag such hete-,

OrviL)-

4.B. 284

- ditary. deputy va&andar, to be registered and. treated as *‘ a representative,
vatandar,” is created by Bombay Act IXI of 1874. He- bas not, as-a:
fact, heen so registared. Although the decree of 1863; in the absence of any;
Snbsequent forfe\t.ure f280] of office, may and does entitle him to be sore-:
gisterpd, yeb it is avident that a Civil Court has not jurisdiction to register;

“him ag.a representative patandar or to dirsct that he should be so register<,
. ed by the Collector; Section 25 of the same Act confers upon the Collectora

the: jurisdiction to determine the persons who . shall be recegnised as re-:
presentative ‘vatandars. and ta register .their.names. . Section 26 requires-
him, for the purpose of arriving: at his- determmatlon, ita take ;into consi
sideration *° the records or.other ‘evidences available,” amongst which, in.
such a case as the present, would be the decree of 1863 as'a judicial declara-.
tion of the plaintiff’s status as hereditary deputy; and s. 56 of the Ach
would show the right, newly -conferred by the Legislature upon a person’
holding such a status, to be registered and treated as a representative. -
vatandar. To the Collecbor the plaintiff should apply for such recognition
of his right-and reglstratnon It does not appear that he has.so. applied.;
The mvestlgatxon, by the Collector, of the plaintiff’s claim to. be treated.
and regxstered as a 1epresenta.t1ve vatandar, either under 8. 56 or any onherr

» secblon of the Aet, is a . judicial proceeding (s. 72), and the decision upon;

tha,b mvestlga,luon 1s open to appeal to the authorlbles pointed out in ss. 74
and 77, and fo revision by Government (s.79). Whether an, ultimate a.p-‘
pea.l would, nohw1thsta,ndm2 the ﬁrst portion of s. 77 lie to Her Majesty
m Councll it is not for us now to express any opinion.

The form of the Collector’s dertificate of the 11th August 187 5 leads
to hhe conclusion that when granting that certificate he was not aware
that the decree of 1863 declared the plaintiff’s status to'be that of a here-
ditary deputy. Tf the. Collector were aware’ of that fact, he would more,
probably have followed the first ‘part of s. 10 inhis certificate than- the
Iatter, and proceeded to state, if such’ be the faet, that the porbion of the-
vatan attached, or some part of that portion, "had been asmgned ‘under
8.'23 of the Act, as’ remunera.tlon of bhe oﬂiexa.bmg deshpomde smce the Aei‘n
came into foree.” e

Under the' cxrcumsba.nces, however, we think thab the lower Courbs
ha& no option buf to raise the attachment upon receiving [261] the Col-

-~ leetor's’ certlﬁeete "We affirm the order of the Assistant Judge, except

ag bo’costs, "The' *parties must, resnectlvely, bea.r thelr own costs oi the
a.pplwatxon and 6f both a.ppeals e N
“* We must leave the appellant to such - anplxcatlon as ‘he mav be a.d-

; vised to maks to the Collector to be registered and treated as'a represent=

ative wta,udar “The' ]urlsdwblon in’ that respect does not lxe in the
Civil Court. . ‘ R e

Ordar aﬁ‘irmed

e 6801
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