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£hatconclusion), the term “order” is necessarily identical with “‘judgment.””

Tt is plain, I think, from the concluding part of s. 464, that an “* order "
*.-gubmitting the case to the High Court was one within the contemplation
-of that chapter. By analogy, an order by the Maglstrate of the Distriet
-committing a case for trial at Sessxons may well bs supposed to be such
:an order as was contempla.ted by ‘judgment,” sentence, or order in
8. 46. I that be 8o, is there any reason to be gathered from the sec-
tion ibself, or from the genera,l provisions of the Code, for restricting the
imeaning of the term ? Itis said that the Legislature has left to the trying
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Maglstrate the power of [246] determining by what tribunal the final =

sentence shall be passed. No doubt he can either dispose of the case him-
:gelf, or by the concluding para. of s. 46 send it for trial at the Sessions,
and by s. 221 ought to do so, if he is of opinion that it is a: proper case ;
ibut this scarcely disposes of the question, whether, if he is not of that
-opinion, aad thinks it best to send up the procesdings to his superlor,
the District Magistrate, the latter is to be deprived of the exercise of
this diseretion as to its being a propor case for the Sessions, and of
the power of committing it for trial givea by s. 148. Ii that has
been the intention, I should have expected it to be clearly expressed,
and that such comprehensive terms as ** judgment, sentence, or order”
would not.have been used.

Nor does the existence of a finding of guilty on the record milibate
-against the exercise of such power by the District Magistrate, as it is plain
‘that the finding is not intended to be binding- on him, and that he may
direct an acquittal; and, as is pointed out by the High Court of Madras
{L L. R., 1 Mad. 289}, an order of committal for trial will have the same
effect. It was said that the power is given specially in s. 45, and not so
in 8..46 ; but this even does not appear to me to be entitled to much
weight as it may well have been thought necessary to give more specific
directions when dealing with Subordinate Magistrates whose powers are
of such a varying nature.  For the above reasons, and also because there
-appears to be an unanimity of opinion amongst the members of the Court,
that the construction which gives the power of committal to the District
Magistrate is the more convenient one, I think that the ruling of the
Division Court on the 80th August 1877 should not be followed, and thab
‘the Sesgsions Judge should be directed to bry the case.

January 8, 1880. This being the opinion of his Lordship the Chief .

Justice, it was followed, and the appeal was disposed of on the merits
‘by Pinhey and F. D. Malvill, JJ., who raduced the senbenca to bransporba-
Hion for ten years.

‘4 B, 247,
. [237] APPELLATE CIVIL: ‘
Before Mr. Justice West and Mr. Justice Pinhey.

. SHIVALINGAYA {Original Plaintiff), Appellant v. NAGATIN-
GAYA (Original Defendant), Respondent *  [29th July, 1878.]

~szl Procedure Code (4ct VIII of 1859) 5 a—Act XXIII of 1861, 5. 11—Res judicata,
‘ On the 30th June 1855, 8., a Lingayat priest, died possessed of moveabls and

, ‘lmmoveable property. The nghh of succession to it being disputed, the District

! .., ... .  *Regular Appeal No. 55 of 1877, =
671



. -4Bom. 288 ~ _ INDIAN DECISIONS, NEW SERIES: [Vel.

1878
Juny 9.

APPEL-
" LATE

., Ovil.,

% E—z;ﬂ.

... Judge placed it under the management of the nazir, under.Reg: VIII of.
-, 1827,8. 9 In 1869, Sanganabasaya representing himself as ‘the . diseiple of 8,
and clalmmg, as such to'be entitled to the whole of the property left by S-.*
brought a suit {No. 062 of 1869) against the defendant to establish his right to
the property in question, and ta recover possession of it.. The suit was compro-
mised by an agreement, upon which the Court . passed a decres on the 23rd
March 1870, dividing the property of 8. in certain shares between Banganabasaya
and the defendant When Sanganabasaya and the defendant applied for posses-
sion of the property in execution of this decree, the namr, who had it in his.
charge, resisted themn. The execution proceedings dropped in consequence of the
death of Banganabagaya. The plaintiff thereupon (as a disciple of SBanganabasaya
deceased), and the defendant sued the nazir separately, each claiming the whole-
property of 8. The plaintifi’s suit was rejected on the ground that he failed to -
" prove himself the disciple of Bangapabasaya. -In that suit the plaintiff produe-:
ed neither the compromise made .between Sanganabasaya and the defendant,:;
nor the decree passed on it in suit No. 962 of 1869, The defendant succeeded in,
hig suit, and obtained possession of the whole property. The plaintiff then-
‘sued, as the disciple of Sanganabasaya, to recover from the defendant the portion
of the property of 8, which fell to the share of Banganahasaya according to the
compromise on which the decree in suit No. 962 of 1869 was made.

Held by West, J., that the suit was barred. First, because the plalntlﬁ had ‘
been judicially pronounced not to be the disciple of Sanganabasaya in his suib:
against the nazir to which the defendant was a party as the true successor or-
prima facie successor represented by the nazir in that suit. It was not open to’
those who had as heirs sued the official representative of an estate, and failed, to’
sue the owner, When_&scertamed, a second time on the same right. Secondly,
"because the phmtlﬁ in his suit against the nazir, was bound to brmg forward
every ground on which he could claim the property; and if the compromise effect-,
-ed by Sanganabasaya was such a ground, that compromise and the decree found-
ed on it ought to have been brought forward to sustain the claim, as it would-
have shut out a ground of defence consisting of the defendant’s superior right.:
As the plaintiff omitted to do so, the more recent decree, which pronounced him;
nof entitled to any part of the property of 8., superseded theearlier one, which in-
effectually awarded Sanganabasaya a moiety of that property as agamst the person
nol in possession; and [238] while that decree was unreversed, another decree
could not be made awarding to the eame plaintiff one-half of the same property
in the same right as against the defendant whem  the pazir represented in the

earlier suit, )

Held by PINHEY-, J., that tbe pmperty claimed in the pregsent suit had been
specifically awarded to Sanganabasaya by the decree of the 23rd March 1870, and
if that decree were not time-barred, Sanganabasaya or hig legal. representative

""could obtain possession by taking out execution proéeedings in that decree. - The
. present suit, therefore, was barred alike by s. 2 of the Civil Procedure Code (Ach
VIII) of 1859, and &, 11 of Act XXTII of 1861, and the fact that execution of
the decree in snit No. 962 of 1869 was time-barred, did not confer on Sangana-
basaya, or any legal heir of his, a new nght to sue for tkis estate of 8., or any parf.

‘ofit. -

IR, 25 B. 115.] - : L ;<  .‘ o

[ J

THIS was an appeal from the decision of G. Druits, Acbmﬂ Assistanb

~ Judge at Poona, in suit No. 7 of 1876.

The plaintiff Shiyalingaya brought this suit to recover possessxon of
cerbain moveable and immoveable property from the defendant Nagalinga-
va, according to an agreement made between the plaintiff's guru Sangana-
basaya and the defendant. - A Lingayat priest-by name Shidramaya died
on the 30th June 1855, leaving certain moveable and immoveable property.
A dispute arising about the right of succession -to it,” the District ‘Judge

placed: it under the management of the  pazir, under Reg. VIIT of

1827,5.9. In 1869 one Sanganabasaya, representing himself as the dig-
ciple of the said Shidramaya, deceased, and as such entitled to the whole
of the property.left by him (Shldramaya) ‘brought a.suit (No 962.0f 1869)
against the defenda.nt to esta.bhsh his right to the property in question, and
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-0 recover possesswn ‘of it by remaving: the obetrucmon caused bv the defend-
- ~ant.This suit was compromised : by an agreement; uron;:, whigh the. Court

; passed 3 decree on the 23rd ‘Maich 1870, awarding the, property. of Shid-
ramaya in cortain shares to the- pla.mbxff and defendag:b ‘Whan Sanga.na-
" basaya: and defenda,nu a.pphed for possessmn of ths property in execution
of this decree, the nazir, who had it -in Kis chargé resisted themw, . The
executlon proeeedmgs dropped in’ consequence of the death of Sa.ngana,-
~ ‘basaya. ' “The plaintiff thereupon (as the disciple: of Sanganabasaya, de-
- ceased) and the defendant separately sued the nazir, each. claiming the

'~ whole of the property left by Shidramaya.  The' piamtuff’s it (No, 1172
‘of 1871) was disniissed on the'18th Augusb 1873, on the -ground [249]

“that he failed o ‘prove himself the disciple of Sanganabasaya ‘In” thak
suit the plaintiff did not produce either the compromise ‘made betweeq

Sanganabasaya and fhe defendant’ or the decrse passed on it in suit -

“No. 962 of 1869. The defendaunt succeeded in his suit (No. 70 of 1873y,
and obtained a 'dectee in his favour on the 27th August 1874. The whole
property of Bhidramaya was, accordingly, made over to the defenda.nt on
the 11th February 1875. The plaintiff now sued as the disciple'¢of the
-gaid Sanganabasaya, deceased, t0 recover from the defendant the portion
-of the property of Shldrama.ya. which fell to. the shere of Sanganabasaya
‘aecording- to the compromise on which the decree in suit No,, 962 ,of 1869
.was made on the 23rd March 1870. -

“" The defenda,nt pleaded that the elaim was, barred by llmltatxon a.nd
‘by previots litigation under s. 2 of the Civil Procedure dode (Ach VIII)
of 1859, and tha Sanga,na.ba,saya. wag not the plamtuff’s gurn.

- 5. The Alsistant: Judge held that the  suit’ was pot batred’ exther by

~ limitation or by the previous suif, undér 5.2 of Aot VITF ofS 1859. ' He,
‘however; réjected it on' the ground that the' pla,mtxff did not'prove’ hlmself
“fo be tha disciple of Sanga.naba.saya. as alleged in the plaint.

U The'plaintiff produced in  the Court below an agreemerit (B No. 16}

‘parporting ‘to have been' executed between himself "and’ the deféndant
‘on’ the 16th -January 1878. It provided: for the division of the property”of
*Bhidramsaya bétween the plaintiff and defenidant,; whatever might be ‘the
tresulb of thelsuits brought by each’ of them’ separately against the Hazit.

The Assistant J udge re]ected it as madmws:ble in ev:dence from Wunh of

reglshratlon w e
3 The plaintiff: a,ppealed to the Hlﬂh Court e “

ce The defendant objected, ini appea.l to-the decision of the lower Courf. :
unders 348-of Aot VIII of 1859; on the ground, among othere, that: the -

: Assistant Judge was wrong in not holdmg the plamtxﬁf'e sulb barred under
4, % of that Act. :
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% The prineipal questlon a.rgued in the ngh Courb was’ whebhel' or nob :

-the ‘suit was:barred by the’ previous smts bet.ween the na.z1r and the
partles to thepresent suit: .

oo [250] Framji Kmkhusru,‘ for the anpellaeb —-—'l‘he pla.mtxﬁ"s sulb'

“against the nazir (No. 1172 of 1871) does not bar his present: suit, ‘ag the

+defandant was no: pa.rty toit.. Besides, the deeres in'that suit' was only
A declaraboxy decree as the properl:y of Shidramaya was bhen not; m hhe .

$possessxon of tha:defendant but! in'that of the nazir!
. Manekshak Jehangzrshah for the respondent —»—The pla.mmff’s presenb
smt is res‘gudzcam by reason of his' previcus suib against: the" na#ir. " The
 defondant must.be: supposed to.bhs a parhy to thab ‘suit, mesmuelr as‘he

: wwfa,s ‘représented:in’ /it by ~the nazir.. ' The nazir acted 4§ a titsted for

‘ .whlchever pa,rﬁy mlghb prove hiy:claim to the ptoperby ‘of thd‘rameyw
' o 63
: BII—.-*S5 e :
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JUDGMENTb : .
The followmg are the Juagments of the Court'=—

WEST J.—The alleged guri of the present plaintiff sued the defend-
‘ant Nagelmgaya. in 1869 to establish his' right to properﬁy of ‘which one
Shldta,ma.ya. had died possessed, and “which was then in the custody of
‘the nagzir. Thet guit was compromised, and a decres, smbodying the terms
“of the compromlse, dlrected that eaeh parby should have 8 pa.r!; of the
“estate. R

When the plaintif’s alleged .QUri, Sanganabasaya,, sought to execube
the decree, he was rosisted by the nazir, who. had not been a party-fo
tne suit, and as Sangana.basaya died, that proceeding dropped. After
‘some time the’ presenb plaintiff, asserting his right as heir to the deceased
Shidramaya through Sanganabasaya, sued the nazir for the whole of the
pmperty comprised in thdramayas estate. In that suit he failed, i
hevmg been found that hls a.dontlon as-.disciple by Sangana.basasa was
nof; Jproved. '

{

- + ' Ina subsequenﬁ suib, broughb by the defenda,nt Na.galmga.ya. against

tha nazir, possession was a.warded to ‘him, and he now holds the progperty.

» The plaintiff . Shivalingaya now sues as joint heir of Shidramaya
_ 6 recover-from Naga,lmgaya 4 moiety -of the estate, and he' relies on the

compromlse embodied in the decree, dated 23rd March 1870, on the
'suit of- 1869 bahween the defendanb and Sanganabasaya. [251] = Of this,
*héivever, he is ptevented from tekmg the advantage, for two reasons '

The first is, that he' has been : Judlclelly pronounced not to be the
dlsclple of Sanganabasaya A;It is contended that the present defendant .-
‘wag,nob a party to the suit ‘against the nazir in which this adjudication .
took place bub nhe truth is, that'he was a party, bemg, as the true succes-

(80T, OF. Prima ‘facie successor, represented in that suit by the nazir. It is .

nob open o those who have as heirs sued the official representative of an
estate a.nd failed, to sue the owner, when ascertained, a second time.on
’i;he Same: nghh Tnough the - defenda.nt’s right was undetermined, ‘b
xsnbs1stea dunng bhe previous suits, and was effectively represented at the
.cost.and risk-of his estate. .. . ‘
' The second reason lS, thab when Sblvahnga sued the nazn- for tshe :
property, he was bound to bnng forward . every ground on which ha could
claim . it If the compromlse .effected- by Sanganabasaya was such a
.ground, that compromise, and the decree founded on ik ought to have
. been brought forward to sustain the claim. It is said that the nazir would
have refused recognition to a compromise in a suit to which he wag nob
. » parby ;.bub as he represented. the true successor, and the true successor

- was. Nagalinga, he répresented Nagalinga, and supposing-the prior com-

promise and decres to have been binding, he would have been. bound
by it as: N egalingafs repregentative.. It would bave shut out 8 ground of
defence consisting inN agalinga 8 superior right. ‘If, thérefore, the present
plamtlff in suing the nazir. did.'nof intend to forego the advantages of the
pnor compromise and .decres, he was bound to bring them forward,
seeing that he had to.establish. his .right against any possible claim
~of another successor. which. the nazir might sef up. = As the'master stands
JIOW, | the more; recent decree, which pronounces. thvalmgaya nof entitled
to any: pa,rt of Shldera.mYa s, property; has superseded the earlier one, which
metfectua.lly awa.rdad Sanga.nabasa.ya. & moiety of that property as against
a person.. .noliin. possession ;: a.ndf whﬂe thaﬁ decrea : stands unreversed.

Sk \674
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another decree cannot be made, awarding o the same Shivalingaya one-
" half of the same property {252] in the same right as agamst Naga,lmgava,
:whom the nazir in the earlier suit represented

‘An agreement was adduced and rejected in the Oourb below, by whlch ‘

1h"enpears that the parties to this suit agreed to divide the estate, which-

aver of them .might succesd in obba.\mng posgession of it from the nazir.:

If this agreement was made and is valid, the plain$iff may or may not
be able to proceed upon it agmnst the defendant ; but it eannot aid him
in the present suif, whichis clearly barred as brought upon a cause of

_.action already ad]udlcated on. We must, therefore, eonﬁrm the dectee '

" of the Disfriet Court with costs.
. PINHEY, J.—I am of ‘opinion that .this smt is barred bys. 2 of bhe
Civil Procedure Code (Act VIII) of 1859, -on two grounds :

One Shldrama.ya, a Lingayat priest, died in.1855, leaving m‘opertsv..
part of which is the subject of this suit.-. The right of succession to

the property of Shidramaya being disputed, it appears that the Dronerty

was by the District Judge placed under the management of the nazir at

Sholapur, under the provision of s. 9 of Regulation VIII of 1827.
TIn 1869, Sanganabasaya, rapresenting himself as the adopted dlsexple
of Shidramaya, a,nd as such, entitled to the whole of Shidramaya’s pro-.

perty, brought a suit against the present defendant, Nagalingaya, to
establish his right to the whole property .of Shidramaya, and to recover:

possession of -it, and o remove the obstruction raised by the defendant
Nagalingaya to his getting possession of the property. This suit was
compromised by an agreement, upon which the Court passed a decree on
the 23rd March 1870, awarding the whole of the propsrty of Shldra.mwa
in specific shares to plaintiff ‘and defendant (Bx. No. 6),

Upon the then pla.mtlff Sa.nga.nebasaya. and the present, defendan$

endeavouring to obtain pdssession of Shldramaya s property in execution

of this decree, they wers resisted by the nazir, who had been put in posses-

sion of the properby by the District Judge. Whether the nazif was or

was not justified in resxstmg the exacution of this decree need not be and

. cannob ‘be determined in'the present suit. = Being resisted in ' the execu-
“tion of this decres [253] by the nazir and Sanganabasava—the first .
_plaintiff having died—the present plaintiff Shivalingaya (as adopted disciple

of Sangana.ba.seya) and the defendant both sued the nazir separafely for
possession of the properby of Shidramaya. The result of thess two suits
wag, that the present plaintiff's claim to the property was rejscted on the
ground that he was not proved to be the adopted diseiple of Sanganaba-
saya, and that the defendant’s claim was sueccessful, and the whole
: properby of Shidramaya was handed over to him.,

- Now the present plaintiff Shivalingaya sues as the dlsclple of Sanga.- '

_‘nabasaya, deceased, to recover from Nagalingaya'possession of the portion
‘of Shidtamaya’s property which was allotted to Sanganabasaya by the

compromise according to the terms of which the decrea dated 23rd March

1870 was pa.ssed Baot the objection to the present cla.xm, under s. 2
- of Act VIIT of 1859, appears to me to be twofold. First, the  right

of Shivlingaya to sue for fhe estate of Shldrameya, or anv portion-
thereof, as the adopbed digciple of Sanganabasaya "has been defer- -
mined by the decree in fshe guit brought by him against the nazir, when -

the nazir was in possession of the estate and represented the then unknown,
or, at all events, ‘undetermined owner. 'And, secondly, - if this difficulty
wore gob-over, and it were possible to rega.rd Shivlingaya as the legal
‘representative of Sanganabasaya, I am of opinion that still the' present
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plamtlﬁ could not succeed in. this suit.. The" property, of which possessmn
is sought in this suib, was specifically: awarded . to Sanganabasaya as
against the defendant by the decree of the Court dated 23rd March 1870;

and, if that decree were not time-barred, Sangansbasaya or - his lega.l
representative could now obtain possession. of the property claimed in this
suit by taking out execubion proceedings on that decree.. Therefore, I
hold that the present suit is barred alike by s. 2 of Aect VIII of 1859 and
8. 11 of Aet XXIII of 1861, and thab the fact of execution of the decree
passed in 1870 being time-barred, does not confer on Sanganabasaya, or on

any legal heir of his, any new right to sue for the esta.te of thdtamava,

or any part thereof,

It was argued that the decree of 23rd March- 1870 must be [25%]
rogarded ag a mere dec!ara.tory decree, because the egtate of: Shldramaya at
the date of the decree, was in the possession of the nazir, and not in the
possession .of the defendant ; but I do not agree to this. The suit was nob
merely for a declaration of right, bat aiso to ohtain possession of the estate
of Shldramaya, and to remove defendani's obstruction: to- Sanganabasaya
takmg possessxon of it from the nazir; and the decree passed was one for
possession of the estate of Shidramaya, which the nazir may or ‘may not
have been justified in resisting, and which might now be executed if it
were not txme-barred Tbe decree of bhe lower Oourt w1ll be a.ﬂ‘ilmed w1bh

costa. - '
’ ’Decr'e;e a ﬂ‘irmed with cost_s. :

" §B. 288,
or CAPPELLATE: GIVIL

Before Szr Michael Roberts Wesiropp, Kz » thf Justzce, and
‘ M'r. Justwe ‘Kemball. o

GofAL HANMAM GUMASTE (Original Plaiﬁizﬁ) dppelldht v,
‘BAKHARAM GOVIND AND OTHERS {Qriginal Defendants),
- Respondents - [28rd Juue, 1879.] :

Bombay ActIII of 1874, ss. 10 25 and 56—Representatwe vatandar—owal Court—Jun,s-
.. diction—Res judieata. - - :

*A decree of the Distriet’ Court at Sholapur made 1n 1863, declared the plaint-
. 1ﬂ to be a hereditary deputy vatandar of-a certain ! deshpande vatan vested in
. .the defendants as hereditary vatandars, and, as such deputy, entitled to receive a
“certain sum annually out of the income of the vatan. The plaintiff received
moneys from time to time under his decree. He was not, however, subsequently
to the decree, registered and treated as *‘a. representative vafandar » under
- Bombay; “Act TIT of 1874, 8. 56. In 1875 plaintiff made a darkhast for the
attachment of a certain amount belonging to the vatan: for arrears due.to him
‘under his decree. .The money.was accordingly .attachéed. Subsequently, the
' Collector issued a certificate to the Bubordinate Judge, who had attached it, for
“tbe. removal of the attachment, under Bombay Act III'of 1874, s, 10,  The
~8ubordinate ‘Judge accordingly ordered it to. be. removed, and his order was
-affirmed by the Assistant Judge in appeal. The pla.mhff t‘.lereupon specmlly.
appealed to the High Court.
Held that the lower Courts ‘had tio optlon, but ;to raxse the atta.chmant on
recexvmg the Oollector s nertlﬁea.lie.
- Held, also, that ‘as the plaintif’ havmg accozdmg b0 law as 11: stood in 1863
succeeded in then establishing his right to be‘a ' hersditary deputy deshpande; he
Was [255] éntitled to the benefit of 8. -56.of Bombay 'Act LI of 1874 Hxs status

ke stcella.neous Specml Appea.l, No. 7 o£ 1876
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