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[222] v. Gangabai (1), Mahantapa v. Nzlgangawa (2) Kesserbmv Valab
Raojs(3).

Turning, then, to the decisions of this Courb the following cases cited-:

by West and Buhler (2nd ed.), p. 196, and bearing directly on the ques-
tion of the daughter-in-law’s place in- the order of succession, appear to.
have been decided precisely on the same principles. - First, where the con-
test' was between a daughter-in-law and a brother’s son, the latter was
given precedence—see Vithal Raghunath v. Haribai (4). - The next case
was a dispute with a_separated brother, and there the brother was preferred
~see Venkapa v. Holyava (5). And in the last, Bai Jetha v. Haribhai(6),

a claim was advanced by separated cousius, when the daughter-in-law
was held to have a better title to inberit. - Had the paternal.grandmother.

been substituted in each case for the- daughter-in-law, the same  results.

would, we may assume, have followed.

We confirm the decrees of the Courts below, w1th cosﬁs on appella.nt '

Decree affirmed.

4 B, 222=5 Ind. Jur. 86, o

APPELLATE CIVIL. :
Before Mr. Justice M. Melvill and Mr. Justice Eemball,
'KARIMBHAI (Original Plaintiff), Appellant v. THE CONSERVATOR

.oF FORESTS, N. D. (Original Defendant), Respondent.™
*  [292nd September, 1879.]j -

Partnersh@p property attached in execution of a decree againsi one partner o’nly-—F orm

of & sust regaraing such attached property—szl oncedure Code (VI]I of 1859),.

s, 246—Amendmem of plaini,

" Property belonging to a partnership cannot be selzed in execution of a decres

-against one partuer-only. - Accordingly, where a suit -was btoughﬁ againet one:

partner only, and the decree made him alone liable.

[223] Held, that: only his property could be attached in execuhon of that
‘decree.

The proper course for a, partner seeking to remove an attachment on part-
nership property in execution of a decree against one partner only, is to sue for
a dissolution of the partnership.and an account, with a view to ascertain the

amount due to the naraner, in execution agamst whom the partnetshxp property,‘

is attached.

Where a pattnet sued to establish hiz exclusive title to the pattnershlp pro-
perty attached and seized in execution of a decree against another partner, the
High Court, on appeal, allowed the plaintiff to amend bis plaint by converting
that suit into one for a dissolution of partnership and an account, and remand-
ed the case, with a direction to the lower Court to make the other pa.rtners
parties to it and to take an account.

[F., 15 M.C.C.R. 112 {114) ; R., U.B.R. 1897—1901, 431 ; D 13 M. 447.]

- THIS wag an appeal from the decision of R F. Mactler, District J udge

of Sata.ra, in ongmal suit No. 1 of 1878.

‘ ’ RN Regular Appeal No, 12 of. 1879..
(1) 3 B 369. . - 12), Tbid, 368 note. .
_ (8) Supra, 4'B. 188 and see also the cases reported supra, pp. 210 a.nd 214.
(4; 8. A, No. 41 of 1871, decided on 12th June 1871, Printed Judgments ior 1871,
(5} 8. A, No, 60 of 1873, Printed Judgments for 1873, No, 10. .
(6} 8.'A. No. 804 of:1871.. Printed Judgments for 1872, No. 88, .= .. s.u
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- Keshav Gopau v. Rayapw (2) the H'gh Oourt held ]

'! Bom'*ﬂzi . INDIAN DECISIONS, NEW)SERIES . . - [Yol‘ ,

* The plaintiff filed his smb on tbe 16th ‘July 1878 in: the Dlstrmt
Courb of Satara, and prayed for a declaration that he was the solemnd

"exclusive owner of certain wood whish had been attached on the 21st

April 1877 in execubion of a decree which the Conservator. of Forests,:
N.D.. had obtained against-one Esab Ali on the 8th February 1877. The.
plaintiff had previously applied, under s. 246 of the Civil Procedure Caode.
(Act No. VIII) of 1859, for the removal of the attachment; but his.
application wasg rejected. . Hbe, therefore, brought the present ‘suit to have
his ownership declared, and to obtain a ca.ncella,blon of the order made
by.the Court under s. 246.

- The defendant answered t:,bat the wood in drspuhe dld not belong to
the plaintiff, but to his {the defendant’ ) judgment- debtor Esa.b All, and

* that it was in his possession when attached and seized.

The District Judge laid down one issue, viz , whether the plaintlﬁ", and
not Bsab Ali, was the sole owner of the wood in dispute.  He took evi- -
dence-on -this:issue; and found that the plaintiff, together with Esab Al -

“and three other persons, had formed a partneship for the puypose of deal-

ing in wood ; that the partnership business was carried on with funds
wholly supphed by the plaintiff ; that the other persons were working
partners only, contributing their labour, but no capital ; that out of the
profits of the partnership business the plaintiff-was first to receive interest
on his money at the rate of 12 per cen’. per annum, : and the surplus was
then [224] to be equally divided among the five partners ; that-the wood
in dispute was the joint-property of the partnership and not the plainfiff’s”
exclusive property. ~He, accordingly, on the 5th April 1879 dismigsed ‘the
plaintiff's suit, on-the ground tbat he faﬂed to prove his excluswa owner-
shlp. as alleged in the plaint.

a5 *On the 4th July 187 9 the pl&mtlﬂ' nreferred an appeel to nhe ngh
Court.

Manekshah Jehangirshah, for tbe appella,nb —The District J udge was
wrong in holding that property belooging to a partnership could be -
attached in execution of & money decree against one.of its wembers only.:
Ha found that the property. in dispute did not belong to Esab_Ali alone,
but that it was the joint-property of the partnership. He, therefore, oughb
to -have removed - the -attachment. It is found that  the ~ partnership
business  was carried on with funds wholly and solely supplied by “the
plaintiff, He i, therefore, entitled to the custody and management of the
partnership property.. ‘It was attached and taken out of the possession
of the firm.. The decree obtained by the Conservator of Forests  was on
aleclaim for damages against Esab Ali alone.. If the plammff had been
made’a party tothat suit, he might bave shown that he was not liable.
He’ had” no. opporhumhy of doing this, and the properby is to be sold now
ag if “he - ‘were a defendant The rule is to be found in Lindley on Part- -
nership. . He says: ' The judgment: credltor of a parfner has always been
ab hberhy to execute his judgment, not only against the debtor’s separate
property, but:alsa against the properby of.any ﬁrrq in-whigh- the debtor
may be'a partner, But the creditor, intruth, gets only ‘what 'helongs  te
his-debtor;-although-it must-be-confessed thab execptions of the nature in
question put the debtot’s- -partoers to no small in mnvemence” (1). In
S an 1mnroper way

T

(1) Lmdley on Partnersblp. pp 687, 692, (4th ed.).. See also Story onEq Jur. Vol,
1, p. 6Y3; para, 677.{10th eds). . . . L1 A2) 1208y H.O.R 165: SRS
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of executing a decree obtained personally against one of the several part- 1879
pers of a firm to seize part of the partnership property and to distribute B8ue. 92,:
the = sale-proceeds between the executing creditor and the partners of ¢ —— .
. the firm.. In Sitaram v. Atmaram Baji [225] (S. A. No. 453 of 1874) (1) APPEL-
- thé High' Court decided that the judgment-creditor of one partner LATE
oniy could not seize a debt-due to the partnership, and that all that the (Orviz,
judgment-creditor - could seize. was the right, title and interest of his  ——
judement-debtor in the partnership, which could not be ascertained until % B.222="-
an- account was taken of all its dealings and transactions apd until all its 5 Ind. Jur,’
“debts and liabilities were discharged. In "Haribhai Motiram v. -Ardesir 86.
Ukadji (R. A. No. 5 of 1875) (2) the High Court ruled that a sale of joint-
~ partnership property in execution of a decree against:one. partner, does
not transfer any part of the joint-property to the:purchaser so as to entitle
him exclusively to take it or witbhold it from the other partners.” If the
plaintiff has by mistake brought his suif in a wrong form, it is not too late
to dllow bim to amend it and to treat it as a suit for a.dissolution of:
partnership and settlement of accounts. The plaintiff isentitled to' such
indulgence, as it was his money -with which the partnership business was
carried on. The learned pleader aiso referred to Kallyan Bhazv Motiram
Jamnadas (3).
Nanabhait Haridas (Government Pleader) for bhe resnondent: —The
plaintiff’s claim was rightly dismissed, because he failed to prove his
exclusive right to the properby in dispute as alleged by him in the plaint,
He must succeed or fail according as he - proves or fails to prove the title
geb up in the plainé. - It is now too tate for him to shift his ground of
action. His suit is not for the winding up of the partnership, but to
establish his exelusive right to the property in suit. He  cannot now
abandon the ground on which he has based his claim, and ask-in the
present suif for a dissolution of partnersip and settlement of the pa.rtnership
. account. He may bring a fresh suit for that purpose, if he is so a.dvxsed
The following is the judgment of the Court :— :
M. MELVILL, J.—The decree, in' execution of . which the property
in dispute was attached, was against Esab Ali only. It may be that, as the:
District Judge says, Esa.hAh s partners, including the plaintiff, mlghb also
have been made liable for the claim against [226] Esab Ali; but, in point
of fact, they were not so made liable. Thé suit by the Conservator
.of Forests was against Esab Ali only, and the decree made Hsab Ali.
alone liable ; and -only Hsab Ali's: property could . be attached in
“execution of that decree.. What has been done, is to.attach partner-
ship property in execution of the decree against one partner only. . The-
execution appears to have been made by actual seizure, and by taking:
the property out of the possession of the plaintiff, This was an erroneous:
procedure ; for the officer attaching partnership property in ezecution of
- a judgmen’ recovered against one of the -partners only, has no business to-
take such property out of the possession of the solvent partners. Bui
the plaintiff having failed in his application under s. 246 of Aet - VIII of
1859, is now put to bis suit; and what we have to consider is, whether
his present suit iz properly brought, and, if not, whether he should now-
- be allowed to alter the form of it. 'We agree with the District Judge that,
as the attached property is partnership property, the plaintiff cannot
succeed in his present suit, in which he seeks to establish his exclusive:
(1) Printed Judgments for 1875, p. 177 ; see infra, Note (1).

(2) Printed Judgments for 1876 p. 125; see m]m, Note (2)
(3) IOBHGR 378.’
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title to the whole of that property. ' His proper course was to sue fora

dissolution of partnership, and an account, with a view to ascertain the:
amount due to Esab Ali in respect of his share. Having regard to all the
circumstances of the case, to the fact that the attachment ought not to
have been made by depriving the pla,mtlﬁ' of the possession of the wood,

and to the difficulty of  obtaining, in the Mofugsil, proper logal advmev

. regarding a question which has been the subject of much doubt and dis-

cussion in the Courts.of England and America (we mean the question of
the proper mode of procedure in executing judgments obtained against a
single partner by attachment of the partnership property), we think that'
wa should allow the plaintiff to amend his plaini by converting the present
suit into a suit for an account. . 'We think that, by permitting this amend-
ment, we shall not be converting the suit into ons of - an inconsistent
character. The District Judge has found (and probably rightly), that the.
plaintiff supplied the whole capital of the partnership, and if, as the
plaintiff alleges, (and as is also probable), there have been no profits, the -
result of the account will be to show that the whole of the wood, or the
proceeds of itis sale, really belong to the plaintiff, and that he was,
[227] therefore, not altogether incorrect in describing himself as the
owner of the whole of the wood. We, a,ccordmgly. reverse the decree of
the Distriet Court, and remand the case, in order that the plaintiff may
amend his plaint, and convert his suit into an application to wind up the
business of the partnership, to provide for the payment of its debts, and
to distribute the surplusaccording to the shares of the partners respect-
ively. Esab Ali must be made a defendant, and the other partners, unless
they join as co-plaintiffs, must - also be made defendants. - The attached
property must remain in the hands of the nazir, pending the settlement of -

-the suib ; bub it may be sold, and the proeeeds held in deposit, if all fhe

parties make an application to that effect, or if the nazir is of opinion that
the wood is likely seriously to deteriorate, if it is not sold at once. The
amount which may be found to be due to Esab Ali should be paid to the
Conservator of Horests, if not in excess of the amount due. under the decree ;

any surplus being paid to Esab . Ali himself. ‘
-The plaintiff must bear all costs which have been mcurred by bot;h

Decree reversed and case remanded.

-& B, 227 N.=5 Ind. Jur, 88 N=Ulii'ep. P.J.B.H.C. (1873-1875) 474,

" Nole (1).—1Xn the case of Sitaram v. dimaram Baji (8. A, 453 of 1874) above refer-
ted to, the plaintiff Sitaram sued the defendants Atmaram and Vinayak and others for
a dissolution of partnership and for an account, He alleged that a partnership had been
"formed between himself and the defendant Vinayak on the 22nd November 1872 ; that
the partnership had been contracted with the G. I. P, Railway Company to do cerhain
work; that the contract had been taken in the name of Vinayak alone, but that the deed
-of partnership provided that the plaintiff was to carry on the work with his own funds
and pay himself with interest with the money which ke was to receive from the Railway
Company under a power of attorney, from Vinayak ; that, accordingly, he carried on
the work and received payments; that Vinayak suhsequently cancselled the power and
collusively suffered a decres to be passed against him in favour of the defendant Atma-
ram, who, in execution of it, attached Rs. 466 0-6 due by thbe Railway Company to
the partnership; that he had applied for the removal of the attachmens, but his appli-
-cation was rejected. He, therefore, sued for a dissolution of partnership and account. .

_-The defendants admitted the partnership, but angwered that the money attached.
belonged exclusively to Vinayak, and that, therefore, the attachment was good. .

The Subordinate Judge awarded the pla.mbxff’s claim, :

.[228] The District Judge, in appeal, reversed the decree of the first Coutt holdmg
that ag the contract with the Railway CQompany was taken by: Vinayak' alone, the

658



1] KARIMBHAI v. CONSERVATOR OF FORESTS % Bom. 229

" money at the time of attachment belonged to him exclusively, the plaintiff being only
his (Vinayak’s) agent under a power of attorney which, however, had been revoked by
Vinayak before the date of the attachment. . He, accordingly, dismissed the plaintiff’s
-suit, notwithstanding that he assumed the partnership between him and Vinayak to
-oxist. . : ! :

The plaintiff thereon preferred s special appeal to'the -High Court, The appeal
wwascheard by Westropp, 0.J., and De H. Larpent, J., on the 15th July 1875.

JUDGMENT. .

 WESTROPP, O. J.—Tt is stated in tha judgment of the District Judge that th
defendant Vinayak took a contract from the G. I. P. Railway Company, and that the
plaintiff Sitaram subsequently became his partner in that contract.

Whether the Railway Company knew of that partnership or not, is, for the purposss
of the present suit, immaterial. It is, therefore, of no importance in the present suit
swhether or not they deemed him to be merely an agent of the defendant Vinayak. As
& matter of fact, he and the plaintiff were admittedly partners. This was so whether
or not there was a revocation of the power of attorney. It is not pretended that the
defendant Atmaram, the execution-creditor, was a creditor of the plaintiff, = His decreo
was against the defendant Vivayak alone. I, therefore, could not be executed against
any particular asset of the partnership., Putiing the debt due by tbe Railway:
Company in the point of view most favourable to the defendans Vinayak, it was.
money due to the partnership. It certainly was not money due to Vinayak alone, If
Vinayak had not power ags against the plaintiff to revoke the pawer of attorney, it is
possible that, as between the plaintiff and Vinayak, it may bave been payable to the
plaintiff only. Whether that was so or not, we do not now determine. Issuming, with.
out deciding, that the debt was due by the Company to the partnership consisting of.
the plaintift and the defendant Vinayak, the defendant Atmaram, the execution creditor
-of Vinayak only, could not seize that debt. All that he could seize was the right, title
and interest of Vinayak in the partnership, which could not he ascertained until an
account was taken ofall the partnership dealings and transacfions, and until all of its
debts and liabilities were discharged. The seizure of this particular debt due by the
Railway Company was, therefors, whether it be regarded as payable exclusively to the
Pplaintiff or as payable to the partnership, alike unsustainable. The decree of the Dis-
trict Judge is reversed, and the defendaut Atmaram, if he has received the amount of
the railway debt, or any part thereof, mus$ bring the full amount which he hasso receiv-
«d into Court, and whether he has received the sum or not, he must pay to the plaintiff
his costs of the snit and of both appeals. ; -

. The Distriet Judge should determine as between the plaintiff and the defendant
Vinayak, whether the plaintiff is at present entitled, according to the arrangements be-
tween them, to receive the railway debt exclusively or not. It would appear that if the cir-
cumstances were such as not to warrant the rovoeation of the power of attorney,the plaint-
ifi would be at present ensitled to réceive the amount of that debt, but would be bound
to account forit in accordance with the terms of the contract of partnership, Should
§229] the District Judge come to the conclusion that the revocation of the power of
attorney was not - rendered justifiable, by any default on the part of the plaintiff, the
District Judge should make a declaration of the plaintiff’s rights and liability as above
imentioned, and should direct the money, if brought into Court, to be paid over to the
plaintiff. = Should the District Judge be of opinion that the revocation was justifiable,
he should direct the money to be paid over to the patnership consisting of the plaintiff-
and the defendant Vinayak., Under any circumstances the latter should bear his own
costs of the suit. The defendant Atmaram, if he seeks execution against the share of
“Vinayak in the partnership a6 large, must do so by such other proceedings outside this.
8uit as he may be advised to adopt. [This case is also followed in 4 B. 222 (225).]

% B, 229 N.=5 Ind. Jur. 82 N=Uarep. P.J, B,H.C. {1876-77) 11%.

“Note (2).~In the case of Haribkai and another v. Ardesir Ukadji (R« A. No. 5 of’
1875) above referred to, the plaintiffs sued for the sale of a ginning factory at Broach.
and payment to them of half of the sale-proceeds. They alleged that the factory in
question had been established in parfnership by the defendant Ardesir and one Kuber
Bhula’; that Kuber’s share in it had been sold in execution of & decree against him,
* .and' purchased by Wajayram and two others on the 26th August' 1868, who sold the
‘same to the plaintiffs by a deed, dated .the 26th August 1865 ; that they; therefore,
-olaimed to have the factory sold and the sale-proceeds diskributed in equal shares bet-
-aween the defendant Ardesir and themselves, -The -suit wasiinstituted in the Court of
the Subordinate Judge (First Class) at Broach, and valued at Rs. 37,500.
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The defendant (inter alia) answered that the sitit ' was not maintainable until the
paztnershxp between Kuber and himself was wound up and an account taken of the
partnership transactions, and that Kuber owed money to the partnership,

The Subordinate § udge dismissed the plaintiffs’ claim on the ground that the suit
was not brought in the proper form. He held that the plaintiffs could nof claim -any
specific amount till the partnership account was adjusted.

The plaintiffs appealed to the High Court. One of the points urged in appeal was.
that the lower Court ought to have allowed the plaintiffs to amend their pla.mt and to

make it & suit for a dissolution of partnership and aceount.

The appeal was beard on 10th July 1876 by M. Melvill and Kemba.ll JJ.

‘JUDGMENT.

M. MELVILL, J.~—~What ought to have been sold in execution of the decree
against Kuber Bhula, was the right, title and interest of Kuber Bhula in the business:
of the ginning factory. What was actually sold, was Kuber Bhula’s share in certain
buildings and implements belonging to the business, The plaintiffs, as purchasers of
this share, now sue to have these buildings and implements sold, and a balf share of
the proceeds paid over to them. The defendant, who was a co-partner with Kuber-
Bhula in the business, objscts to a decree being ma.de as asked for by the plaintiffs, on-
the ground that Kuber Bhula was indebted to the flem, and that, at all events, bis share
in the buildings and implements cannot be ascertained until an a.ccount has been taken
of the debts due by the business. The objection is undoubtedly well founded. Thesale
of partnership joint-property in execution of a decree against one partner, does-
not transfer any part of the joint-property tc the purchaser so as to entitle him
[280] exclusively to take it or withhold it from the other partner, ‘‘ But it gives him
a right to a bill in equity, calling for an account and settlement of the partnership
concerns, and thus to entitle himself to that interest in the property which, upon the
final adjustment and settlement of the partnership concerns, shall be ascertained to-
belong to the exscution partner, and nothing more”—{8tory on Partnership, s, 262).
The plaintiffs must amend their plaint, and the Subordinate Judge must then ascer-
tain, after taking all the accounts of the business, whether Kuber Bhula would have -
beeun entitled, on the dats of the auction-sale, to any and what interest in the buildings
aud implements sold in exeocution ; and if it be found that Kuber Bhula would bave
been entitled to such an interest, then a decree should be made, snabling the plaintiffs
fo realize the value of such interest. W, accordingly, reverss the Subordinate Judge’s.:
decree, and remand the case, in order that the plaintifis may amend their plaint, and
that the suit may be disposed of in accordance with the view above expressed. The-
pla.ulxtlﬁs must bear the costs of this appeal. [This case is also referred to in 4 B..

22 .

4 B, 230=5 Ind. Juvr, 90.
o APPELLATE CIVIL.
Before Mr. Justice M. Melvill and Mr. Justice Pinhey. .

VINAYAK GOVIND AND NARAYAN, (Original Defendants), -
Appellants-v. BABAJI, (Original Plamtzﬁ‘s) Respondent.*
[Sbh October, 1879.] .

. Promisscry. note payable on demand —Limitation—Act XT V of 1859—A4ct IX of 1871, .

On the 12th December 1864, the plaintiff sold seven bars of gold to the defend-
ants, and deposited with them the value thereof, to run at interest, and pay-
able on dernand.. The defendants entered the amount in their own books, and:
furnished. the plaintiff with a.pass-book, which contained this entry : “The

. account of the amount Weposited by B (th e plaintiff) with V (the defendants) of*
-the city of Poona., The details of it-are as follows : We have debited the amount
tio ourselves, and will return it whenever you demand it, Shake 1786 (A.D. 1864),'"
The defzendants adjusted the acoount in the plaintifi’s pass-book in July 1865 in-
these words : “Balance this day the 1st Jyest vadya, Shake 1787, Rs. 1,159-2-0. -
Interest on this sum will-run from 1st Jyest vadya, Shake 1787, (A. D, 1865).’"
. Thls entry was sugned by the defendants. The plaintiff. drew several times .

’”Beoond Appeal No. 291 of 1879.
660 :
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