ny’ | RHBSBRBAI v, VALAB RAOIT"© W Boin 188

'whxch ‘shib ‘banr dlspose of by 'will after hée deatt * ‘And if it werdesessary
to consider the question, it would, We think, be still léss a ressonable pro-
posifion that a widow of a collateral who had never been seized of the

~ estate could will it away.

~ Wae, therefore, hold that Kenchowa could not have left the property
in suit by ‘will to plaintiff, even if the will be genuine, and, therefore, wé
are of opinion that the decree of the Dlstmcb Court should ba conﬁrmad
with costs. .

Decree confirmed.

4 B. 188.
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Before Sir Michael Roberts Westropp, Kt., Chief Justice, and
« ° 8ir Charles Sargent, Justice.

KEuSSERBAL (Original Plaintiﬁ‘)', Appellant v. VALAB RAOJI
AND OTHERS (Oriyinal Defendunts), Respondents.®
- [16th September, 1879.1

,Hmdu Zaw—lnkentance—-l’*zanty of 8sister and half- szster-—Step-1nother—~Brother s
widow—Paternal uncle’s widow,

“In the Presidency of Bombay the 51ster and half-sister inherit in ypriority to
the step-mother and the pasernal upcle's widow. :
. The law as to the succession of a full-sister in thé Presidency of Bombay does
not rest solely upon either the Mitakshara or the Mayukha, but is built upon
both taken conjointly.
- The case of Vinayak v. Lidkshmibai (1) decided that in the Picsidency of
. Bombay the term ¢ brothers’ occurring in the Mitakshara (ch. ii; see. 14, pl. i},
should be taken to include sisters. As the term  ° brothers’ while including
sisters introduces them after brothers, so the term ‘ half.brothers! must be
regarded as incliding half-sisters and as bringing them in after half-brothers.
The step-mother is not included by thé Mitaksbara within the term ‘ mothet.’
Bat, although a step~mothe‘r cannot in the Presidency of Bombay be introduced as
an heir under the term mether, yet, as the widow of gotraja sapindg of the
propositus, and, therefore. according to the doctrine of the Mitakshura .and the
Mayukha a gotra;a sapinda herself, she cannot be regarded as altogesher excluded
from the succession to & step-son,
Quaere—At what points in the list of heirs the step-mother bf the proposzms,
- the widow of his brothér and the widow of his paternal uncle succeed in the
Presidency of Bombay ?

{NF 370 214=11.C.I.J. 588=1¢ C.W.N, 443=5 Ind. Cas, 135; F., 8 M 107

(F.B.); Appr., 4 B. 210; R., 16 A. 221; 4 B. 219; 19 B. 707; 24 B. 563:
32 B 300-—10 Bom L.R. 889; 33 B. 452-—11 Bom. LR 654 = 3Ind Cas. 750;
36 B. 120=13 Bom.L.R. 863=12 Ind. Cas. 859 ; 36 B. 339 (348) =14 Bom.L,
R. 89=14 Ind. Cas. 438; 47 P.R. 1914=23Ind. Cas. 536.}

THIS was an appeal by the plaintiff against the deeree 6f Atkinson, J.
“The plaintiff was the widow of one ‘Sunderdag Harikarson.” Thé
first four defendants were the executors of the will of one Haasibai, the
widow of Jaitha Harikarson, who was a younger brother of Sunderdas.
The ﬁfbh defendan’n was a lessee oi Hassxba.l :

: * Suit 291 of 1877, :
(1) 1 B.H.C.R. 117 9 M.IA. 516.
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The followmg ‘table shows the relationship of the- persons alleged:tg

be interested . in the - properhy whtch -was. the subject-[189]matter of the -
suib :— :

Ha.nka.rson Narandas

R 1
Bunderdas (d. 1838). Jaltham (1) Ma.mkbax—-——- (2) Hasuhax (a. 1876)
m. ‘
Kesserbai (plaintiff). Vandmvan (d. 1846)
Avalvahu (d. 1846). {
' N
Ratan (d. 1854) Ladkuver
m. (. 1863)
Lakmidas m.
Kalianji.  Laldas
: Dharsi.

Sunderdas and Jaitha were the sons of one.Harikarson Narandas,
and in their life-time had beld, as tenants-in-fee-in-common, a house in
the Fort of Bombay in equal moieties.

Sunderdas died on the 19th Februaty 1838 without issue, buh leav-
ing his widow, the plaintiff, surviving. He devised his moiety of the -
house tc the plainiff for her life, with remainder to his brother Jaitha and .
his beirs, and he directed his executors (his brother Jaitha and one Ladha
Bhaniji) to lay out'a certain sum of money in the purchase of land for hig-
nephew Vandravan (son of Jaitha). In accordance with his direction an
astate, called the Girgaum estate, was subsequently bought. ;

Jaitha died in 1845, and by his will he devised the whole of the Fort
house (subject to the plaintiff’s life-estate in a moieby of it, and subject to
a sum of Rs. 1,500 to be paid to Hasgsibai) to his son Vandravan in fee.

Jaitba was survived by (1) Vandravan, his son by his first wife
{Manikbai), who predeceased Jaitha ; (2) Hassibai, his second wife; (3)

- bis two daughters, Ratan and- Ladkuver, by his wife Hassibai.

In 1846, Vandravan died withon$ issue, leaving his widow Avalvabu,
his half-sisters Ratan and Ladkuver, and his step-mother Hassiba.i, him
surviving.

Ratan died in 1854 and Ladkuver in 1863. Neither of ﬁhem left any
issue, but both were survived by their husbands, Lakmidas Kalianji and

- Laldas Dharsi, who were living at the date of this suit.’

. Avalvahu died shortly  after the death of her husband Vandravan, and
a.fter her death Hassibai entered into possession of [190] Vandravan’s

- estate. -On 22nd Juune 1876 she granted a lease of the Girgaum pro-

perty to the fifth defendant, Inderji Narsi, for two years at a rent of
Rs. 1,250 per annum, the whole of which rent (Rs. 2,500} he pald to Hassi~

. bal in advance. QOn the same day Hassibai made her will, by which she

directed this sum to be expended in the performance of her funeral cere-
monies, and she affected also to dispose of thée house in the Fort (subject
to the plaintiff's life-estate in one moiety of it} and the Gltgaum estate,
Hassibai died a few days aftor making fhe above w1ll ¥42.,. on the 16th
July 1876. . -

In 1877, the plamlnﬁ' Kesserbai broughti ‘this sulh agamsb the execu-
tors of Hasasibai's will and against the lessee, Inderji Narsi. .. She contend:
ed that, in the events that had happened, she was - entitled to the whola
of the above-mentioned two properties.of Vandravan ; that the lease by

. ‘Hagsibai to the defendant Inderji Narsi - was-ultra vires and void ag
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against her {Kesserbai), and that the will of Hagsibai wads inoperative and
void so far as it affected to dispose of those properties: She prayed for a
declaration of her title - to those properties ~on acecount of the rents.and
profits—a declaration thab the lease was void as against the plaintiff, &e.

The defendant Valab Raoji, one of the executors of Hassibal, contend-

- ed that on the death of Avalvahu, the widow of Vandravan, his estate,

including the two properties (the Fort house and the Girgaum estabe)
- mentioned in the plaint, devolved either upon Hassibai as her siridhan
. with full power of disposition .over the same, or upon Ratan and Lad-
kuver, the half-gisters of Vandravan, subject to the right of Hassibai to he
maintained thereout. He also submitted that, assuming the said ‘estate
did not devolve upon . Hassibai, she held the same .during - her lifetima
adversely to-the plaintiff, that the plaintiff’s claim was barred, and tbat
the lease to Inderji Narsi and the will of Haasibai were valid. :
- The other defendants also filed written statements,

The learned Judge. by bis decree, declared that the Iease by Ha.sslbm
to Inderji Narsi was incperative as. agaivst the plaintiff, but gave to
the latter no further. relief, and ordered her'to pay the [191] costs of
her suit. The learned Judgs seemed to be of opinion that the olaintiff
had not made out her title to the lands, bu$ this was not stated in bhe
decree. ' She now appealed against his decree. : T

Latham and Telang apnea,red for the appellant.

Farran, ab the request of the Court, a.rgued the case on behaif of ﬁhe
respondents,

, Latham and Telang, for the apnellanb —The plantltf here is the W1dow
of the uncle of Vandravan, the last male holder of the property. The
question of sucecession arose on the death - of Avalvahu, the widow of
Vandravan. - The estate then devolved either on Hassibai as Vandravan's
step-mother or upon her. daughters Rattan and Ladkuver as his half-
gisters. If it devolved on the latter, then, attheir death, the property

went to their husbands. ~We say Hassibai succeeded, and at her death in’

1876, as her daughters were then dead, the estate devolved on the plaintiff
Kesserbai. Hzeept under the Mayukha, sisters have no place in the line
of succession ;- but the word - ““ sister ”” in the Mayukha means fuli-sister,
and does not include a sister of the half-blood. - If the half-sister
ig not included in the term * sister,” the question is, does she take in her
own right as goiraja sapinda ? - There is no general principle laid down in
the Mayukha on which she may be admitted. The author simply names
her. ' He.says she was born in the gotra, but that reason would bring
-in algo the aunts a.nd grand-aunts ‘and many others. In the Hindu law
books the term “sister” does not include the hali-sister. - The author 'of

the Mayukha says (ch. iv, s. viii, para. 16) that the word.'brother’ means:

‘whole ‘brother,” and his observations on that point would apply to the case
of sister and ‘hali-sister.  Again, the half-brother is by the Mayukba
(ch. iv, s. viii, paras. 19 and 20) postponed to the sister. If we suppose the
half -sister to be included in the word ‘sister,” we would place her before the
half-brother, which is improbable. Counsel referred to 1 West and Buhler
(ed. 1867), pp. 148, 149, 151, 154. There is 2 question as to the estate
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Sep. jlﬁ;
ORIGINAG
Crvix

4 B, 188:

taken by Hassibai. The Court below held tha.t she took only a limited -

‘eshate.
" The cases as to the succession of- the paterna,l uneles w1dow are

given in 1 West and Buhler (ed. 1867), p. 172. 'As to the estate [192] taken.

by Hassibai, if she succeéded at all, we say she d1d not - take a greatet
- 635
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éstate than would bie taken by the Wwidow of ‘tha . propositus himself: Nar<
sappa ‘v. Sakharam (1). If she only took a life-éstate, she had no power to
make 'a ‘will, and the plaintiff Kesserbai succeeds as next-heir.

Farmn for the respondents,—According to the Mitalkshara, asg it has
been interpreted in the Bomba.y Presidency, sisters inhorit, as being includ-
ed in the exprossion ‘‘bhrata” (orethren) used in Mitakshara, ch. ii,s. 4,
pl. i. : Vinayak Anandrav v. Lakshmibai (2). For the same reason, half-
sisters should inberif ag being, included -in the expression ‘asadam’ (by
different-mothers) in Mitakshara, ch. ii, s, 4, pl. '6.. Thus the decision of
the Coeurt belaw is in accordance with the doctrine of the Mitakshara, as

sbated by the Privy Council, to bs not impropérly - interpreted on this
.side of India. . The stap-mother, as such, has no place in theline of heirs
given in-the Mitakshara : Lala Jot: Lal v. Mussamat - Durani Kower (3),
.She can only come inas the widow of the father, and ag being, therefore,

n gotraja. The Vyavahara Mayukha breaks in upon the. mors logical
system of the Mitakshara by giving greater weight to the natural fa.mlly
tles. and it admits the sister as heir to her brobber, because she is a
ghild of the same father (Vya.v Mavukha, ch. iv, see. 8, pl. 19). Tha

same reasoning would admit'the half-sister, whose logical position would

be next after the hali-brother, as the sister comes néxt affer the brother.
The enumeration of heirs given in the Mayukha is not exhaustive :

Lallubhai v. Mankuverbai (4). The hali-sister being thus admissible as
an heir, and her logical place being after the half-brother and before the

gtep-mother that place is assigned to her by the case cited at p. 1540f 1

‘West and Bubler (1sted.), which desision, I submit, this. Courtought '

‘to follow.  The decision in Lallubhai v. Mankuverbai is not inconsistent i
‘with it.. An:entirely different question was there ‘before the Courb.

As to the ‘estate taken by Hassibai, counsel referred to : Vijiarangam
(1931 v. Lakshman(5), Vinayak v. Lakshmibai(2), Mussamat Thakoor

-Deyhee v. Raz Baluk Ram (6), Bhugwandeen Doobey v. Myna Bai (7).

WesTROPP, (.J.—Harikarson. Narandas died, leaving two sons, b

‘Sunderdas and Jaitha. These two sons were separate in estate, but beld,

a8 tenants-in-fee-in-common, a house in the Fort of Bombay in equal
moieties. ‘Sunderdas died on the 19th February 1838, ldaving a widow,
the plaintifi Kesserbai, but no issus. By his will, made on the:5th of the

‘same month, he devised his moiety of the Fort house to the plaintiff for
-her. life, with remainder over to his brother Jaitha and his heirs, and

-directed his executors (his brother Jaitha and Ladba Bhanji) to lay oul
a certain sumof money in the purchase of an esfate in land for his nephew
‘Vandravan-{sonof Jaitha). Ladha Bhanjidying shortly afterwards, Jaitha
-invested a portion of that sum in the purchase of land, called Kurvad uear
“Graumdavi, hereinafter styled the Girgaum estates. - < -

Jditha made a will, dated 4th May 1844, whereby, after recﬂnng the
devise, -in the will of his brother Sunderdas, of the latter’s moiety of the

~Fort hobse to the plaintiff for her life, with remainder over to Jaitha'in fee,
he {Jaitha) devised the:-whole of that house (subject to the plaintiff’s. life-
-estate’in a moiety of it, and farther subject to @ sum of Re.'1,500 to. be
'zpﬁidfto—his, Jé,ibh'a.”s, wecond’ wife Hassibai) to his'son Vandravan-in fee.

Jaitha died in September 1845, and 'was survived by -the following
four persons; viz., (1) Vandravan, his son by his firat wife Mamkbm, who

!«f—;u)GBHORACngEI ' : (2)1B.HGR.117(128and129)
-'{3)-Beng. Full Bench Rul, (1862) 68. . {4 2B, 433, ‘ ‘
“(5)8 B.H, 0. R."0, C.'J. 245, v i) Tbid, 487,

“o{6) 11 M. 1. 40189, - .
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predeceased Jaitha; (2) his second wifa. Hassxba.l i (3) ‘hig da.ughlser Ratan. 1879
by Hagsibai ; (4)-his daughster Ladkuver, also by -Hassibai. .: - . . BEP. 162
Vandravan died on the 2nd July 1846, without issue, but leavinga-  —~
WldOW, Avalvahu, his half-sisters Ratan a.nd Ladkuvar, and his step-- -ORIGINAL,
mother Hassibai, surviving him, S S o OIVID.
Avalvahu died shortly afterwards. g B 188+
-Subsequently. Ratan died, in June 1854, wmhout 1ssue, but survxved < TSR
by her husband Lakmidas Kallan]l who ig still living. '
[194] Ladkuver died in Sepbember 1863 without issue, buh survwed
by her husband Tialdas Dharsi, who is still living.
On the 12th February 1855, letters of administration ad‘collzgewda
bona et-solvenda. debita, were granted by the Supreme Court of  the, estate
of Vandravan to his step-mother Hassibai until Talsidas. Purshotumda.s
should bring in and prove.a certain alleged  will of Vandravan, Thab
alleged will has, by mutual consent of the parties. in this canse, besn
treated as non-existent or invalid, and has never been. brought’ in .ot
proved. The plaintiff Kesserbaiaud Udhowiji Bhanji, the first eousin,
once removed, of Vandravan, had entered a caveat to Hassibai's applica-
tion for the above-mentioned letters of adminigtration; bus their caveat”
was dismissed, and the lebters granted as already stated. Nelbber Hassibal,
nor Kesserbai, nor Udhow)i Bhanji seems o have brought to the notice of
the Court that Vapdravan bad left two ~ half-sisters, who survxved
both him and his widow Avalvahu. -
On the 22nd June 1876, Hassibai, who had been in possession oE
the two above-mentioned properties of Vandravan from the time of the
death of his widow Avalvahu, demised by lease the Girgaum prorersy to
Inderii Narsi for two years, at . Rs. 1,250 per annum ;. the whole of which
- rent (Rs. 2,500; he paid to Hassibal in advance ; and she, by her will,
next to be mentioned, directed those moneys ‘to be applied in the perfor-:
mance of her funeral ceremoniss. . She died on the 16th of July 1876, i.e.,
twenty-four days after the execution of the lease. She made a will, bear-
ing the same dabte as that. of the lease (22nd June 1876), which will; it
was agreed hetween the parties at the trial, should, for the purposss of-
this suit, be regarded. as proved, but without prejudice to any proceedings
which the plaintiff might be advised to take with regard to it at the tes-
tamentary side of this Court. - Of that will she appointed her: brother:
Valab Raoji and three other persons to be the exscutbors, and by it ghe.
aﬁ'ected to dispose of the house in the Fort {subject . to the - plaintiff’s life.
estate .in what had been her deceased hugband Sunderdas’ moiety in i6)
and the Girgaum estate. .
In.1877, Kesserbai instifuted bhe pleaenh suib agamsb the executors
of Hassibai and against the lessee, Inderji Narsi, stating [195] in
her plaint most. of the above-mentioned facts with the .exception thab
Jaitha left two daughters. She neither alluded to them, nor to the fact.
that they left husbands surviving them. Kesserbai submitted hba(‘ in the
events which had happened, she was entitled to the whole of the above-
mentioned properbv of Vandravan, that the leass by Hassibai to. the
- defendant Inderji Narsi was ultra vires, and void as against her (Kesserbal),
and that the will of Hassibai was inoperative and void in so far as it affect—
ed to -dispose of those properties. She prayed for a declaratlon of her
title to those properties, an account of the rents and nroﬁts——a decla.rs.(‘.wn
that the lease.was, void as against the plaintiff, &ec..
. Valab Ra.onlone of:the executors of Hassibai, filed a wrltten sbatemenb
in defence, mentioning such of the above-stated facts as. ralaté -to. the.
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1879 daughters of -Jaitha ' and -their- husba,nds, and submitting that, “.on the
BEP. 16, death of Avalvahu; the:widow of Vandravan, his estate, ‘including the:
—_ properties nentioned - in the 'plaint, devolved either upon Hassibai
ORIGH‘AL as_ her stridhan with full power- of disposition over the same, or-upon -
GIVIL"  Ratan and Ladkuver, the half-sisters of Vandravan, subject to.tha
lB 188, " right of Hassibdli to be ma,mtamed out of the same ;" and he further sab- "
7% mitted that, agsuming that *' the said estate and premises did not devolve
upon the said Hassibai, she held the sams during her lifetime adverselv
. to the pla.mmﬁ and that the plaintiff’s claim therebo: has been long since
barred,” and that the lease -to Tnderji Na.rst a.nd tha wxll of Hasmbax were
- and are valid:

The other defendants a,lso filed wrmten sbatemeuts, bo which further'
reference is unnecessary. :

" The issues in the-Court of first instance were :—

1st.—Whether the plaintiff is entitled to recover tha pronertles in the '
plaint mentioned, or either of them ? -

2nd.—Whether the lease to Iaderiji Narsiis opara,txve as against the
plaintiff ?

-8rd. ~—Whehher the p!a,mtltf is entitled to bhe rehef pra,yed for or any
par!-. thereof ? . ‘
- By the decree of the learned J udge the lease by Ha.ssxban to Inderji
Narsi was declared inoperative as against the plaintiff, [196] but it was ~
ordered that the plaintiff should pay the costs of the suit. :

It may be true that Hassibai neither under the letters ad colligenda;
nor as heir of Vandravaun, if, as bis step-mother, she were his heir, wounld
have bad any authority to grant such a lease to Inderji Narsi, ‘inasmuch

a8, if a step-mother fake ab all, it is not - to be supposed that her power of - (A
dealing with the estate would exceed that of a widow.or mother (1) But, "=
assuming that to be so, if the plaintiff Kesserbai be not now heir to Van-:

dravan; she has no claim to a declaration that the lsase to Inderji Narsi’
or the will of Hassibai was uléra vires. QOaly the person or persons now

entitled as heir or heirs of Vandravan ean properly sue for such relief, no’ U

matter how invalid the lease may be.

The learned Judge seems fo have been under a mnsaoprehenswn as
to Kesserbai’s relationship to Vandravan. Throughout his judgment he has
treated her as the step-mother of Vandravan, whereas she was the WldOW
of his uncle Sunderdas, Hassibai being step-mother of Vandravan.

-1t was ns we bave stated, Valab Raoiji, the executor of Hassibai, who,
to defeat the elaim of the plaintiff Kesserbai, set np the title of persons
éutside this suit, namely, that of the husbands of Ratan and Ladkaver,

- the half-sisters of Vandravan, as preferable to that of the plaintiff, And.

" an objection on the part of Kesserbai, that Valab Raop was estopped
from -taking that course by reason of the suppression by Hassibai, his’
tesbatrix, of any allusion to the existence of her daughters in the previous’
tesbamentary preceedlngs, was overmled by us durmd the hea.rmg of this
apneal

“ In the a,rgumant before us it was rlghtly admitted t;ha,b if the ha.lt- ,
s15ters of Vandravan were entitled to succeed to his pronerhy on the
dea,th of his widow.Avalvahu in prefersnce to his step-mother Hagsibai, .
or his unele’s WldOW {the plaintiff), those half-sisters . would ha.ve taken

3 (1) Narsappa; v.' Sakharam, 6 B g: C R. A G, CI' 215 Bachzm]u v Venkairxp-
#adu, 2 Mo H.: C. k. 409, j

+
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tha,t ‘property-absolutely (Vinayak Anandrav 'v. Lakshmzbaz ), Bhaskar 1879
Trimbak Acharya (197} v. Mahadev ‘Bamgi (2), and that, inasmuch as  SEP.16,
they died without leaving' issue, and ‘there is -nought to show that their .
- marriages were not celebrated in an approved form, their husbands inherit- ORIGINAL
ed that ; property from them, and, being still alive, would rank before CIVIL,
the pla.lntlﬁf and Hassibai or her executors : Yajnyavalkya’ {by Roer and M ;‘;88
«Montriou), i, 145 ;' Narada (by Jully), eh. xiii, pl. 9;-Gangaram v. Ballia(3); L
Mussamat: Thakoor Deyhee v. Rai Baluk Ram (4); West- and Bukler
(20d ed), pp. 69, 221, 470, 470, 493, 515, 522, 551, 554 ,

I t.he order of succession to the property of a separated - Hindu, who
dies without leaving issue ‘or a widow, neither tne Mlbakshara nor-the
Maiukha names the step-mother. ’

~The Mitakshara does not name the s1st;er but; as we shall presentlv
see certain commentators of repute say that in the torm bmﬁhers whom
the Mitakshara does name, sisters are ihcluded.

"The Ma.yukha(5) while declining to accep$ thab oxtended mea.nmg of
the term * ‘ brothers,” expressly names the sister as an heir next after the
paternal grandmother who is placed both by the Mitakshara and Mayukha
as the first of the gotraja sapindas..

" Although this is so, the paternal grandmother is by two degrees
farther removed from the propositus (who has died without leaving issue)
in the order of succession given by the Mitakshara than in that given by
the Mayukha. This is caused by the placing of brothers of the half-blood
and their sons in the Mitakshara before the paternal grandmother. In -
the Mayukha, brother of the half-blood and their sons are postponed both

t6 the paternal grandmother and to the sistet.

~ Tha order for the.performance of sraddhas for a deceased Hmdu,
as laid down in the Nirnaya Sindhu, differs considerably [198] from the
order of succession to his property as. propounded either by the
Mitakshara or the Mayukha, and places the. half-sister on the -paternal
* side next to the sister, then the sons of the sister, and next the sons of
the half-sister, albhough it had -previously placed brother’s sons before
half brothers(6). It is as well here to observe that the MS. copy of the
l\Ixrna.ya, Sindhu in the hbra,ly of the ngh Court is in this and other
passages very inaceurate. | Some corrections in pencilling have been made
in the margin by, we believe, the late Mr. Vinayak Shastri, of the Sadr
Adalat. His correction of the passage now referred to, is supported by
other MSS. as well as by, two lithographed copies with which we have.
had 13 compared. - The result of the passage so corrected is as already.
state
. In the lemdmg case on the nghts of a sister in thlS nr931dency, Vina-
yak Anandrav v. Lakshmibai(1), sisters were held, both by the Supreme‘
Court and -on appeal by the Privy Council, to take absolutely the im-
moveable property of their brother (who dled without leaving 1ssue) in
preferencs to first cousins, Who were the sons of his sepnrated paternal
uncle, deceased. ‘

’(1)1BHOR117(126) 9 M.1.A. 516, )

" (2)°6 B. H.C. R, 1, and see Horibhat v. Damodharbhat, 3 B. 171, where the.
right of a.daughter to devise immoveable property” inhérited* from .her father was
recognized. In 1 B. H.C.R. 124, Sausse, C.J., treats daughters and szstets ‘as being
on the same level as to the extens of the estate whlch they t.ake. e

(3) Printed Judgments for 1876, p. 81.- . . ) .

(4) 11°M. I. A. 129 vids per Sir. 7. Colvﬂe. 175, 0

{5)'Ch. iv, sec. vm, pl 16,19, (6) Nirnaya Smdhu III f6l, 98, 1./26.
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In SaLhamm v Sztabm(l) a full sxster was: preferted to, a half-.
brother In Mahantapa v. Nzlaangawa(2) a fall- s;s!;ez- was. : preferred
to a paternal uncle’s widow.. In a cage, however, given at_pp, 197-198
of Messrs. West and Buhlers work (20d  ed.). the shagtri placed: bhe
pabernal uncles wxdow before bhe szster Hrs vyavastha, is, unsusbam-
able, as being at variance. not. only. with the Mavukba. (ch w, s. viii,
pl. 19- 20) which placeb the paternal uncle himself below . the isigber, . and:
with the interpretation of . the. term brethren " in the Mqtakshara ag
including sisters accepted by the Supreme Court and: Prlvy Oouncﬂ in:
Vinayak Anandrav. v. Lakshmibai(3) (to which case we shall revert),
but also with the first case given by Messrs. West and Bubler, at'p. 182;
where the sister was mgbtlv preforred even to the vvldow of the brot;her
of the propositus, who would necessarily enter the order. of sucecession
£199] at a higher point than the paternal uncle’s widew. “Tn Dhondu v. .
Ganga(4)a full-sister was prefetred 40 a more remote paternal male.relative. :
Messrs, West and Buhler place both the full-sister.and the: half-sister
before the paternal ancle iv the order of beirs (5). They give a case in.
the Sadr Adalab in 1844 (6) where the hali-sister (there styled step-sister)
was preferred to the step-mother. That case is dltectly in point, and never
seems to have been overruled. The shastri, in reply to. the question,
Is a step-mother or a step-sister ‘the heir of a deceased man ?” said :

“ The right of a full-mother is recoguized by the Sastra, but that of a.
step- mopher is nowhere deﬁned Theright of a brother is likewise recog-
nized by the Sastra, and it is stated that, on failure of 'a brother, &
step-brother "hag the rlght of inheritance.” (Here he ev1dent1y
‘had the Mitakshara (ch. ii, 8, iv, pt 6 (in view, not the Mayukha, ¢h. iv,
s. viii, pl. 19, 20). He contmues The right of a sister is also admitted -
by the Sashra, and by mference a step-sister’ ma.y be consxdered
as heir. A ‘step-sister is born in the gotra, and she will, ‘therefore,’
have - a better right. than the step-mother to inberit the deceased’s’

- property.”  As authorities. for his wvyavastha in that case the shastri-

referred to the Mayukha, p. 140, 1. i, li.e., ch. xv, s, viii, pl. 17 of’
the translation) and to the Nirnaya Sindhu (ITT, f. 98, 1. 26); above
mentioned, * which places the half- s1stex next to the sxster Upon
that cage Messrs. West and Buhler say; " The shastri appears to' have -
followed the Mayukha, which places the sister immediately after the pa.ver-
nal drandmobher, at the same time he must have understood the term ‘bha-
gins’ (sister) to include the sister both of the full and the half-blood. Thig
interpretation, is from a phxloloolcal point_of vlew, admissible. Accordmg
o the Mayukha’s interpretation of the term ‘gotraja’ as born in the same
famlly as the deceased, the step-mother could not inherit before the  step-
gister; she (é.e., the step-mother) being necessarxlv descended from a dxﬁ'er-
ent stock ;. but that Nilkantha does not confine ‘gotraja’ to this'sense, is’
plam from hig ealling the grandmohher the firgt of the gozmyas (i.e., of the
persons ‘expressly named as such) in the order of succession. CustOm, o
however, seems to have given to natural birth in the family of - the [200]
proposztus precedence over the second birth by marriage, though the latter’
also 15 a soures of héritable right.” A further and stronger instance of the

_precedence in practice given to natural birth spoken of by the learned

commenba.tors, will be found at a subsequent ‘page of thair work(7),. where

(1) 3 B.358. T © 0 (9). 8 °B.. 368,note. S
(3) 1 B. H. C. R. 117, (126)=9MIA 516 . (4) 8B :

{5) West and Bubler {2nd ed.), 182—188 o (6) I'bzd pp 185 186
(7). Wes$ and Bubler, p, 189 Q 2, . S e ,
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the: patemal uncle of the propositus was preferred to his sﬁep mother, by
gastri, in a:case arising at Dnarwar, and she was held to be entitled. -to
maintenance, only. 'We offer no opmlon whesher that vyavastha can be
sustained. : \ -

- The passage in the Mavukha, at ch iv, 8. ¥ii, pl 19 has been consxderé

ed in Vinayak Anandrav v. Lakshmibai (1) Lallubhm v. Mankuverbai (2),
and Sakharam v. Sitabai (3). The improved t;ra,nslatnon of that pas-
sage, given in the two ‘latter cases, is as follows:—"In case of the non-

existence of that (the paternal gmndmohher) the sister. (takes) according
to the dictum of Ma.nu(éc), that whoever is the nearest sapiida, his sbould
bethe property ; and aceording to :the text of Bnhasna.cl(5) ‘that-' where
thiere are many jnati; sakilyas and bendhdavas, among them* whoever is
the nerrest he should take the property of the childless ; she, the sister, also
‘being born in the brother’s gotra, and so. there bemg no differenceof
gotrajatva (bhe state of being born in the same gotra). But (says; an objes=
tor) there is no sagotrata (state of being in the same gotra.) Tyue, bhut
neither is that stated here as a reason for taking property.”

The first reason given in that passage by Nilskabtha for brmgmg the
sister, viz., that she is a sapinda, is equally true in the case of a half-sister
on the paterna.l side. The second reason - which™ he assigns, namely,—
‘thatthe sister was born in the same gotra as thab of her brother, is, ag

-was remarked by the shaséri of the Sadar Adalat in the case of the hali-
“siater above cited from West and Buahler (6), true of the pa.terna,l half-sister
also. Tt was [201] said by a member of the present Bench in Lallubhai
v. Mankuverbas (2), that Nilakantha’s argument, that there is no difference

1879
SEP. 18,

ORIGINAD
OIVIL.

3B, 188..

of gotrajatva between the brother and sister, is substantlauy only a re-’ -

assertion of her sapinda-ship. Bub that remark requires; as was lately
gaid i in Sakharam v. Sitabai (3), some modification; for though, no doubt,
ﬁ is & re‘assertion that the sxsser is & samndw. it means also that she'is 4
sapinda of a peculiar kind, vz, that she is a sapinda by birth, or ‘Aatdral
sapinda as distinguished from womén born in other families, but who_snter

the family of the propositusby marriage, add, under the special doctrmev

of the Mitakshara(7), the Mayukha(8), and Nanda Pandita (9), become
: sapmdas by commanity of parblcles, and may bacilled hheoreblca.l sapin-

. das.” The quaIlty of gotrajatva, i.c., of being born in'the same gotra as'the

: proposztuo. is one which the ‘step- mot.her cannot possess, and, therafors,
she._cannot, on the reasoning of Nilakantha ' for- mbroduclng the swher,
compebe in succession thh t;he labcer who does nossess 1t :

The text of. Brzhaspabz { {(5) on bech N xlakantha relles in bhe passage
above extracted from the Mayukha, (ch. iv, . viii, ol. 19),.no more than
that of Manu (4;, on -which: healgo relies, specifies-the. sister., - In.freat-
mg of her case in that passage he (Nllakanbha) refraing from calling
iniaid another texb of ; Brihaspati given in 8 Dig., Bk: V, ch wiii, pl: 407,
in 5 which :the: sister is;expressly designated. -~ Tnis omission is.due

-
i

') 2B, EL C. B. 117 (126) =9 M.LA. 516,

1 {2) 2 B,;888" (420 $0:4292, 445, 448). ‘

_(3) 3 B« 353 (361)-Prmted b udgments iot 1879, P 355
(4) Ch. ix. pl, 187 3 Dig ,Bk 'V, ch. Viii, pl. 434." &

{5) 3Dig:, BE. V) ch, viit, pl.437;  (6) West and -Bubler’(2ad 6d.) 185; 186..

(7) See extract froin the Achara Khanda in 2 B, 493,
{8) Sea. the extract-from the Sanskara. Ma.yukha,, 2B, 425.
(9) Datt. Mim., se0. vi; pl. 6 to pl."89.
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1879  probably to two reasons: 1, that the text relates to partition after
8EP. 16, rennion; 2, that it omits to mention :the paternal grandmother. -After
. = - the death of the uterine brother, the text in question says: “ But ghe

ORIGINAL who is his sister is next entitled to take the share: this law ‘concerns:
O1viL. ~ him who Jleaves - nc issue, nor wife, nor father nor mother.” The

— words ' nor mother ” have been supplied by Mr. Colebrooke in con-,

%B. 188. formity with another text of Brihaspati (1) and  with the opinion
[202] of Kaluka Bbatta (2). The text just quoted (3 Dig., Bk. V, eh. viii,
pl. 407) is, however, important, for, though it appertains to partition after
reunion, it does so apparently after all of the reunited parcensers are dead.
That text is quoted by Nilakantha in pl. 25 of a subsequent section on
Reunion after Partition {3). - The preceding placitum tends to show that
in pl. 25 he was speaking of a descent after the decease of all of the
reunited co-parceners. Both the text of Brihaspati and Nilakantha's
comment on it are valuable as showing thatthe sister was regarded, for.
the purpose of such succession, as a sapinda, and thus affording to us an -
argument from'analogy in the present case, but not more than that. The
passage in Manu (ch. ix, pl. 212), does not, it would seem, apply exclu-
sively to partition after reunion. - It classes together uterine brothers and
gisters * and such brothers as were reunited after a separation,” meaning
such brothers, if any, as were so reunited.

Inthe present case of a half-sister it is important to remember that the
law in this Presidency on the succession of the full-sister does not rest -
solely. upon either one of the two great authorities here, the Mitakshara
and the Mayukha, but is built upon them both taken conjointly. An
examination of the cases as fo the succession of a sister in West and
Bubler’s work (4) shows that both of those authorities are quoted by the
shastris in support of their opinions in favour of the sister. Their stand-
ing reference to the Mayukha is p. 140, line 1, corresponding with ch. iv, -
sec, viii, pl. 19, in Borrodaile’s translation. One of them also refers to
p. 134, 1.4, corresponding with ch. iv, sec. viii, pl. 1 of Borrodaile’s transla~
tion, which is merely a transcript of the text Yajnyavalkya, to which we
are now abous to refer. The only relevant reterence of the shastris to
the Mitakshara is fol, 55, p. 2, line 1, which corresponds with ch. ii, sec. 1,

" pl. 2 of Colebrooke’s translation. That passage, so transiated, furnishes
the order of succession on the failure of sons, principal and secondary, and
runs thus ; “ The wife, and the daughters also, both parents, 'bro‘tbers
likewise, and their sons, geptiles (gotrajas) cognates [208] (bhandavas),
a pupil and fellow-student : on failure of the first among these, the next in
order is, indeed, heir to the estate of one who departed for beaven leaving
po male issne.  This rule extends to all (persons and) elasses.” -~ This is
only an echo of the texts 135, 136 in II Yajnyavalkya (by Roer and Mon-
triou), which are as follows :— L . e
2% “1f o man depatt this life without male issue; (i) his wife, (i) -his
daughters, (iii) his parents, (iv) his brothers, (v) the sons of brotbers,
(vi) others of the same gotra, (vii) kindred more remote, (viii) a pupil,
(ix) a fellow-student,—these succeed to the inheritance; each class -
upon failure of the one preceding. . This rule applies to all the castes.”
Amongst none of these nine classes is the sister expressly -mentioned ;
but, inssmuch as the shastris bhave refexrred to ‘this passage: in the -
Mitakshara in support of her right to inherit and her place in the ‘order

(1) 8 Dig., Bk. V, ch. viii, pl. 423. . A S e
(2) 3 Dig., Bk. V, ch, viii, pl. 407, Comm. _ ({3) Mayukha, ch. iv, seo, iz, pl. 26,
{4) 2ud ed. 189 tv 185. AN SR R
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" of helrs, they must have understood- that she was included in one of 1879
these nine clagses. Liooking at the place which they have generally SEP. 16,
assigned to her, it appears to us that they must have intended to refer = ——
either to class iv, viz., the brothers, or to class vi, the gotrajas (gontiles) ; ORIGINAL
but bearing in mind the meaning in which the term gotraga is used by CiviL,
the Mitakshara, viz., " belonging to the same family” (1), it is difficult to e
‘suppose that the shastris meant to refer to that classas found in the 4B. 188,
Mitakshara. Sisters, when married, belong to the gotra of their husband,:
not of thelr father or brother. There would remain, then, only the fourth
class, ' brothers,’ as ezplained by the commentators on the Mitakshara,
Balambhatta and Nanda Pandita ; those observations are sonfined to the
vyavasthas of the shastris so far as they call the Mitakshara to their aid.
Some of them, indeed, style the sistera gotraja (2).  That, however, musi
 be in relation to the Mayukha g doefrine as to her, and in the sense that
she was born in the goira, not that she belongs to it after marriage. o
The leading Bombay case, Vinayok Anandrav v. Lakshmibai - (8):
_ on the question of the sister’s claim to ‘wsuccession, fully upholds’
. [204] the view that her right has been rested on the Mitakshara as well
as upon the Mayukha, though perhaps mainly upon the latter. In saying
that it has been based upon the Mitakshara, we mean, upon it as inter-
preted by Balambhatta and Nanda Pandita. On the passage .in the
" Mitakshara (ch. ii, 8. iv, pl. 1), where it is stated that ‘‘brethren” rank
next in succession after the father of the deceased propositus, Mr. Cole-
brooke’s note as to the term *‘ brethren” ‘ The commentators, Nanda
Pandita and Balambha.tba, consuier this as mtendmg ‘brothexrs and sisters,’
in the same manner in which ‘parents’ have been explained ‘mother and
father’ (sec. iii, 2) conformably with an express rule of grammar (Panini, 1,
2,-68). - They observe that the brother inherits first, and, in his default,
the sister. This opinion is controverted by Kamalakara and by the
author of the Vyavahara, Mayukba »  The objection of the latter to this
1nnerpretatlon of the term “ brethren” oceurs in the Mayukha, ch. iv,
8. viii, pl. 16, but this porhlon of Nilakantha’s doctrine was not accepted
either by the Supreme Court or by the Privy Councll in Vmayakl'
Anandrav v. Lakshmibas, '

Thie Supreme Court (Saussee, C. J., and Arnould, J.), after referrmg,
in its Judgment, to the note of Mr. Jolebrooke, just quoted, with respect
to the mterpreta.blon of the term brebhren " g8 including sisters, says:

“ This opinion, Mr. Colebrooke states, is controverted by Kamalakara and
by the author of the Vyavahara Mayukha. It certainly is soin par. 16of
ch. iv, sec. viii, of the Mayukha; but it should be observed that, in para. 15 BRE
of the same chapter and section, the doctrina oi the Mitakshara, now
generally rogarded ag established, as to the word ‘ parents’ including both

“mother and father,’ is controverted, and on precisely the same grammatical

'grounds Sir Thomas Strange, after stating generally that the sister
Is excluded from succession, adds: ‘ Such appears to be the law of the
Bengal provmces, but is not to be taken as universal, opinions existing
that the term’ brehhren, in the enumeration of helrs in the Mifakshara,
includes sisters, as ‘ parents ’ have been seen to do *father and mother;’
but, observes Sir Thomas Strange, ‘ they stand controverted.’” For this
position he' refers to the appendix in his second volume to ch. vi, pp. 243

(1) West and Buhler, p. 179 {2nd ed.), ‘
(2) West and Bunler (2nd ed.), pp. 183, Q. 2; 184, Q- 4; and 68 p. 185 Q i &nﬂ

pu
] (3) 1 B H.ORAIT (126)=9M. 1A, 516. "
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1205] 244, and especially to the remark of Mr, Colebrooke there printed..
In the passage thus referred to, Mr. Colebrooke observes : “‘Commentators

. on the Mitakshara allow -the sister to come in on failure of brothers.

ORIGINH‘ This opinion, ‘however, is controverted, and, to show that this is so,

len,.

ﬁgB_. 188,

M. Colebrooke refers'to the very passage already cited from the Mitakshara;
from. Mr. Colebrooke’s note_to which it appears that one of the two
authorities cited as conbrovert;mg the posmon ls the Ma,yukha, It furtber :
appears thiat the opinion, that the generic word ‘brethren’ including ‘sisters’

is controverted there on precisely the same grammablcal grounds on which
t;he same authority had controverted the oplmon that the generic word.
‘parents’ includes the mother, which latter opinion Sir Thomas Stra.nge'
regarded as well established.  The expression, therefore, in Sir T. Strange’s

" first volume, that - the opinion m question stands - controverted (if by

such an expression be meant ‘is conclusively or ﬁna,lly controverted")
must be regaraed as too strong, A similar constructlon should
apparently be given. fo the words ‘parents’ and ‘brethren:’ He no
doubt a.dds, on the authority of Mr. Colebrooke, that Jagganatha
observes it is nowhere seen that sisters inherit the property of their bhro-
thers; but Jagganatha, whatever; the case may be on the other side of
Indla., is not of binding authority on this.” = Upon the appeal in that
case tbe Prlvy Council; after referring to the dxfferenh v:ews of the law as
to the: capacity of sisters to inherit, and stating thaﬁ ‘a general- leanlng
in‘favour of excluding the sisters -in.such a case appears to prevail in .
Benga,l but appears not to prevall in the territories of Bombay,” and that
“it is a pomt upon which probably it may be said  that a reasonable dif-
ference of opinion may be entertained,” quoted largely from the judgment
of the Supreme Court, including a considerable part of the above guota-
tlon as to the doctrine of Balambhatta and Nanda Pandita, and must be
regarded as having adopted, for this Presidency, the views of the Supreme
Court upon that point. Lord Justlce Knight Bruce on behalf of Her
Maoeshv s Privy Council, said ; " Their Lordships desire not to-be under-
stood as expressing an opinion that the genersl course said to be taken
m Bengal _upon this subject or upon the construction of the word
"brethren’ is wrong; buf certainly neither are.they satisfied that the
[208] construction put on the passage in the Mltakshara, which has been
nentioned, and generally adopted as it seems in Boimbay, is wrong. Their
Lordships come to-the conclusior that the general rule’ ‘in Bombay bas
long béen, and is, to treat the sisters as heirs to the brother, rather than
the patérnal relatives of the description of the present plaintiff. - Accord-
mgly, their Liordships think that they may safely and properly adopt or
accept that rule. They consider that, in Bomba.y at least, the sisters in
guch a case ad thig are the heirs of the brother.” This construction of the
word " brothers” as mcludmg sisters is in aceordance with the' general
favourshown to the succession of women t6 property which especlally
gharacterizes the Hindu law prevalenst in this Presidency.” The expressmn

; used by Nanda Pandita is of partictilar value in the present case. He says :

“The daughters of the father and other ancestors must be:admitted like
bhe daughter of the man hlmse‘lf (1).” = A balf-sister on the paternal side
comes as fully within the term ** daughter of the father’’‘as a fall-sister,

\and musb we think, be regarded as a persono deszgnam ‘by Nanda -

Pandita, asshasmll 1more Jhtect.ly isin ralatlon 0. bhe ceremomal la.w by
the Nlrpaya Smdhu

P

{1 Mitak,, oh. ii, sec, v pl. B, note 5; _i:y Mz. Colebizuoke, -
Bdd
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"Mr. Justice Holloway has said: (1). "It is satisfactory to find it

ab lagt recogmzed bha.n the rule of law is not to ba derived merely
from. the poqmve words of & commentaﬁor, and still Iess from  hig
omissions, It is a still more curious fact that,” grammatically, there
does not appear to be any such omission. Two of the most ediinent
commentators, one of them one of the grea.t jtirists of Southern India,
have distinetly told us thah in accordance wnth an express ruleof Panini
the 1nf&1hble, the word ‘‘brothers’ means ‘brothers and: sisters.’ - That
the word in the dual has that meaning, there-can be no doubt any
dictionary shows it.  There does not appear any reason why the plural
ghould have a different signification, and these commentators  avidently
thought~so.” ‘Messrs. West and Buhler (2) mention that Mr. Justice
Collett in another Madras case gave an opinion different from that of
{2071 Mr. Justice Holloway. ~Be that as it may, Vinayak Anandmv v.
Lakshmibasi (3)seews to settle for this Presidency that-the term’ brehhren
oceurring in the Mitak., ch ii, see. iv,.pl. 1, includes sisters. . .~ ./ o

It seems to us thab as the term brotbers, while mcludmg sxsﬁers.s in-
troduces them. after brothers; so the term “ half-brothers” must be regarded
as inelading half-sisters and as bringing them in after half-brothers.. The
shastri of the Sadar ‘Adalat in the case quoted from' West- and Bubler

(pp. 185, 186) treated the half-sister ag-an heir by inference from the fact:

that the sister is so, and as Messrs. Wesf.and Buhler say, because he mush
have understood the terra * sister’ ag including the half-sister. ';'We do not
thence infer, however, that he or they would have dealt differently. with
the half-gister from the mode in which Balambhatta and Nanda ‘Pandita,
while including the sisters in the term *‘ brethren” have dealt with sisters.
We conclude that the half-sisters would be brought in, not upon-a ‘level
with, but after, the half-brothers, in the same manner as Balambhatta.and
Nanda Pandita have marshalled the sisters, not on a level with, but
after, the brothers. The Nirnaya Smdhu, which snecxally names the half-
sister ag entitled to rank (in the performance of ceremonies whenes her
heirship. may be inferred), places her after, not on a level with, the sister.
.+ Wae hava not called in aid what was attributed in Srmamm Rai v.
Bhl/a Jha (4) to the shastri there cousulted, because bis wvyavastha that
‘the authorities current in Mithila warrant the construetion that the term
‘sister ' includes also the hali- gigters,” wag expressly made by him depen-
dent on the hypothesis that the usage in Mithila was in unison. with that
congfruction, and he did not pretend to know whether or not- it was so.
The. marginal note at p. 98 of that case is expressed in too posﬂnve ferms:
i Both the Mitakshara (5) and the Mayunkha (6) agree in postponing
half-brothiers to full-brothers ; but the Mayukha brings in the [208]pa.ter
nal grandfather in co-parcenary with the bhalf-brother, a provision which
has never been known to be enforced, and postpones the latter to the sons
of full-brothers, whom it.also places before the paternal grandmother and
the sisber. Vandravan not having left any brother or brother’s son, it is
unnecessary to decide in this cass whether a full-brother’s" son should be
placed, according to the Mltaksham, i.e., after half-brothers (5}, or, ac-
cordmg to the Mayukha, s.e., befors both the paternal grandniother; the
full snsber and the half- brobher, although nossxbly the declsxon in ‘the present

(Y 6 M.H.O.R, 285, o (2) West and Buahler (2nd ed} 181 nof.e :
(3) 1 B. H. C. R. 117 (126/=9 M. I. A. 516, L
(4} 8ud,"Dew Ad. (Cale} 28 ;1 Motley’s Dig., 325 pl. 150.

(6) Mitek. oh. ii, se¢. ivy pl. 6. (6) Mayukha, oh. iv, see. m. pl 20.
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‘case May affect’ that question. ' It has been decyided‘thaﬁ the" full-sister

rapks in this Presidency before the half-brother (Sakharam v. Sitabas)
(1) on the authority of the Mayukha and of the Mitakshara as interpret-
ed by Balambhatta and Nanda Pandita. P ,

It is clear that the step-mother is not included by the Mitakshara
within the term “mother.” " The reasoningin ch, ii, sec. iii, pl. 3 (see also
Colebrooke’s note 3 thereon) of the Mitakshara establishes this to
be 80; Lala Joti Lal v. Mussamat Durani Kower{2); West and Buhler
(3nd-ed.), 52, 187. A case in Sir William Maecnaghten’s Hinda Law(3)
rules that, according to Bengal law, she cannot inherit from her step-
son, Sir Thomag Strange also excludes her from the line of heirs {4), but
his toxt and the aunthorities quoted in his note show that he was deal-

_‘ing with Bengal law. Although she cannot, in the Presidency of Bombay,

be introduced as an heir under the term “ mother,” we think that, as
the wile of a gotraja sapinda (using that term in its larger sense of the pro-
positus) and, therefore, according to the dostrine of the Mitakshara(5) and

"the Mayukha (8}, a gotraja sapinda herself, she cannot be regarded as

excluded altogether here from succession to 2 sfep-son. This is a
necessary inference from the cases of Lakshmibai v. Jayaram Hari(7) and
Lallubhai v. Mankuverbas (8) but it is not necessary for us, and would

“be extra-judicial, now to consider or determine at what points in the list

of heirs in this [209] Presidency the step-mother of the propositus, the
widow of his brother and the paternal uncle’s widow enter. - It is, for the
purposes of the present case, sufficient to say that, compounded as the law

- of this Presidency on. the subject of the sister’s and half sister's succes-

gion is from the Mayukha and the Mitakshara as specially construed here
by Balambhatta and Nanda Pandita, the latter of whom specially desig-
nates ' the daughter of the father” as an heir, as doss the Nirnaya Sindhu,
(which has also been called in aid), the ** half-gister,”” we think that the
sister and half-sister both have precedence over the step-mother as well
as over the brother’s wife {9) and the paternal uncle’s widow on' this
side of India. There was not any intention, on the part of the Court
which decided Lallubkaiv. Mankuverbas, to digplace a person so specially
introduced as the sister {including in that term the half-sister) from her
position on the roll of heirs (10). The rule laid down in that case (fhat
the widows of gotraja sapindas stand in the same places as their husbands,
if living, would respectively have occupied) was intended to be subject to

- the right of any person whose place is so specially fixed on that roll, as

(amongst others) that of the sisters(11), If this were not so, thewidowof a
deceased Hindu would rank bafore his son, inasmuch as the father is nearer
to himself than the son is to him. In arriving at our decision in this case we
have not overlocked either the secand portion of Messrs. West and Buhler’s
note (the first part of which we have quoted at length) at pp. 186 to 188
of their second edition, which discusses the step-mother’s claims, or the
recent Madras case, Kutti Ammal v. Radakrishna Aiyan (12), or the-eriti-

cism of it by Mr. Mayne in his valuable work on Hindu law (13). "W, for

{1) 3 B. 858. . : (2) Beng. Full Bench Rul. (1863) 67.
{3) Vol. II, p. 62. ‘ (4) Vol I, p. 144, -

{5} Achar Khanda ; West and Buhler, p, 174 (nd ed.); 2 B, 423. -~ "~

(6) Sanskara Mayukha, p. 45 ; 2 B, 425. :

(7) 6 B.H.C.R.A.C.]. 152, . (8) 2 B, 888. el

(9) Ace. West & Buhler (2nd ed.), p. 182, Q. 1. . )

(10) 2 B 421 (422, 445, 448). ot
(11) Ses the Viramitrodays 671, As to the son of a daughter, see 2 B, 443,

(12) 8 M.H.O.R, 88, (18) Mayne H.L., plac. 457, et-seq.
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the reasons already given, see no sufficient ground for departing from the . 1879
case above citad from West and Buhler, pp. 185, 186, (2nd ed.), in so far SEP. 16,
ag it gave to the half-sister precedence over the step-mother.

[210] From what has besn said it follows that, on the death of ORIGINAL
Avalvabu, the widow of Vandravan, his sisters Ratan and Liadkuver, and OIVIL.’
not his step-mother Hassibai or his unele’s widow, the plaintiff, succeeded P B-;BB
to the immoveable property, the subject of this suit; and that, on the deaths e
of’ Retan and Ladkuver, they were respectively succeeded by their respec-
tive husbands, Lakmidas Kalianji and Laldas Dharei.  The plaintiff, there-
fore,\dld not, on the death of Hassibai, acquire any right to the immoveable
propetby of Vandravan, and, therefore, has not any right to - maintain this
suit, Ha,vmg regard, however to the suppression, by all of the parties to
the proce\edmgs at the testamentary and intestate side of the Supreme
Court, of the existence of the sisters of Vandravan and their husbands, and
to the very [ peculiar circumstances of the lease taken by Inderji Narsi, we,
while reversing the decree of the Court of first instance, direet the parties
to this suib respsectively to bear their own costs. of the suit and of this

] appeal ‘

Decree mversed

Aﬁtornevs for the appellant. —Mesars. Mul]z a.nd Bomangi.
Attomevs for the respondents.—Messrs. Balknshna a.nd Bhagwandas

iB. éio.
APPELLATE CIVIL.

Before Sir Michael Roberts; Westropp, Kt., Chief Justice and
Mr. Justice Kemball.

LAKSHMI (Original Plaintiff), Appellant v. DADANANAJI AND :
RADHABAI (Original Defendants), Bespondents.*
[16th September, 1879.]

Hindu law -stter s mght of successwn i preference to step- mother or patemal ﬂrst
© cousin,

Under the Hmdu la,w, ag prevnlmg in this Presidency, a full sister is the heir
. of hor deceased brother, in preference either to his step-mother or paternal first
cousin,

Vinayak Anandrav v. Lakshmibai (1) a.ud Sakharam v. Sitabai (2) fo!lowed
[F.,‘QSB 82=5 Bom. L.R. 676 ; R., 4 B. 219.1

THIS was a soecial appeal from the decision of H. J, Parsons, Senior
Assistant Judge of Sholapur; raversing the decres of Lialshankar Umia-
shankar, Subordinate Juiga at Paudharpur.

[211] The plaintiff Lakshmi broughb this suit for a declaration that
she was the heir of her step daughter-in-law Janki, and, as such, was

- entitled to her properby. The plaint stated that the cause of action arcse
on the 11th October 1873, when Janki died.
.- The facts of the case are briefly these: Tho plaintiff’s husband
Ramchandra and Nana were full-brothers, but divided in interest and
separabe from each other. - Ramchandra died in 1860, leaving behind a

* Special Appeal No. 844 of 1875,
(I)IBHCRIW 9 M. I. A, 516= 3WRPG 41, (2) 3 B. 853,
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