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Code of le Procedun f ‘266 cl (g) of Act Xo/ 1877-—Polztwal penswn—A:tach
vy MENE o

. On the 286h of Septembet 1877. 'l.e ) three days before’ the new Gode of Civil
.Procedure (Aet-X ot 1877), came into operation, an application was made for the

. enforcementof a money-decree by attachment - (inter.alia) of a political ‘ pension-

enjoyed by the defendants, Uader s. 216 of the former Code (Act VIII of 1859)
a notice wag isstied on the same day to the defendants, calling upon them to.
show cause why the decree should nat be executed. The defendants aocordingly
. appeared on the day fixed at which date the new Code hiad come into force, and
confended that under s. 266, cl. (g} of the new Code, the penswn was no !onger
. attachable. . PR

‘Held, that. all: proceedings. commenced and pendmg when Ac(‘. X. oi 1877.

became la.w were, under the General Clauses Act I of 1868), 5. 6, to be governed by
“the Code theretofore in force, the general rule of construction contained in tha

.section not. being affected or varied by ss.°1 and 3 of Act X of 1877 ; .and that a’

bona fide application for enforcement of a -decree in ‘a particular way,. coupled

with an order of the Courtin furtherance of that .object, as much constitutesa

proceeding in execution commenced and pendmg as the actual issue of & warr&nt
. »of attacbment

THIS was an anphcatlon for. the exerclse of the extra.ordmary ]uns-

dlctlon of the High Court.

© In the year 1861 the applicant des, aram obt;amed agamst‘. bhe defend-
ants a money decree, the amount of which did not appear from the pro-
deedings before the Courb. In execution of that decree he made an appli-
cation, on ‘the 98th September 1877, to the Subordinatée Judge (Flrsb

‘Class) of Surat, pravmg, among other things for the attachment and sale.

of ‘a'political pension enjoyed by the defendants. The Judge on the same

day made an order, under s. 216 of the Civil Procedure Code (Act VIII of

' 1859) that the defendants should appear on a day fixed and show cause

why the decres should not be enforced as prayed for. The defendants.

accordingly appeared on that day. The new Code of Civil Procedure
(Act X of 1877) had then come' into’operation. - The defendants urged

{inter alia) that s. 266, cl. (g), of that Code excluded political pensions
from [164] attachiment, and that, therefors, the eppl;catlon for executlon,‘

g0 far as regarded the pension, should be’ refused.

The Subordinate Judge, Rao Babadur V. M. Bhide, held’ that a8 no

order had- been passed for the attacbment of the ‘pension in’ question

before Act X of- 1877 came into force, and s.266, cl. (g}, of the said"
Act protects such pensmn from attachment by Clvxl Courts in- executior
of decrees, the pension in question was not liable to’ ahta.chmenb m execw- :

tlon of the applicant’s money decree. - -

Nanabhai Haridas, Government pleader, for the a.pphca.nb obta.med af

rule nisi. on the 23rd of Jannary 1879, calling on' the defendanis to show

cause why the Subordinate Judge's order should not be reversed on the '

ground that the new-Code of Prosedure did. not apply to.this:case:
. Shantaram Narayan..showed cause~—So: long as -Act VIII: of 1859
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was in force, the applicant’s right-to attach the pension for the satisfae- -

tion of his" decres undoubtedly subsisted. And an_order to atbtach the
*. Wxtraordinary Application, No. 9 of 1879,
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{879 pensvon, if made before tha,t Act ceased to opera.te, would bave been valid.
~Nov:19, But in this case the Courtdid no more than summon the partles t0 apuear
. == _pefore itself,: -and show cause why such an order should not igsue. The
'APPEL‘ moment the new Act began to operate an order for attaching a political
~LATE - pension cannot be made. The case of Ratans: v. Kalianjs (1) does not apply
- C‘IVIL .o vhig case, for there the warrants under ‘which the prisoners’ were com-
o . “mitted to jail bore a prior date. In the present ease no order for attach-
&B.168= ;ont was made under the old Code. Section. 6 of the General Clauses Aet
¥nd: Jur, (T of 1863) in wide language leaves unaffected matters dove under an
i enactment before its repeal, and saves proccedings commenced before the
tepeal. But the Court procerded in this ease to do mnothing more under
the old Acs. than to summen the parties to show cause why it should nob
proceed, to execute the decree: Gamble v. Bholagir Mangir (9).

Nanabhai Haridds, contra.—The proceeding to obtain attauhment
of ;the pensmn was undoubtedly commenced under the old .Code,
and the General Clauses Act saves proceedings so commenced. 1683 All
that it was in the power of the applicant to do, was done betore the: vew
Code came into foree. - Section 3 of Act X of 1877 prov1des that nothing

“contained in thav Act shall affect the proc-dure prior to decree, which
includes its satisfaction, in any suit or appeal presented befcre . this Act
comes into fo'ee. The Act, therefore, does not apply. to the presest case.
The Legislature did not intend that it shounld have retrospective effect.
At all events, it is not necessary that an actual warrant of - attachment
shou}d have issved in this case. What has been done, is quite sufficient
-to pres:rve to the applicant the right which he admittedly. possessed. The
Judgment of the Court was dehvered by . ‘

E " JUDGMENT. ‘
- KEMBALL J. ——Thls is an application for tbe exerc;se of our exfra-

ordinary jurisdiction under the following circumstances..” An application =~

'was made on the.28th September 1877 in execution of an ordinary
‘money decree for -the  aftachment (inter alia) of a:-ceértain political
pension ; :under the special cxrcumstances of the case it became neces-
sary,. agreeably to . the provisions of s. 216,  Aet VIII of 1859, to
issue; a not.)ce to the :parties, against. whom execution ~was soughﬁ
to show cduse why the decree should not be executed, and, on the satne
day the said: notice was issued. On the appea,ran,ce, of the aforesaid
parties, on the day fixed, it was objected on their hehalf that a:political
" pension was not thea liable to attachment under Act X of 1877; 5.2686,
0l 9, and the Court executing the decree (First -Class Subordinate Judge)
_beld the objection to be fatal on the ground that no order for -the-attach-
ment of the said pension having been made prior.to:the 1st October.1877,
- he provisions of Aat X of 1877 were applicable to the case -and, conse-
quennly, 80 much of the apphca.(;lon as related to fsbe pohbwal pens:on
. ‘was refused. - :
In showing cause against the. ru!e granted on: the 23rd January lasb
it has been submistted that the ruling of the Full Bench. of this Court
tbe matter of the petition of Ratansi Kalianjs and siz others” (1) has no
_application to the present case; and while admlttmg that; had' the order
for attachment been actually’ 1ssued to the nazir. before the- 1st Qctober
1877 the provxslons of tbe old Code would ha.ve governed the cage, 1b was

1) 2 B. 148, (2) 2B, H. C. R. 146,
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dontended that the [166] mere issus of & notice under ‘8. 216 ‘before
that date could not take she application out of the'scops of the new Code:
No doubt the Full Bench case was much stronger than the -one wé
‘are now considering ; but it seems to us that the prinsiples on which that
“0agé was decided, are equally applicable here. * All proceedmgs commetded
- “and pending when Act X of 1877 eame into operation:are; under Adt I'of
1868, s. B, to be governed in their course and conducs by the ‘Act thereto-
" fore in force, the general rule of consiruction countained in that section
‘not being affected or varied by ss. 1 and 3 of Aes X of 1877. We
“are unable tosee the force of the argument that thers could be no proeeed-
ing’ commenced until the warrant of attachment was placed in the
hands of the nazir : the only authority cited in support of this.proposition (1)
has really no application whatever to thls case and it seems to us that
-a bowa fide application for enforcement of &' decree in a particular way,
coupled with an order of the Court in furtherance of-bhat object, as much
.constitutes a proceeding in execution commenced and pending as the issue
of a warrant ; solong as it is a part of the-icourse ‘of : procesdings, it is
. difficult to see how the .nature of the  Court’s order can effect the
question.” .
- Wemust, bherefore, hold tha,t tbe ‘right Whlch the decree holder
. uudoubbedly had, under Act VIII of 1859, to satisfy his decree out of the
. pension in question ‘was, under the gircumstances of the case, preserved
to: hlm a.nd the rule must be made absolute with costs.

Order acaordmgly

] B 167 .
‘ [167] APPELLATE GRIMINAL :
Befare Mr Justwe M. Melvzll omd Mr Justice F. D. Melmll '

EMPRESS v. . IMaMBU.* [20bh November, 1879]

N Pmsonous drugs—Bombay Act VIIT of 1866-—Jurisdiction.

. Convictions under s, 11 of Bomba.y Act VIII of 1866 (Poisonous Drugs Act)
can only-be obtained outside the Town and Island ot Bomba.y before Magxsﬁrates
of the first class, ;

THIS was a cnmma.l review by the: High Court ‘which sent for the
papers in the case on an- examination ' of the criminal calevdar of the
“.Becond  Class Magistrate of Indi, within the district of Kaladgi, who had
‘tried and convicted the accused under s. 11 of Bombay Act VIII of 1866,
.‘of having sold poisonous drugs without a license, and sentenced him to
pay a fine of Rs.-15. It appeared doubtful Whether the Second Olass
- Magistrate had jurisdiction to try the case. ,
 There was no appeara.nce exther on beha,lf of bhe aecused or on thah

. of f-he Orown . .

~ . PER CURIAM,

The Gourt annuls the conviction and senbence for want of Jurlsdlctmn
By 8. 11 of Bomba.y Act VIII of 1866 the conviction' must be had

: ‘before 8 Ma.olstra.ta. ; Sectnon 2 of the' Act deﬁnes a Mamsbrate a.s B

*- Cclmlna.l Review No. 224 of 18‘79.
‘ '-{(1) 2 B. H. C R. "146. :
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