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to-Lalbhai : Lakhmidas: v. Na’ual Mzr Kama.ludm Husenkhan @ and
Basapa V. Marya (2)

PER CURIAM

[157] At the date when the plaintiff brought this suit ‘he had no
reglsuered certificate of sale, and, therefore, no right of action. . - The suit
should, therefore, have been dismissed. The plaintiff snbsequenbly ob?
tained a certificate, -and - registered it. :This certificate may, perhaps,
"anable him to bring another action, but we think that the Assistant Judge
has rightly held that it could not be admitted in evidence in the present
suit, which was brought before the certificate came mﬁo exlstence. ‘On
thls ground the. deoree is conﬁrmed wﬂ:h costs.

‘ "De'cr'ee'aﬁrmed.
4 B. 1157=‘4 Ind. Jur, 637,
-APPELLATE CIVIL..

Before Mr Justwe Kemball and Mr. Justzce F. D, Melvzll

. BABAJI PARSHRAM (Original Defendant) Appelhmt v
Kasnisal (Original Plainiiff), :Respondent.™ |

- ~ [i8th November, 1879.]
Hmdu I(Jiaw-—Partztzon-—Eﬁ’ect of an unemecuted decree for wartztzon-—Agreemmt to
- divide,

Where there is no mdlcatmn of an mteutmn to presently appropnate and
) en]oy in a manner inconsistent with the ordinary estate of enjoyment of an
. undivided family, an agreement todivide without more is not of itself sufficient
-to effect a partition, - Nor isa direction to divide in a-decree—which in principle
’is not distinguishable from a material agreement to divide—more than ainchoate
pa.rt'.ltlon insufficient to change the character of the property, which continues
a joint estate until there has been an actual partition' by metes and bounds, or
. division of title 8o as to give to each 'member thenceforth a definite and certam
share which he may ‘claim the right to receive and en]oy in severalty.

[F,, 37;}3 307 (3)1]2) 14 Bom. L.R. 1198 17 Ind Gas 955 D., 24 B- 182 (185) 12
27 . 96 108

" THIS was a second a.ppea.l from the declslon of A. C. Watt, Judge of
Ratnagiri, confirming thie decree of Rao Saheb A. K. Kothare, Subordmate
Judge of Rajapur. - . v

. Shantaram Narayan, for the appe]lant
- Yash’uant 17 Athale, for f;he respondent.

2 'JUDGMENT.
. The x’acts of the case and arguments as well as the authorltzes a.re
fu}ly set forth'in the folldwing judgment of the Court dehvered by - “ e

.

KEMBALL, J. - The facts connected with this - case are. somewha.t
peculla.r before coming, - therefore, to the main . question between the
partles here, it may be well fo set them forth.

'[458] In. the year 1866 the present defendant brought a. su:ﬁ '
. agamst his uncle Ramchandra Ananta, the father of the present pla,mhff .
Kashlba.l, and a person who was sta.ted to be a- mortga.gee, to obtsa.m, a8,
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against the uncle, partition-of an estate, which, as far 28 we ‘cab "gather,
consisted of the two dharas now in dispute, mcludmg a house and a‘shed, -
and, as against the second defendant, to. redesm the plaintiff’s shave,
a.fter partition, in the said two dharas on pa,ymenh of half the mortgagen
debt. The Subordinate Judge gave the plaintiff a decree as. pra.yed far,
but in appeal the Aesxsba.nt Judge of Rahnagm va.ned bhe decree in the
followmg wordg s—

‘I amend the decree, and dlrecb nhat the estate . be lelded and the
plaintiff be declared entitled to the equiby of ‘redemption. of one of ‘the

- balves, and the defendant Ramchandra to the other. (2) That either the

plaintiff or defendantis entitled to redeem the whola mortgage on payment
of Rs. 70. Whoever pays first will be entitled to redeem and take the; place
of the mortgages ; that is, the other may redeem from him on pa.yment;
of the balance of the mortgage-debt unpaid (i.e., Rs. 35). "If the mort-
gage is already redeemed by the defendant, then the plaintiff shall be
entitled to redeem on paymg Bs. 35 only tothe defendant.” This lash

* sentence in the decree is explained apparently by a passage’ in the judg-
. ment; lmmedxately preceding the decree, as follows:—" I see it is stated
- that the defendant has redeemed the original mortgage, but thxs w:ll make

no difference in the decigion.”
*  The decree of ths Assistant Judge wag upheld in specta.l a.ppaal
It appears, however, that the then defendant Rarnchandra had'not,
in fact, redeemed the two'dharas either. before the institution-or-during .
the pendency of the suit, and it appears, moreover, that he died after the

- ‘decres of the "Court of first instanee but before ‘the decree of the first -

Appellate Court, the appeal having been preferred to the High Court by
the miortgagee alone, on grounds which it is unnecessaty’ to consider hére,
Eventually the plaintiff paid up the whole mortgage-debt, mz., Rs. 70, a8d

" took possession of both 'the dkaras, and after this was done it is apparently

admitted that the present plaintiff Kashibai, ag heir’ and legal répresentative
1 59] of her deceased father Ranichandra, applied to the Courtto be permit- -
ted to pay to themortgegee sitherthe whole or half of the morﬁga.ge -debt, and

_then to take possession of either the whole or half of the estate. ' Why ‘thig
* application was absolutely rejected; we are not . informed:; -but Kashibai,

having failed to disturb the order of rejection in appeal brought . the -

. present suit. to . compel the present defendant, Babaji, the plaintiff:in the
* former suit, to receive Rs. 35, and to' make restitution to heér of her late

father’s moiety in the 9aid dhara lands. - Babsji contested the right of the. _
plaintiff to have possession, on'the ground. that, no partition having been’

- effected, the family continued ' joint, and that, consequently, on - the:death
© of plaintiff’s father Ra,mchandre, he, ‘Babaji, had acquu'ed bv nghh of
: gurvivership, the entire inberest in the property.

- Both the lower Courts foundin the plaintiff’s fa.vour, holdmg tbah

- the decres. on the former suit effected a partition, and that, from.the date
. -of its: being made; Ramchandra and Babaji- became divided co-parceners. -
C iy points have been urged before us’on - behalf -of - the »appellant
: Beba]l, viz;, that the decrée-in-the suit of 1866  was' not a decree. far:
- partition, and that even if it were, a decree dlrecmng a partition could:nob:
' of 1tseIf alter tbe nature of the family propertv - After hearmg the decrees

curre& in the view, taken' in this case by the lower Courts;:of the na.bure

of the decree : the learned pleader for-the appellant; thersfore; proceeded-to-
address hlmself ﬁo the' gecond 'question, - ‘which" is one of cons:dereble
importance'and of some dlfﬁculhy Thls part of the appellant’s case, which -

T g1d
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was very ably argued by Mr. Santaram, put shorbly, amounted fo this; that
-as the decree it+elf did not coofer on either the nlamh]ff orthe first defand-
“ant {in the suit of 1866) a:right to recover and enjoy any paricular poit oa
of the dharas, it could not be said to have (6 use the language of -their
Lord .hips of the Privy: © uneil in Appomer v. Rama Subha Ayan (1)
r-overated in Iaw as & conversion of the: chara.cter of the pronerty and an
alcerutlon of the title of the family convertmg it from Jomh to separate
ownershm
[160] 1+ Was contended that ‘a decree for pa,rtltlon can be pub upon
no hngher ground than'a prlva,te agreement o divide, and that in consi-

dermg the effect of aither a decree br an agreement ‘on the character of )

undivided property and joint enjoyment; the real guestion is onelof inten=
$ion, thero beipg a clear distinction between a bare direstion or: agreemenb
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to divide joint and undivided property and a direction or agréement t0 -

divide and bold henceforth such property in eertaln defined shates:

. ' 'We are unable to see any distinction in prmclple between a decrea
and an agreement for pariition ; the operaﬁlon in law must be the sama
in. either case, and we consequent.lv, ‘eome, hbough with  considerable
reluetance, to the conclusion that the pIammﬁ must of necesslty faxl in
the present case.

The famous case of Appovier v, Rama, noted above, is the great autho-
ity for the doctrine that where there is an agreement . among ‘members of
4n undivided, famxly with regard to parﬁlcnlar property to enjoy thenceforth
_Such' property in certain deﬁned shares, such agreesment operates o
- gonvert the joint tenancy of the undivided -family into a tenaney .in

common albeit there has been no actual division of the subject-matter,

~such divigion being claimable at any bxme by virbure of thé separate right.
And it was on this prineiple:that the case of Ram Joshi v. Lakshmibai (2)
+bad been decided. by this Court some two vears previously. But we know
" of no authority for the broader proposition of law that, where there is no
\indication of an‘intention to presently appropriate and enjoy in a manner
inconsistent with.the ordinary state of enjoyments of an undivided family, an
a.greement to divide without mare is of itself sufficient to effect a separation,
.Indeed, in the case of an.agreement by mutual consens to a division, thera
.18, we beheve, in all the High Courts of India a complete unanimity
-of opinion. to the contrary, though. the only cases directly in poink
‘which have been cited to-us are Ms. Phooljhuree Kocer v. Bam Pmshzm
Szngh (3) and Ambika Dat v. Sukhmani Kuar (4),

{161 With regard to the effect of a decree for partition genemlly on
the status of a Hindu family, only one decision, strangely enough, bearmg
. on . the question could be pointed out to ns at the. bar, and we. have since
been able to discover bub one other. - Both of these cases are noticed,

‘ though. in different parts of the work, in the learned digest edited by West
.and Bubler. = The first is to be found in the volume of Madras Sadr Divani
Adalat. decisions for 1855, appeal No. 66 of 1855, decided on the 5th
September 1855. - There the :suit was inssituted by a lady on behalf of
.- her- minor -son for a share of family. property. The Courb of original
jurisdiction decreed in the plainsiff’s favour. Before, however, the appea.l
‘which was: preferred from the said decree, came on for hearing, the minor
son died, and the defendant urged- in'support of his appeal that the cbild

bamg dead the pla.mtnﬁ was only entitled to maintenance. . The Civil Judge '

vn;fn...,:(u.u M.LA. 7‘5, S 12 1BHOR 189, .
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' upheld the decree of the Court of ﬁrst instanece ‘in:appeal; being furbher of

opinion ‘that the passing: of the:original deerse constituted:the minor son
of the plaintiff a divided -member, and that on his demise his rother,
the plaintiff, - was, - as :his -héir, entitled to. the - share. of the propbrty
originally .squght to be recovered. The Sadr Court, in special appeal,
passed the following.judgment :—"° The pandita of the Coutt of Sads ;
Adalat being pregent at the hearing of this appeal, have declared that as.
the decree of the Sadr Amin bhad not been carried into effect at the time
of the demise of the plaintiff’s son, he is to be considered,.in. accordance
" with: the Hindu law, to have died as an undivided member.” The other
‘case is that of Prawnkissem Mitter v. Srimutly Ramsundres Dossi (1),

“ decided on the 28th October 1842. The complainant’s father bad died,

"entitled &

-»le‘aving;two sons and a widow him:surviving. A bill for:a partition was.

filed, and i x\ was decreed that the widow and het two sons were. severally
o'a third part of the ancestral property. The partition was never,

~ jn fack, made, and the family notwithstanding the decree continued to live:

jointly. - The elder son died, leaving a son who succeeded to his third.
This son died shortly after “his father, ‘and left a childless widow, the:
defendant, him suryiving,, This widow succeeded to her husband s third of
the ancestral property. Upon the death of his mother the complainant
[162] filed & bill against his nephew’s widow, and laid claim fo the whole:

- of . his mobhers third.  Peel, CJ., (Grant and ~Betion, JJ,, coneurrmg)

beld-that ** no partition having bsen in fact, made the deoree directing a
pa.rtltlon has not altered the nature of the property, and it must be looked
upon as undivided in ifs nature.. We,are-inclined to think that the heir-

* ship must stand as at the time of the grandfather’s death, and that the

‘gon and grandson’s - widow in bhis case are equally entitled.

:The principle 1aid down in the leading case of Appovier v. Raia (2) .
seems to have. been applied to these. earlier cases. - The test.being, nof:
whether the property was actually divided or, -undivided property,. bub-
whether the character of nndivided.property and joint enjoyment has been
taken away from the particular propetty intended to be dea}lb with :.in
other words, whether there has been a division of title so as to give to each . -
member thenceforth a definite and certain share. Whlch be may clalm bhe
mght to recesive and. enjoy in severalby.: AR N o

Applying this principle to the present case, hhere 1s, we feel noﬁhmg

, to’sapport the conclusion arrived at by the lower Courts that the decree

sba,nces, du‘ecb tha.t each party beq,r hls or: her own, cosbs shi‘oughoub

opérated to change the chéracter of the property. - The direction that ‘:the
pstate be divided ” was, at best, but an inchoate partition. which remained
to become legal by an approptiation in- execytion of the respsctive.shares}.
We: .mus$, tnerefore, hold that Ramechandra’ Anants died undivided: 4
tha.t being so, it ' follows, a8 a’ ma.tter of course, that the present defendant
is entxhled to the whole estabe bv rlghb of survworshm, a.nd tha.t plamtlff’
c]alm to possassion is ba,d R R TR < ortG
+ It 'hascbeen unneeessary for us bl consnder whehher ﬁne mortgagee was
rlghbly mcluded in $hesuit of 1866, and we decline o' entertain the ob]ec-
fion raised:at tha eleventh hour thah the sub]ecb of I;he present sult wag .
resyudzcatm A O N T SR L pe g

"We reverse the demeés of bhe Gohrts bélow buﬁ ,funder bhe cn’cun:«

o ‘ _ Decree reversed.
T T T ‘
(1)1F"“‘29?§1}3@9°¥§§ m. ..o o (LA 75,
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