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‘a transachon, even g0 sacred as an a.dopmon amongsb Hmdus, was held to- 1879
be a.volded by fraud. o 0o¢T, 105
" Instances are not wanting in the reports of Indlan cases in which'the. . =7 ., .
* docbnne of Eaglish Courts'of Equity as to - notice has been applied in ‘the’ " FULL
" Mofugsil, Amongst thém may be. mentxoned Gopal v. ~Krishnappa’ (1) BENCH-»
- where a mortgage of the 1st August 1864, unregistered ;and without pos-:.

_ gession, was (even in the Dekkan, where the rule of Hindu law'is that a l; )156 :
. mortgage of land must, to have validity against third’ persons, he acoom-: )
8 lnd Jllr.
panied by possession) held: valid agexnsb a - subsequent purchaser, under a 37,

rogistered deed of 1867, with possession; who had notice of the mortgage.
That he had. such notice through a# order of Court, which may have beeit
irregular, was deemed not to affect the equitable  value:of the notice. ‘The

‘mortgage might have been : registered under Bombay Reg. IX. of 1827
and Act XIX of 1843. The purchase deed was registered under Act’ XVI
-of 1864. In Shib Kishen v. Shezkh Abdul (2) an agreement for sale was.
enforced aga.lnsb a subsequent purchaser with notice. The same prmclple _
was acted on in Ramtonoo v. Gour  Chunder (3), _where an inquiry was®
directed as to whether a purchaser had notice of a previous a.greement for ;

"gale. Tn Gowree Kant v: Girdhar (4), with reference to s. 68 of Act XVI
of 1864, ‘the Court said that a registered deed counld nof prevail . aga.lnsb &

. prior unregistered deed, whereof the_grantee of the. registered deed had

notice. . Jivindas v. meﬂ (5) arose within the orlgmal ]urxsdlcmon of »
the ngh Courb, not in the Mofussil.
' Tne Specific Relief Act (I of 1877) bavmg come 1nto foree smce the
presenb litigation commenced, is nof. a,pphcable to this caso, It is,. there--
fore, unnecessary now to conSIder s 4,clc; s, 24, cl d;s. 27 cl. b, and,
the illustrations of 1t B .

' The pelublon of rev1ew is: dlsm1ssed
3B, '155:’
[155] APPELLATE GIVIL

Before Szr Charles Sarqent Kf Oﬁif;mtmq Ghzef J'ustwe, and
4 Je v MroJustice: M Melvill, .- . w

v

‘;HARKISANDAS,NARANDAS, DECEASED ;. HIS "HEIR; fHIS‘ WIDo’W
- BarJAMNA (Original Pleintiff), Appellant v.: Bal IcHHA -
(Orzgmal Defendant), Respondent.™ [17th November, 187 9]

Ger'tificate of Salp—m Rzght of actwn— Registration Act (No. VI I of 1871), s, 49. . '('

..The plaintiff sued to recover possesswn of a housa purchased by: him at &
“Court, sale for Rs. 850. The plaint was filed on the 81st March 1873." No
‘gertificate of sale was filed with'it; but plaintiff subeequently produced ore,’
i dated tha 8th July 1873, and the Court admitted it in evidence. - Defendant-
-submitted that the suit. should be dismissed, as no certificate was produced by,
the plaintiff with the plaint. The first Courﬁ made a decree in the. plaintiff’s.
‘favour The Court of appeal reversed that decree, and dlsmnsed the, suit,
‘holdiog that the ce:txﬁcate ought not to-have been recelved in evxdence by the

lower Court, - - . . :

. Second Appea\ o, 811 of 1879

(1) B.H G R A 0 J. 60 and 800 Sura] Banszv Sheo Prashad GIA 88
T{2) 18 W, R. 604, : (3) 3 W.R. 64,
(4)4BLRAGB 12WR456.~, T 1(8) 7T BJHL.GLR. 0.0, 45
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¢t - The High Court on second appeat conﬁtmed the declswn of: the lower appellate .
Court, on the ground that the plaintiff had no right of action, as he: kad no.
regrste:ed certificate of sale at the daﬁe of the institution of the sult

[R 17 B. 375 (332), D., 6 B. 139(142) 10B 444 (448).] f HAE

" 'THIS was a second appeal from the declsxon of G. Dtmtﬁ Assmﬁant
Judge at Surab, in appeal No. 38 of'1877, reversmg the decree of Makund-
rai: Manirai, Subordinate Judge (Fnrst Glass) a,ts the same pla.ce, in ongl- .
nal suit No. 790 of 1873. - &

Harkisandas Na.randa.s, deceased purcha.sed the house in mspube a,h"'

P OOutt sale for Rs. 850. His widow, Bai Jamna, brought this suib in the"
Court of the Subordinate J udge (First Glass) ab Surat to recover possession’
of the house from Bai Ichha. The plaint was filed on the 81st’ March -
1873 ; but no certificate of sale was filed with it. She subsequently pro-'.
duced a registered cerbificate, dated the 8th July 1873. The defendant in’
his written statement contended, among other objections, that the suit’
should be dismissed, because the plaintiff produced no certificate of sale’
with the pla,inhi The Subordinate Judge on- the 21st December 1876
made a decree in the plaintiff’s favour, In appeal, the Assistant Judge
reversed that decision, and ditmissed the plaintifis claim. The plaxntlff ‘
appealed to the High Courh . '
" [156] Nagindas. Tulsidas, for the apbella,nb —-—The certxhcate of sale
was proparly admitted by the Court of first instance. "~ It was eompetent.
to that Court, under s. 39 of the Civil Procedure Code (Act VIII of 1859),
fo admit a document subsequently which was not filed with theplainﬁ;
The respondent did not object to the admission of the certificate in"evi- .
dence at the first’ hea.rmg, though he contended in his written  statement
that the suit should be dismissed, as the plaint was not'accompanied with
a certificate. Moreover, it was not the certificate of sale which gave plaint-
iff his right of action. - His right is based upon the sale by the Conrt
which was confirmed on payment of the money by the plaintiff.  His.
omission to produce the certificate with the plaint, is a mere technical
ob]ectlon, and ought not..to be permitted to preva,ll against his nghfs
That omission was cufed by the Courl’s perrmssxon subsequently given .
to file it. - The plaintiff has been ‘successful in both the lower Courts on
the merits. The learned pleader also referved to ss. 128 and 129 of Act
VIII of 1859. -
" Manekshak Jehangzrshah for the respondent —-A certificate of sale is
an instrument: which is ‘subject to the provisions of the Registration Act;
and an unregistered cértxﬁca(;e, where ibs: registration is compulsory, is
notb only inadmissible.in, ewdenca, but. invalid : Padu Malhari and another..

v. Rakhmas (1). The certificate is the plamtnff s title-deed. He had'no -
rxght or title before it came into existence. In the present case the date
of the certificate .filed in Court is later than that of the plamb [Sar-
GENT, A.QC.J.—It appears that the plaintiff had previously obtained
certificabe about or before: the  15th March' 1872.] . That certificate: was .
unreglstered and, thersfors, useless, bacause, under 8. 49 of - the Registra-
tion Act (VIII of 1871), which governs this case, it did not . affect any

immoveable properby comprised therein, and was inadmissibie as-evidencs

of any transaction’ affecting such property. Where such 'eerl:vi_ﬁca.he ig .
unregistered; ‘no  other- evidence is admissibls to prove fhe sale: Padu-
Malhari and another v. Rakhmaz (1) The, lea.rnea pleader also referred

(1) 10 B.H.C.R. 435,
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Il ~ BABAJI PARSHRAM 0. KASHIBAL ° 4 Bom, 158

to-Lalbhai : Lakhmidas: v. Na’ual Mzr Kama.ludm Husenkhan @ and
Basapa V. Marya (2)

PER CURIAM

[157] At the date when the plaintiff brought this suit ‘he had no
reglsuered certificate of sale, and, therefore, no right of action. . - The suit
should, therefore, have been dismissed. The plaintiff snbsequenbly ob?
tained a certificate, -and - registered it. :This certificate may, perhaps,
"anable him to bring another action, but we think that the Assistant Judge
has rightly held that it could not be admitted in evidence in the present
suit, which was brought before the certificate came mﬁo exlstence. ‘On
thls ground the. deoree is conﬁrmed wﬂ:h costs.

‘ "De'cr'ee'aﬁrmed.
4 B. 1157=‘4 Ind. Jur, 637,
-APPELLATE CIVIL..

Before Mr Justwe Kemball and Mr. Justzce F. D, Melvzll

. BABAJI PARSHRAM (Original Defendant) Appelhmt v
Kasnisal (Original Plainiiff), :Respondent.™ |

- ~ [i8th November, 1879.]
Hmdu I(Jiaw-—Partztzon-—Eﬁ’ect of an unemecuted decree for wartztzon-—Agreemmt to
- divide,

Where there is no mdlcatmn of an mteutmn to presently appropnate and
) en]oy in a manner inconsistent with the ordinary estate of enjoyment of an
. undivided family, an agreement todivide without more is not of itself sufficient
-to effect a partition, - Nor isa direction to divide in a-decree—which in principle
’is not distinguishable from a material agreement to divide—more than ainchoate
pa.rt'.ltlon insufficient to change the character of the property, which continues
a joint estate until there has been an actual partition' by metes and bounds, or
. division of title 8o as to give to each 'member thenceforth a definite and certam
share which he may ‘claim the right to receive and en]oy in severalty.

[F,, 37;}3 307 (3)1]2) 14 Bom. L.R. 1198 17 Ind Gas 955 D., 24 B- 182 (185) 12
27 . 96 108

" THIS was a second a.ppea.l from the declslon of A. C. Watt, Judge of
Ratnagiri, confirming thie decree of Rao Saheb A. K. Kothare, Subordmate
Judge of Rajapur. - . v

. Shantaram Narayan, for the appe]lant
- Yash’uant 17 Athale, for f;he respondent.

2 'JUDGMENT.
. The x’acts of the case and arguments as well as the authorltzes a.re
fu}ly set forth'in the folldwing judgment of the Court dehvered by - “ e

.

KEMBALL, J. - The facts connected with this - case are. somewha.t
peculla.r before coming, - therefore, to the main . question between the
partles here, it may be well fo set them forth.

'[458] In. the year 1866 the present defendant brought a. su:ﬁ '
. agamst his uncle Ramchandra Ananta, the father of the present pla,mhff .
Kashlba.l, and a person who was sta.ted to be a- mortga.gee, to obtsa.m, a8,

A e e

R CEEn e SecondAppea.l No. .262. of1879. R et
(1) 12 B HO R 247 . {2) 8.B. 433,
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