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& B. 126 (F.B.)=5 Ind. Jur. 37, 1879
[126] FULL BENGH—APPELLATE CIVIL oem, 10
Before Sir Michael Roberts Westropp, Ks., Chief Justwe, Mr. Fystice "FoLL

Melwill and Mr. Justzce_ Kemball, BENCH.
WAMAN RAMCHANDRA AND OTHERS (Original Defendants 4 B. 126
Nos. 2, 3 and 4), Appellants v. DHONDIBA KRISHNAJI . (R.B)=
(Original Plaintiff), Respondent.® [10th October, 1879.] 5 Ind, Jur.
Registration Act (No, VIII of 1871), s. 17, cls. 2 and 3 and s, S—Regzstmtzou of ietters A

cantaining a contract—Notice of prior equitable titie— Insirument, meaning of the
word, in Registration Act—Acknowledgment of receipt of consideration—Evidence
Act (I of 1873), s. 91, Illustration (e)—Rules of English Courts of Equity apphed in
Mofussil, instances of

An advertisement appeared in the Bombay Gazette newspaper of the 9th March
. 1874, advertising for sale certain moveable and immoveable property situated in
- the village of Angur, near’ Junnar, in the Distriot of Poona. ~ On reading that
advertisement plaintiff entered into a negotiation with the solicitors of the widow
and administratrix of the owner of the said property for the purchase of a
certain portion of it. On the 26th May 1874 the plaintiff wrote a letter to the
solicitors, offering to purchase the said property for Rs, 14,000 on certain condi-
tions, and proposing to pay a deposit of Rs. 1,000 as earnest-money if the offer
- was accepted. On the following day the solicitors informed plaintiff,. in writing
" that the widow accepted his offer, and requested him to deposit the earnest-
money offered by him: in his letter. Plaintiff, accordingly,: deposited the
earnest-money (Rs. 1,000) with the solicitors on the same day, and obtained from
them a receipt, bearing a one-anua receipt stamp. The receipt mentioned the
money a8 being in part payment of the sum of Rs, 14,000, the amount for
which the plaintiff had agreed tc purchase the property. Instead of completing
the contract of sale with the -plaintiff, and putting him in possession of the
property, the widow sold it to other persons. [The advertisement of the
- 9th March, the plaintiff’s letter of the 26th May (Ex. No. 3) the solicitors’ reply
(Ex. No. 4), and their receipt of the 27th May 1872 (Ex. No. 5)—are fully
got out in the judgment of the Full ‘Bench.] In a suit of the nature- of a
suit for specific performance brought by the plaintiff, as first purchaser, against
. the widow and the other purchasers to set aside the subsequent sale of the pro-
perty, and to compel the widow to execute a conveyance thereof to the plaintifi,
it was contended that three of the four documents, viz,, Exs. Nos. 3, 4 and 5,
required reglsttatmn under the Indian Registration Aot (VIII of 1871), 8. 17.

‘ Beld—(1) That plaintifi’s letter (Hx. 8) offering to purchase the property in ques-
"tion and the letter of acceptance {Ex. 4) written on behalf of the vendor (defend-
ant No. 1) by herattorneys, did not fall-within cl. 2 of the 17th section of .the
Indian - Registration Act (VIII of 1871), and were admissible in evidence towards
proof of the contract of sale, although not registéred. The aceeptance of [127]
“the. plaintiff’s offer, was ‘conditional on his payment of the Rs. 1,000 as earnest-
money, and therefore,” until that sum was pa.ld no estate, ]egal or equlta.ble in
the property passed to the pla.mmﬁ

(2) That' the receipt for Rs.' 1,000 earnesi-monsy (Ex No. 5) fell w1th1n
cl. (3) of s.17 of the Indian Registration. Aot (VIII of 1878), as being an
acknowledgment of the receipt or payment of consideration on account:of the
creation of a right, title orinterest in immoveable property of the value of upwards
of Rs. 100, and was, therefore, inadmissible in evidence not having been register-
ed; but that that under s. 91 of the Indian HEvidence Act (I of 1872) oral evidence
was admissible o prove the payment, nothbhsﬁandmg the existence of the
written receipte ,

(3). The third clause of s, 17 of the Reglsbra.tlon Act VIII of 1871 1ncludes
“within its scope a paymeut of a pa,tl; of the consldara.hcn aswell as a payment of
_the whole of it. o

(4) Quare—Whether the letters between the parhes (Ezs, Nos. 3 and 4), even

» ,1£ tney dld constltute a complete contract for sa.le unmcumbered by the necessu;y
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" for the p‘ayment of the deposit by wﬁy of earnest, could be regarded as * instru-

ments * Within the meaning of s. 17 of the Registration Act (VILI of 1871),
. (Y Persouns claiming under a registered document which "bas been given, ac-

e»ted and registered in fraud of a third pariy, and in collusion with the gmn(}or,:

‘arl not entitled to the benefit of 5. 48 of vhe. Indian Registration Act (VIII of

curefi-in .fraud of & party possessing a prior equitable title and with actual notice.
of his prior equitable title, does not deprive such party of his priority.

'(6) Registration cannot confer validity upon an instrument which is. wultra
vires, or illegal, or fraudulent, ’ ' .

(7) The reason for the exception made by s. 48 of the Registration Act
(VILI of 1871) in favour of an oral agreement accompanied by possession, is, that,
by such possession, the parties who rely on a subsequent registered deed, had, or
might, if they had been reasounably vigilant, have had, previously . to their enter-
ing into their contract with the vendor and to their taking a conveyauce, notiee,
by the fact of such possession, that there was some prior claim to the property.
Therefore, where there i actual notice of a prior oral agresment although un-
‘accompanied by . possession, the object of the Legislature is fully attained.

Hicks v. Powell (1), Futtechand Sahoo v, Leelumber Singh Doss (2), and Valaji -

Isaji v, Thomas (8) distinguisbed.

Instances, in which the rules of English Courts of Equity have been applied’
in the Mofussil, referred to. .
[P., 35 B. 438 (441)=13 Bom. L.R. 867=12 Ind, Cas. 8623 6 C. 534; .18 M. 324 ;
TV 117ALL.T. 187=18 Ind. Cas 533; Appr., 18C. 70 (72);4 L.B.R.26;R., 6 B.

168 (177) (F.B.1; 6 B, 515 (517,39 B. 427; 17 B. 235 (240); 27 B. 452; 7 0.
753 (766 ; 45C. 34 (F.B.)=6 C.L.J. 272=11 C.W.N. 983; 9 M. 119;16 M.
148 {F.B.); L.B R. (1872—1892) 151; 142 P.R. 1908 (F.B.)=48 P.L.R, 1908 ;
D., 9 A. 108 (F.B); 71 P.R, 1906=111 P.L..R. 1907 ; 17 B. 375 (381).]

THIS case was referred for the opinion of a Full Bench-by Westropp,
0.J., and NaNaBHAI HARIDAS, J. The question of registration [128] re-

.-+ 1871), and, therefore, the registration of a document of title which has been pro-"

forred to the Full Beunch arose in a regular appeal preferred to the High

Court against the decision of Rao Bahadur Mahadev Govind Ranade,

Subordinate Judge (First Class) at Poona, in the original 'suit. . - .

The plaintiff Dhondiba Krishpaji brought this suit againsb n Mrs.

H. C. Dickinson, (2) Waman Ramachandra, (8) Virchand Lalchand, and-

(4) Vithu Mumbaji, in the Court of the First Class Subordinate Judge at.
Poona, and sought to establish his right, as first purchaser, of certain
moveable and immoveable property belonging to defendant No. 1, who,

‘subsequently to- plaintiff’s agreement to purchase, sold it to the other
.defendants. He also sought to compel defendant. No. 1 to execute a deed

of sale of the said property in his name. The plaint stated that defend-
ant No. 1, had through her attorneys, Messrs. Hearn, Cleveland and Peile,
advertised for sale, in the Bombay Gazette of the 9th March 1874, cer-

tain moveable and immoveable property belonging to her, and situated -

in the village of Angur, near Junnar; that on the 26th May 1874 he
(plaintiff) wrote a letter (Ex. No. 8) to the attorneys, offering to purchase
the property for Rs. 14,000 on certain conditions and to deposit Rs. 1.000

‘4g earnest-money, in case his offer was accepted ; that on the 27th May

1874 the attorneys informed him, in reply (Ex. No. 4), that defendant

£

No. 1 agreed to sell the property to him, and they required-bim to pay -

Rs. 1,000 as earnest-money -according to his 6wn offer ; that thereupon
he paid the amount.of the deposit to the attorneys on the same day, and
obtained a receipt (Ex: No: 5) from them for the payment; that subse-
guently he, through his' attorneys, sent two letters, dated the 8th and

-16th June 1874, to' the" attorneys: of defendant No. ‘I, -and requested
- "them to send the necessary title-deeds to enable his solicitors to prepare: ' :

() L.R.4Ch. 741 /- (2) 14 M. L A. 120=9 B.L.R. 483,  (3) 1B. 194,
594 S |
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a deed of coniveyance; that some further correspondence passed be-

“ae

tween the plaintiff and defendant No. 1 onthe 19sh June 1874, in which~ OgT. 10.

the latter agroed to furnish the necessary title-deeds and to sell the pro-
perty to the plaintiff ; that, notwithstanding all this, defeadant Nb. 1
sold the property to the other defendants, and executed & deed of salp to
them on the 20th June 1874. The plaint submitted, that defendant J¥o. 1.
had, by reason of her agreemenb with the plaintiff, no right to sell tby pro-'

perty in dispute to the other defendants, and that they bad full know}sdge of

[129] the prior agreemenb entered into by defendant No. 1 with the
plaintiff, for the sale, to. him, of the yvroperty which- they had, notwith-
sta.ndmg such knowledge, in fraudulent coilusion with defendant No.'1 and
with a view to cause loss to the plaintiff, purchased from defendant No. 1

Defendant No. 1 (Mrs. Dickinson) did not appesar - .to “answer/ the
claim, nor did she file any written statement. She, however, appeared by
her attorney at a subsequent stage of the hearing. The allegations in the
written statements of defendants 2, 3 and 4 were, that the sale of the
property in dispute by defendant No. 1 to them was prior to the plaintiff's

purchase of it ; that they had no knowledge whatever of the plaintiff’s

purchase till the completion of their own ; that they held a duly-registered
conveyance from defendant No. 1, and were in -possession of the property,
which was duly fransferred to their names in the Government books ;
that the plaintiff’s purchase was subsequent to their own, and, therefore,
null and void; and that Messrs. Hearn, Cleveland and Pelie had no
authority to sell the property. The Subordinate Judge framed issues
and recorded the evidence offered by the parties. He found that the
agreement by defendant No. 1 with the plaintiff for the sale of the pro-

perty, was completed prior to her agreement with the defendants 2, 3 and 4,-

and that they had notice of the plaintiff’s prior agresment " before their
deed of sale was oxecuted to them by defendant No. 1 on the 20th June

1874. He accordingly, made a decree in the plaintiff’s favour for specifie’

. performance by Mrs. Dickinson, the first defendant, and declared the
plaintiff entitled to all the rights of a prior purchaser against the defendants
2, 83 and 4. The Subordinate Judge thus disposed of the objection taken
by the defendants to Ex. 4 and 5 (Messrs. Hearn, Cleveland.and Peile’s
letter of the 26th May to the plaintiff and their receipt dated 27th Ma.y
- for the earness- money both of the 27nh May 1874) on . the questlon of
. reglsbrablon —

* A fourth ob]ectlon was raised on the point of reglstra,tlon. fThls'-
point was much discussed in the course of the argument, It was:
contended that the Exs. Nos. 4 and § (s.e. the solicitor’s letter:

aceepting  the plaintiff‘'s offer and the receipt for, Rs. 1,000 [130]
earnest money) not being registered, could not be received .as evi-

dence of contract, and that no oral evidence could be received in the
place of these exhibits. It was argued, moreover, that if these exhibits:

were. pub aside, the plaintiff had no cause of. action. I overruled this
objection, because it is plain that the contract in this case was an oral

contract, and was never reduced.to writing. The case in the Privy Couneil,

which has overruled the previous judgment. of both the Calcutta and

Bombay High Courts (vide Futtechand Sahoo v. Leelumber Singh. Doss(1)),:

relates to preliminary written agreements of the nature provided for -in
cls. 2 and 3, 8. 17 of the Registration Acla.3 It does not avply to oral
contracts like the one in dispute in this case.. Giving the utmost efficacy

(1) 14 M. L. A, 129=9 B.L.R. 48 3=16 W.R.B.C. 16,
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to phe ruling of the Privy: Counecil, which bye the bye, has not been
followed by -the Bombay High Court (2), ‘it can only shut out
Ex. No 5 (the receipt) from being received as evidence of the confract:
It *nno way affects Ex.- 4, which is only :an attornev’s letter
com: humcablng to the plaintiff the accentance of defendant No: 1 con-
tainell in her letter .to her attorneys. Neither Ex. 4 nor .5 constitute
the -a'wreement which was formed by the Ietter of the -26th May,
eommu’icating plaintiff’s verbal offer and the reply sent to it i by aefendant
No. 1 acceptlng that offer. The questlon of registration, therefore, does
not arise in this case. There is nothing in the registration law to prevent
oral agreements from being negotiated by means. of lstters sent through
post.-” Exhibits 4 and 5 .are: both dated 27th May, one day after ‘ the
agreement was completed by means of the written communication through
the atforneys.” .

. The defendants 2, 3 and 4 filed an appeal in the ngh Court aga.mst
the decision of the Subordinate Judge Mrs. Dickinson (defenda,nt No. 1)
d1d pot joinin ib.

. The appeal was first argued for three da,ys before a . vaxsxon Bench
‘Westropo, C.J., and Nanabhai Haridas, J.) which then referred for the
consideration of a Full Court the question of [131] registration  fully
hereinafter stated in the judgment of that Court, the argument before
which oceupied three further days.

Inverarity and Telang (with them Bhairavnath Mengesh and M. C.
Apte), for the appellants.—The four doecuments, viz., the advertisement,
the plaintiff’s letter offering to purchage, the attorneys’ letter of acceptance,
and the receipt, but especially the three latter (Exs. 3,4 and 5) contain
a eontract for the sale of immoveable property. The plaintiff claims the
Droner!;y in digpute by v1rtue of these writings, and has based his suit on
them. ‘ They.are, therefore, ** instruments ”” within the meaning of the ™"
Registration Act (No. VIII of 1871),s.17, cl. 2, as they purport or operate
to create an interest in immoveable property of the value of more than
Rs.100. The fact that they contemplate a future conveyance, doss nob -
dispeuse with the necessity for their registration. The pa.yment of the
deposibmonsy, Re, 1,000, referred to in the receipt (Ex. No. 5), is & distinet
acknowledgment of a part of the consideration money agreed to betiween the
parties. . Such a.cknowledgmenbs are expressly required to be registered by
cl. 8, as declded in Valaji Isaji v. Thomas(Q) But an gcknowledgment. of
this kind is only made or required when an *‘ interest ”” in - land has been
created. The word ' instrument ” includes writings like the documents in
question: Wharton’s Law. Lexicon, Title, Instrument, p.490 (4th ed.),
p.467 (3rd ed.), The stamp laws, for instance, Act No, VIII of 1869, impose

stamp duties on certain.:instruments’.  In both the. sechedules there are
many informal documents under the head of ' ingtruments,” such as an
appraisement of valuation of property, &e. : sch. I, art. 21. An ‘ instrument’
does not necessarily mean a formal document. -The term includes any
writing which is -evidence of a confract or which -creates an obligation.
Lietters of several descriptions are charged with fixed stamp duty under the
head of ** instruments ” sch. II, arts. 2,11, 29, 31..- [MELVILL, J.-—There
does not appeat to'be in the Reglsbrablon Act any machinery . for registering
orcompelling .the registration of letters.]. It is no'answer;, for a person who
entals into a contract for the purchase: of land, to say: ‘' I'have entered

U (1) 'Vide Fusub Haji Jafar v Ha;z Gul Maliomed, 12 B, H C.R. 175 i sed’ vide etiam
Vala;z[sajz v. Thomas, 1- B 1945

(2)lB 190, TSRS :
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into the contract in such‘ a manner that the Registrar would not he [182]
bound to reglster it.” The intention of the Registration Act is, thatno in-

terest is created in immoveable property by a writing, unless such writing

is registered. The letters of thie 26th and 27th May (Exs. Nos. 3 and 4)
conta,mmg the plaintiff’s offer and the acceptance, operate to create an in-
terest in immoveable property. - They ought, therefore, to be registered,
In Dwarkanath Mitter v. Sarat Kumari Dasi (1) the High Court. of
Calcutta held a similar letter to create an interestin land, and to be in-
" admissible in evidence, because it was unregistered. In Futtechand Sahoo
v. Leelumber Singh Doss (2), the Privy Council held an’ agreement; though
it contemplated a future conveyance, to be an instrument of whlch the re-
gistration-was compulsory. The receipt (Ex. No. 5) must also-be registered,
at least for the purpose of passing the land.  The parties were aware that
they were entering into a formal contract by these documents for the sale
and pumha.ss of land.. All, or so many of them, therefore, as the pla.lntnff
requires in support of his c¢laim to the property, ought fo be registered.
The object of the Registration Act is.to avoid clandestine alienations by,
means of writings. The Court will interpret the Act in such a manner as
to promote that object, and advance the remedy.. The learned counsel
referred to the following: English cases in which letters were called * ins-
truments ' by the Judges:—Buits v. Swan (3), Jones v. Simpson (4) nght
v. Barber (5), Horsfall v. Key (6), Diplock v. Hammond (7). -

Marriott (Advocate-General) and Pigot (with them Lynch a,nd Tobm
and Bagmanji Phirozesha), for the respondent —The present cage is on all
fours with - the . decision of Sargent, J., in Jusab Hayi Jafar v. Haji Gul
Muhamad (8). The letters in question are not mstruments” within the

_meaning of Act No. VITI of 1871, s. 17. An instrument” is a formal -

. document which containsg all the terms, and is a complete- contracb by
itsolf. These letters evidently contemplate a future conveyance, and form
only a preliminary [183] agreement to such a.conveyance. They pass no
estate by themselves, alt;bough they constituta a contract preliminary £o'the
passing of the estate. " The Privy Council held in the Port Canning Com-
- pany v. Smith (9) that letters similar to those in the present case did not
" .require registration. The learned counsel also referred to Bunwari Lal and
others v. Sungum Lal and others (10), Asgur’ Ali Shikdar v. Mothuranath
Ghose (11), Currie v. Muthy Ramen Chetty (12), Haji Abdul Vidona Jonas

v. Haji Hmone Esmile (18), where documents - were held: .not to .require

registration. Counsel also referred to Wall v. Bmgnt (14), Wzgq v Wzgg (15)
and Freré v. Moore (16).

Inverarzty in reply cited Seton v.'Slade (17), Attomey Geneml V.’

Brunning (18); Crockford v. Alexander (19), Hull'v. Vaughan (20), Wright
v.-Stansfield (21) Neve v. Pennell (29), Moore v. Culverhouse (93), Toolsee-
ram v. Mannoall (24)7 Shankar Eamachandra v. Vishnu Anant (25) .

(1):7 B.L.R. 55. 9 14MIA 129= 9BLR 433= 16WRPC 26
" (8) 4 Moore 484=2 Brod. & B. 78. ; ) ]

(4) 3 Dow. & Ry. 545=2 B. &. Cr. 319, :

(5) 16 M. & W, 66=16 Law. J. Ex. 18,

.'(6) 3 Bixoh, 778=17 Law. J, Ex. 266. R

(7).23 Law. J. Ch, 550, (8)- 12BHCR 175

9 171, A. 124, {10) 7 W. R. 280 (11) 15 W. R. 855.
% (12) 3 B.L.R. A.C. 126. © (13)7 B.L.R. App. 21 (14) 1 Jac. & W. 494,
(15)1 Atk: 882, . © © (16) 8 Price 475, |
(17) Wh. & Th. T.. C. 468 (3:& ed.). O (18) 8 H. L “43 (254;
* (19) 15 Ves. 138, ~ " (20) 6 Price 157.
(21) 28 Liaw. J. Oh. 183 =27 Bea. 8. S (92 H. & M. 170,
{(23) 27 Bea. 639, ©(24) 1W.R. 853, 1 - (25) 1B, 67,
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o 187190 " The Court referred to Somu Gurrukal v. Rangummal (1).

. ' JUDGMENT. 8
Fory The following is the judgment of the Fall Bench delwered by
BENCH. - WesTROPP, C.J.—The facts for the purposes of obtaining the deci-

45.—126 sion of this Bench are stated as follows in the reference made by the
(F.B)m Division Cours :-—
B Ind, Jue, *In the Bombay Gazette of the 9th March 1874 the following a.dver-
. tlsem?nt appeared ;—
“ For Sale—sale of valuable landed property

" The well-known estate, called Hafiz Bagh, situated near the town

of Junnar, Poona Cnllectorate, the property of the late J, C. Dickinson,

B:quire, contdining 64 acres 4 guntas. There is not [13%4] in the Poona

zilla a more compact farm. It has a fine running stream of water for
irrigation, is well stockad with fruit and other trees, the whole enclosed in

a good live fence, and the anil is equal to any in the taluka. There is

also a good substantial residence, with out-houses and stables. Also a

good coppoer still house and all necessary requirements for immediate use,

8 good sugar house, sugar-pans, and sugar-mills in good working order,

and a growing crop of sugarcane. Farming implements; cart, buggy,

shigram, working bullocks, cow, calves, buffalo, &c.  For a native geutle-

man it is admirably adapted for a residence.  The garden is well stocked

with fruit trees, consisting of guava, mango, fig, grapes, orange, lime,
pumallo, pomegranates, tamarinds, jack, custardapples and others.- Also.-

in the village of Belsar, 5 acres of land at a vearly rent of rupees thirty

(80) per acre. For particulars apply to Messrs. Hearn, Cleveland and Peile,
‘Solicitors, Parsi Bazar Street Bombay, or Messrs. Morgan and Ba,lkrlshna,,'

Auctioneers, Poona.”

) The plaintiff havmg read that advertisemen$, enfered info a negotia-
tion with Messrs. Hearn, Cleveland and Peile, as solicitors for the first
defendant, who was then the widow and administratrix of the late
Mr. Dickinson, whose'name oceurs in that advertisement for the purchase of
80 much of the property therein mentioned as is referred to by the plaintiff ..
in the followmg letber (Ez. No. 8) in which the negotiation resulted :—

g : - . * 26th May 1874,
Messrs HEARN, CLEVELAND AND PrILE.

Gentlamen,

* With refersnce to the mter\new which I have to-day had at your
office, I hereby offer to purchase, for the sum of Rs. 14,000, all the right,
title and interest of the administratrix of the late Mr. John Chorrington
Dickinson in the under-mentioned lease-hold propertles

"1, The estate, known as Hafiz Bagh containing .64 acres
and 4 guntas or thereabouts, situate at Junnar in the village of Angur,
taraf Haveli, taluka Sewari, zilla Poona, including the bungalows
and out-houses standing thereon, and ineluding also copper still and
machinery and implements for the manufacture of [185] rum and sugar,
and bhe farming implements and live stock belonging to the said estute.

“ The Mori:Guteurri, or sufferance pasture lands, situate at
Junnar, aforesaid Nos. 58, 59 and 62, containing, tespectwely, 29 acres
and 6 guntas, 28 acres and 13 acres and.13 guntas. ‘

(1) 7 M.H.C. R. 13,
598
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It is understood that I am %o parcbase the mberest of the a.dmlmstm-
triz in the said properties, subjess to all rents, taxes. &c pa.yable in respect
thereof to Government.

.+ "1 agree to pay all costs of and mcldenta.l to conw evmg the mteresb of
the said administratrix in the said premises to me ; but all broker’s com-

mission must be paid by Mrs. Dickinson. " In the event of this offer being’

acceptei I am prepared to pay a deposit of Rs. 1,000 as earnest money.
“T also agree to pay the balance of the purchase money within a
month from this date on execution of the conveyance by theadministratrix.

* Yours obediently, .
DHONDIBA CRUSTNAJI PATEL.”

On the follong day, Mossrs, Haam Clevaland and Pmle. Wlth the

1879
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aubhority of Mrs. Dickinson, addressed ‘to the olainsiff the following reply -

(Ez. No. 4) to his letter of the 26th May 1874 :— .
Bombay, 27th May 1874.

** Mr. DHONDIBA CRUSTNAJI PATEL
114
Slr,

“Wa are instructed by Mrs. chkmson to state thab she accepﬁs the ‘

‘offer contained in vour letter of the 26th instant.

. Wao shall be obliged by your at once devositing with us Rupees one
thousand the earnest- money therein mentloned

‘ “ Yours truly, -
a HEARN CLEVELAND AND PEILE.”

: Subsequently, on the same 27th of May 1874, the nlamhlff pursuant
tio the stipulation eontainad in the letter of tha 26th May 1874, paid to
Messrs. Hearn, Cleveland and Pelie for Mrs. Dickinson, in respect of the
purshage, Rupess 1,000 earnast-money, [186] and obtamed from them
the followmﬂ recelpt (Ex No 5) beammg 2 one-anna 1ecelpt sta.mp —

Bombay, 27th May 1874.

Recewed from Dhonalba Crustnaji- Patel the sum of Rupees one" -

thousand only, being in part payment of the sum' of Rupees fourteen

thousand, the amount for which the said Dhoudiba Crustoaji Patel has
agreed o purchase the Hafiz Bagh Essate at Juunar of the WldOW a.nd
admlmstratmx of the la.te Mzr. J. C. Dickinson, deceased.

* HEARN, CLEVELAND AND PEILE."

one anna
receipt
stamp, ’

The pla.mblff has never had possession of the property mentloned in the-

letter. of tha 26th May 1874 agreed by him to be putchased and by
Mrs Dickinson to be sold.

.The- Division. Court referred to a Fall Bench the questlon whether

the foregoing documants, or any of them, ‘required registration under Aot ‘
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VIII of 1871;and in velation to that question mentloned for: consxdera-
tion the case of .the Port Canning Company v. Smith (1). - i
_ It was not contended that the advertisement. of the property for sale
needed registration.

The next document (Ex No. 3), namely the plaintiff’s letter-of . the.
26th May 1874, containing his offer to purchase a portion of the property
specified in the advertisement, it was at first argued, needed registration,:
but eventually this was not pergisted in. That document clearly is nob
comprised within the only portion of Act VIIT of 1871, namely, the second
clause of 8. 17 mentioned with respect to it. Being a mere offer fo pur-
chase on certain conditions, it was not an ingtrument which nurported or
operated to create; declare, assign, limit or extinguish, whether in present
or in future, any right, title or interest, &e., of the value of Bs 100 and up-
wards to or in immoveable property.

{137} It was strongly insisted upon for the appellanis ‘that the next
document needed cogistration. Itis Messrs. Hearn, Cleveland and Peile’s
letter of the 27th -May 1874 (Ex. No. 4), in which they say that they
are ingtructed by Mrs. Dickinson to accept the offer contained i in the
plaintiff’s letter of the 266th ingtant ; and they add areguest that the plaint-
iff should immediately deposzt with them (the writers) the Rs. 1,000’
earnest-money mentioned in the plaintiff’s letter of the 26th May 1874.
Liooking to that lett;er we find that what the plaintiff had said as to the
Rs. 1,000 was this —"* In the event of this offer being accepted, I am pre-
pared to pay a deposit of Rs. 1,000 as earnest-money; I also agree to pay
the balance of the purchase money within 2 month from this date on exe-
cution of the “conveyance ‘by the administratrix.” The effect of thig
Dassage,\connected with what Messrs. Hearn, Cleveland and Peile bave
said as to the Rs. 1,000 in their letter of the 27th May, ig, in our opinion, .
that the acceptance of the plaintiff’s offer was eonditional on his pay-
ment of the Rs. 1,000 as earnest-money, the name glven to that payment:
by both parties, and therefore that, until ‘that sum was paid, no estate,.
legal or - equitable, in the property passed from Mrs. Dickinson to the
plaintiff, Hence, this letter of Messrs. Hearn, Cleveland and Peile, no
more than the previous letter of the plaintiff, fell within the second clause
of 8. 17 of Act. VIIT of 1871, as purporting or onera.tmg to create, &c any
right, &c., in immoveable property. :

. The subsequent payment (on the same day) of t;he sum-of Rs. 1 000, -

by the plaintiff, to Messrs. Hearn, Cleveland and Peile, in our opinion, did
complete the contract for gale.. And this'is so, independently of the written
receipt of the 27th May given “for it after the payment. - It was the pay-.
ment of the Rs. 1,000, and not the giving of the written receipt for it,
which perfected the contract. And oral evidence was admissible to prove
that ‘payment ‘notwithstanding the existence of the written receipt—
(Indian BEvidence Act (I of 1872), Illustration (¢) to s. 91).

. We have made this last remark as to oral evidence, because we think

that the fourth document mentioned in the reference, namely the written
receipt, does fall within the third 'clause of s. 17 [138] of Act VIII

. of 1871, it appearing to us tobe distinetly an acknowledgmenb of the receipt

or payment. of eonsideration on account of the creation of.a right, title or

- interest ‘in immoveable property of the value of upwards of Re. 100. ‘'We.
_ think that clause includes, within its scope, & ‘payment’, of ‘a_parbd of the

- consideration as well as a payment of the wholé of it. The words .’

L (1) 11 A 134, . .
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aceount of "’ the creation, &ec.; aid us in arriving ab this'eonclusion.” The 1879 )
letter of the plainsiff, of the 265h May, as well as the recelpt itself, shows 06T, 10,
that the payment of the Rs. 1,000 deposit was made *‘ in' part payment of -
the sum of Rs. 14,000, the amount for which” the plaintiff had agreed to ~FULL:
purchage the property from Mrs. Dickinson. In Valagi Isaji v. Thomas(1), BENCH.:
_one-of the grounds on which the document, there in question, was held o

to be compulsorily registrable, was thab it acknowledged the payment of "IFBB;ES
Rs. 100 as earnest-money for a purchase of immoveable property for - 1 d 'J o
Rs. 4,300 ; the Division Bench, which decided that case, being of opinion - *° "3;( J" e

-that the Rs. 100 was a part payment on account of the consideration money.
A payment of five shillings as earnest-money, in relation to. a purchase,
in' England, of real estate for £775, was, on demurrer, held in Pordage v.
Cole (2) to be a part payment of the £775. The observations of Lord
Eldon in Main v. Melbourne (8), as to payment of a small sum to bind-
the bargain, have relation- only to the fourth section of the statute of
frauds; and have no bearmg upon the present question.  If the statute of .
frauds ever were in force in the Mofussil of this Premdency as regards.‘» ‘
Europeans, Parsis or Eurasians (for it certainly was not in force there in
respect to Hindus or Mahomedans), it ceased to be so on the coming S
into affect of the Indian Contract Act ‘by which it was repealed. How-*

_ever, there cannot be any doubt here that the payment of Rs. 1,000, as s
deposit, was a part payment of the Rs. 14,000, as well as an earnest to
bind the bargain. As a matter of fact, I have never in this country ‘met

* [189] with an instance in which the payment of earnest-money was ‘not"

intended to be a part payment of the consideration. . :

< Further, as to the letters of the 26th and 271;!1 Mav (Ex. Nos. 3 ‘
and 4), and independently of the :circumstance that neither of them:
appears nor indeed do both eollectively appear, o us o create any right
or interest in immoveable property, we have strong doubts that, even if -

they did constitute a complete contract for sale,—unineumbered by the ,

necessiby. for tbe payment of the deposit by way of esrnest, they could be’

regarded as ° instruments ’ within the meaning of 8,17 of Act VIII of-

- 1871. No provision appears to have been made for registering a contract:

lying in letters, similar to the provision in the Stamwp Acts with respect to

an agresment lying in letters (see, for example, Act XVIII of 1869, sch. I,
art.’ 11), or to the provision in s. 15 of the Irish Registration Ack (6
Anne; e II) and'in s. 7 of the Middlesex Regxshmtlon Act (7 Anne, ¢. XX),
where the conveyanee or security’’ i3 contained in more writings than one.
The term ' instrument *’ itself {although no doubt of considerable capacity)
does not; as defined by Mr. Wharton in:his Law Dictionary (4), much aid:
in the supposition that ordinary letters in a negotiation for -a purchase of
immoveable pronerby were intended to be comprised within the scope of
that term. He says: *Instroment, [instrumentum, Lat. fr. instruo, to pra-
pare ot providej, a formal legal wrltmg, e.g., a record, charter, deed, or'

_written agreemenb ”

The view which we have taken of the letters of the 26th and -27th .

May 1874, namely, that neither separately nor collectively did they con:’
stitnte a complete sale, renders it unnecessary for this Full Bench to'con-:
sider here the other 'ground on which Valagi Isaji v. Thoma,s (1) was

{1 B. 190, .

(2) 1 Wms, Saunders 3191 320 (5l;h ed.) by Pattesou a.nd Wllhams And see |
Bach v. Owen 5 T. R, 409. See also SBugden’s Vendors, p. 48, 11th ed, ), ¢h, 1 secy iv,.
p]l 16.

8) 4 Vesey Junjor, 122 S » 4) P.490, 4th ed,
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decided, viz., tha.u under a writben agreement for sale, such as ex1sted there,
-such an equitable interest, in the property sold, passed to the vendee (al--
though a further conveyance was contemplated, as ‘to bring the written
agresment within el. 2 of 8. 17 of Act VIII of 1871, or to consider
whether the subsequent legislation in Act IIT of 1877, s. 17, ol. (k)), has
shed any light upon the law as it stood in this country . prevmusly to.the
latter enactment,

[130]) It would perha.ps be dlfﬁcult when we compare Wall v,
Bright(1) with the observations of Wood, V. C., in Benham v. Keane (2) and
with the more recent cases of Lysaght v. E’dwardu (8) and Earli Egmont -
v, Smith (4), to assert with much confidence that there has been com-
plete barmony amongst the English authorities as to the effect of a

" contract for sale. On the question as to the effect of such a contract in

India, the important case of Futtechand Sahoo v. Leelumber Singh Doss (5)
should be considered, as well as that cf. the Port Canning Company v.
Smith (6). I may take this opportunity of saying that my remark in Valaji
Isaji v. Thomas (7), that the whole of the consideration for the sale in
Futtechand Sahoo v. Leelumber Singh Doss (5) had been paid, seems to

" be an error caused by the assertion to that effect in fthe statement
~of that case at p. 434 in 9 Beng. I. R., and that on looking to

_the concludlng portion of the judgment of ‘Her Ma.]estys Pl‘IVY

Council in that case at p. 440 we find their Lordships saying: It
may be that the appellant” (the purchaser) *may be able partially
to . obtain’ relief, since part of the consideration money seems to be
still in his hands; ” ‘and this is quite reconcilable with -what is said:
as to the consideration money in the agreement which: is sef: forth..in 9
Beng. L. R., p. 434, though not in 14 Moora’s Ind. Appeals, where the -
report is very moeagre. The Whole consideration money was Rs. 22500
the receipt of Rs. 7,500, part thereof, by the veandors is expressly acknow-:
lefigei by them in the agresment; buf, as to the residue, they there say:
‘The balancs Rs. 15,000 we madse a transfer to Colonel Hamdil on aceount.
of the morbg%ge of the mauzas and kamats (the proverty sold) aforesaid, ”’
but there is not any statement that the plaintiff (the vendor) had paid
over those Rs. 15,000 to Colonel Hamdil, and what is said as to the
transfer means no more than that the vendors had authorized Colonel
Hamdil to receive -it. This circumstance, that only a part of the
consideration had been paid or acknowledged in [131] that case,
renders its resemblance to the case of Valaji Isaji v. Thomas more perfect
than I had, when deciding the latter, supposed to be the fact. In a much
earlier case, Liala Chunilil Nagindasv. Savaichand Namedas (8), which
originated .in the zilla of Kaira, the Privy Council in 1835, reversing a
decree of the Sadr Adalat of Bombay, allowed a satakhat, being articles of
agreement for the sale of three houses situate at Oomrut, and which con-
templated ths execution of a further and more formal conveyance, to
prevail against an execution-creditor who had subsequently, upon a money
"decree against . the vendor, obtained an: attachment against the houses.
Mr: Justice. Vaughan, in giving the judgment of their Lordships, said: ““As
to the ob]ectlon to bhe valldlty of !;he deed, founded, on the fact of its . noh

(1) 1 Jao. & W, 494, - :
(2) 1 Johus & Hem, 685, 697 aﬂitmed on appea.lS De Gex, F &J. 318,

“ (8T R.2Ch. Div. 499, . ~{4) L R, 6 Ch. Div. 469, 475.
ti (5) 14 M. L. A, 129=9 B,L.R. 483," '~ ©) 114124
7 {7) 1 B. 194, :

: ;,__(8)5 W.R. 111, P, 0 =1 Morley Dlg p. 106=3P. C. Cases, Gase 6.
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 being a comnlete and final deed of -sale, inasmuch as the parties contem-
plated the execution of a more formal convevance, the Lords of the Council
are unanimously of opinion, that it was sufficient to hind the property, and
to give to the appellant the right to demand a specific parformance of the
contract, and the execution of such further assurances as might be deemed
necessary to invest him with a complete legal title to the houses which
* were the sublect matter of this appeal.” Tne partles in that case were

* Hindus.
In revly to the reference, wo state it to be our opinion thab the

advertisement of the 95h March 1874 and the letters of the 26th and 27th -

May 1874 did not, nor did any of them, require registration in order to
ronder them admissible in evidence. " The receipt, in writing, of the 27th
May 1874 for Re. 1,000 deposit, we think, is inadmissible in -evidence, ag
we hold that it falls within el: 3 of s.17 of Aect VIII of 1871, and,
therefore, needed registration ; but we think that oral evidence to prove
the making of that pavment was admissible.

After the ahove decigion of the Full Court on the question referred
to it, the Division Banch proceeded to dispose of the case on the ot.hel
points as follows::—

WaeasTRroee, C. I—Uoon all of the questions argued in this case,
and which were material in it, except the question as to the [132]
necessity for the registration of the four documents mentioned in the
reference to the Full Bench, Mr. Justice Nanabhai Haridas and T ex-
pressed our opinion immeliately upon the terimination of the argument,
which lasted over several days, in the Division Court, and stated our

" reasons viva voce for tha conclusions af which we arrived. It is unneces-
gary now to repsatb those reasons, but it is desirable briefly to recapitulate
the conclusions.

_ “1st.. We ware of oninion that the first defendant, Mrs, Dickinson
(since become Mrs.  Bavley, and who has not joined her co-defendants in
the present apoeal), enter-d, through her dulv authorized agents, Messrs.
Hoarn, Cleveland and Paile, on the 27th of May 1874 into a contract for
the sale of the property, as to which specific performance is claimed. by
the plaint and decreed hy the First Class Subordinate Judge of Poona
‘in an slaborate judgment, which IS a testlmomal to his- mdustry and-
ability.

" 9nd. We were of orinion that the' said contmct for sale was prior
in date to the confract for sale relied upon on bhehalf of the second, third
and fonrth defendants, and that the receip$, purporting to be dated the
26th May 1874 (Ex. 26) for Rs. 100 signed by Mr. Smith, was not so
signed upon the day on which it bears date, or until subsequently to the

18t of June 1874, and that it is a colonrable and fraudulent receipt, and

not the record of any bona fide transaction or payment of money, and
that’ Mr. Smith had not any authority from -the ﬁrsb defend.mt
Mrs. Dickinson, to give any such receipt.
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3rd. That the plaintiff had not possession of any of the property, -

the subject of the contract of sale to him., This question is no longer

material. Having established his contract and its priority to that of the

defendaunts 2, 3 and 4, and knowledga of his contract by them, whether
. he was in-possession or no$, is a matter of indifference.

4th, That there. is evidence dehors the written receipt of the 27th

May 1874 of the pavmeant of Rs. 1,000 deposit on that day by the plaint-

iff to Messrs. Hearn, Cleveland and Peile, on behalf [148] of, and for -

Mrs. Dickinson, after the giving by _Messrs. Hearn, Cleveland ‘and Peile,
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of the letter of the 27th May 1874 to the plaintiff. ~Such evidence is to be
found in the deposition of the plaintiff, also in the deposition of Mr. Cleve-

‘land and in the bill of costs of Messrs. Hearn, Cleveland and Peile put in

by Mr. Turner for the first defendant without objection, and used in the
Subordivate Judge's Court by all of the defendants, as well as by the plaint-.
iff, as stated at p. 8 of the printed judgment of the Subordinate Judge.

5th. That the objection, made at the hearing of the appeal, that the
second, third and fourth- defendants were not properly made parties to
this suit against the first defendant for specific performance of her con-
tract with the plaintiff, inasmuch as the second, third and fourth defend-
ants were no parties to that contract (for which proposition Mr. Inverarity
cited Tasker v. Small(l) and De Hoghton v.Money(2),) not having been taken:
at the hearing before the Subordinate Judge, and no issue.having been
sought from him on that point, and the second, third and fourth defendants,
haviag been then satisfied to have the merits of their alleged contract for
purchase of the lands inquired into and decided in this cause, they cannot;
on appeal be permitted to raise such an objection for the first time.

It having been determined by the Full Bench that the advertisement:
and the letters of the 265h and 27thMay 1874 were admissible in evidence,
although unregistered and it being proved dehors(8) the written receipt of
the 27th May 1874, that the deposit of Rs. 1,000 was paid by the plaintiff.
to Mr. Cleveland on the 27th May 1874, the Subordinate ‘Judge '(First
Class) was perfactly right in decreeing that the first defendant was bound
specifically to perform her contract for sale to the plaintiff ; and as the.
defendants Nos. 2, 3 and 4 had notice of such eontract before they entered
into their contract with the first defondant, and as Acts I -and XIX of
18483 are repealed by Act XVI of 1864, the Subordinate Judge was. right. -
in decreeing that the plaintiff’s [144] contract was entitled to preference:
over that of the second, third and fourth defendanty with the first defend--
ant, and, consequently the convevance by the first defendant to the second :
thlrd and fourth defendants is void as against the plaintiff.

This Court, therefore, affirms the decree of the Subordinate J udge’
(First Class), and directs the second, thlrd and fourth defenda.nts to the:-
nla.lntxﬁ' his costs of this appeal. : E

Decree aﬁirmed

. February 25, 1880 A petition of reVIew havmg been presented in the
above case on behalf of the appellants-:— .

Macpherson now, for them, moved (4) ex pmte for an order nisi for
review of judgment on the ﬁreb gtound only, mentioned in the petition,.
viz., that the Division Bench “ was in error-in holding the respondent -3
clalm superior to that of the apnellants, -whose deed of purchase is regis-
tered and accompanied by possession.’

WesTROPP;, (. J, said that the Dmsmn Bench ‘while finding that
the plaintiff (réspondent) mnever had possession under his contract, held -
tha.t fact to be immaterial in this particular case, saying that the plaintiff

* having “established his -contract and its priority to that of the second,:
third and. fourth: defenda,nte, and knowledge of his contract by them, -
whether he was in possession or not was a matter of indifference.” The

* Division Bsneh was alearly . of -opinion,. on the facts proved in the case,

that the second, thlrd and fourth defendants obtained possession - under

© (1) 8 Myl & Cr. 63. - (2) L..R. 2/ Chan. App.' 164, . +:(3) “*Independently of.’
(4) This motion was ma.de before the Chief Justice alone, as Nanabm Handas, J,,?

. nad ret:red from the Bench. . .- SR
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their contract (whlch was entered into subsequently to that of the plaing-
iff) by fraudulent collusion with Mrs. Dickinson (the first defendant),
~ and thus prevented the plaintiff from obtaining possession under his

eontract, That point had not been dwelt upon at any length by the Division .

Bench, inasmuch as it had found that the second, third and . fourth
detendants had full personal knowledge, at the time they-entered into

their contract with Mces. Dickinson, of her previous contraet with the -

plaintiff, and it appeared in the judgment of the Subordinate Judge, that,
before him, it was, on behalf of the defendants, ‘ admitted that the
ejuitable doctrine which relegates a purchaser [1458] with notice to the
position of the seller as against the prior purchaser,must govern this case,”
if the priority of theé plaintifi’s contract and notice of it by the defendants
were established. "It was not disputed that Mrs. Dickinson (who has
been stated to be a Eurasian lady, 4.e., an Indo-British Christian) was in
possession of the property at the tlme of her contira.cti to sell it to the
plaintiff, who is a Hindu ; and her position was, that a suit by the plaint-
iff for specific performance of that contract would lie against her. Her
three co-defendants, with whom she had colluded, were Hindus.
-Macpherson said thaf, under such circumstances and after considering
the authorities, he feared that he could not successfully maintain that the
admission, made, on behalf of his elients, before the Subordinate Judge,
was erroneous in point of law, The language of ss. 48 and 49 of the
Registration Act {VIIT of 1871) does not appear to be stronger than that
of 88. 4 and 5 of the Irish Registration Statute, 6 Anne, e. II (1), [146]
notwithstanding which, an unregistered mortgage or deed of sale of
property. would, in Ireland, be preferred to a subsequent bub registered
morbgage or deed of sale relating to the same property, if the party claim-
ing under the regigtered ingtrument had, at the time of ' the execution
thereof, actual notice of the previous unregistered instrument. Lord
Cairns, (., and Liord Selborne, in their speeches in the House of Lords in

(1) The object of registration is, in the first section of the Irish Act (6 Anne, c. 1I)
stated to be *for'securing putchasers preventing forgeries and fraudulent gifts and con-
veyances of lands, tenements and hereditaments ”; and that section provided for the
establishment of a Registry office. The third section enacted “ that a memorial of all
deeds and conveyances which, from and after the 25th day of March A.D. 1708, shall
be made and executed, and of all wills and devises in writing, made or to be made and
published, where the devisor or testatrix shall die after the said 25th March 1708, for of

concerning and whereby any honours, manors, lands, temements or hereditaments -
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within this kingdom (Ireland) may be any ways affected may, at the election of the

party or- parsles concerned be registered in such manner as ig hereinafter directed.”
The 4th section enacted “ that every such deed or conveyance, a memorial whereof
shall be duly registered according to the rules #nd direction in this Act prescribed,

shall, from and after the said 25th March 1708, be deemed and taken as good and
effectual both in law and equity, according to the priority of time of registering
such memorial for and concerning the honours, manors, lands, tenements and
hereditaments in such a deed or convsyance mentioned, or contained, according to
the right, title and interest of the person or persons so conveying such honours, manors,
lands, tenements and hereditaments against all and every other deed, conveyarce, or
disposition of the honours, &ec. &c., or. any part thereof comprised or contained in any
such memorial as-aforesaid.” The 5th section enacted *‘that every deed or conveyance
not registered, which shall be made or executed from and after the 25th day of March
1708, of all or any of the honours, manors, lands, tenements or hereditaments compris-
ed or contained in such a deed orconveyance, a memorinl whereof shall be registersd
in pursuance of this Act, shall be deemed and adjudged as fraudulent and void; not only
against such a deed or conveyance registered as aforesaid, but likewise against all and
every creditor and creditors by judgment, recognisance, statute merchant, or of the
staple, consigned a.cknowledged or entered into from and after the 25th day of March
aforesaid, as for:and concerning all or any of the honours, manors, lands tenements
or heredltaments, ‘eontained or expressed in such memorial reglstered as aforesald 2

el
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The Agra Bamk v. Barry ), admltted tha,t upon the authorities, this is
the well-established doctrine of equity, but held thdt there was not in-that
particular case apy actual notice or constructive notice accompanied by.
frand, which would give scope for the'applicition of that doctrine. . The
same docmne is applicable to cases arising under the Middlesex Registry
Act. In Lee v. Clutton (2), ‘a case recently decided by Jessell, M.R., ke,

"while holding that, there being only an’imputation of constructuwe notlce of.

an unregistered charge unaccompanied by any allegation of fraud on the
part of the party who obtained the registered deed, the latter deed must:
prevail, yet admitted tbat the result would have been different" if thera
had been actual notice of the unregistered charge, or constructive notice of
it accompanied by fraud. Counsel also mentioned Jivandas Keshawji v,

Framji, Nanabhai (3).

WEesTROPP, C.J.—The question as o the effect of actual notice to
the second, third, and fourth defendants, of the contract by the first
defendant, Mrs. Dickinson, to sell propersy, the subject of this suit, to the
plaintiff, was not submitted by the Division Bench to the Full Bench,
because, as already mentioned in the course of the hearing of the present
petition of review, the defendants had, in the Court of ths Subordinate:
Judge, admitted that the equitable doctrine which relegates a purehaser
with notice to [147]) the position of the seller, as against the prior pur-
chaser, must govern this case, if' the priority of the plaintiff’s contract
and notice of it by the defendants were established.. And the investi-
gation of the ‘matter in dispute between the parties proceeded in that
Court upon the basis of that admission: Under such circumstances there’

‘would be some difficulty in now permitting the defendants to withdraw

it, even if it were erroneous in pomt of law. Ih does not, howevér, seemm.
to have been so. )

The contract for sale to the plaintiff was proved partly by fwo letters
of the 26th and 27th May 1874 and partly by oral evidence of the payment’
of earnest-money to complete the bargain. The Full Bench held those
letters not to be registrable documents within theé meaning of the 17th
section of the Indian Registration Act (VIIL of 1871), and, therefore, not
to be within s. 49 of the same Act, and consequently, not excluded
by it from being received in evidence. That circumstance  distinguishes

_this case from Hicks v. Powell (4), Futtechand Sahoo v. Leelumber Singh

Doss(5), and Valaji Isaji v Thomas (6).

In the first mentioned of those three cases, the successful parby, ‘who
claimed under a registered mortgage of 1866, appears to have had notice
(whether actual or constructive, 1s not stated in the report) of an unregis-
tored but registrable deed of the 24th April 1865, executed by the same
grantor (the mortgagor of 1866), declaring the trusts of the proceeds of the
intended sale to be for the benefit of the  creditors -of a firm of which he

. ‘was a member. The deed of the 24th April 1865 having been registrable,

bus:not registered, it was inadmissible in evidence; and that eircumstance
per se was sufficient ground for the disposal of-the suit; asthe parties
claiming under that deed were thus rendered unable to prove their case.
The judgment sesms, however, to have gons somewhat beyond that point,
but, with all due deference to the high authorlhv by whom it was given, I

(1) L.R 7Eng &Ir App 135 ‘ G
© - (2) 45 L, J- Ch. 43, affirmed on appeaI 46LJ Ch. 48
{8 TB.H.G.R.OCJ 5. l4)LR.40hau 741
{5) 14 M. 1. A. 120=9 B. LR 433, Sl (6) 1, B, 194, ..
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would venture to sa,y. nob mdxspensably for the decxslon of bhe ease. In
the two other cases notice was not an ingredient.

The Irish Registration Act (6 Anne, c. II) and the Middlesex Regis-
tration Act (7 Anne, ¢. XX) differ from the Indian[148) Reglsbrauon Aects of
18686, 1871 and 1877, in not prohibiting the recsption of unregistered but
regstrable documents in evideace. ‘That distinetion is not, however, of
importance in this case, so far as regards the latters of the 260h and 27th
“May, 1874, inasmuch as the Full Bench held that those lesters are not
‘vegistrable documents. The circumstance, that those letters were not re-
- gistrable -and, therefore, not excluded from evidenes, and the possibility of
pmvmg the payment of the earnest-money,: tided the plaintiff over the
main dlﬂlculty in hig path. I may take this opportunity of saying that I
agree in my brother Melvill’s statement of the point act;uallv decided in
Balaram Nemchcmd V. Appa Dula(1) made by him in* Sambhubhai v.
Shw’aldas @.
- Those letters being in evidence, the next cfectnon to be congidered is
s. 48 ‘of Act VIII of 1871, which enacts that ‘' all documents not
testamentary, duly registered under this Act, and relating to any pro-
perty, whether moveable or immoveable, shall take effect against any oral

agreement or declaration relating to such property, upless where the

agraeement or declaration’ has been accompanied or followed by delivery of

possession.” In relation to this gection, it should be remembered, that’

1879
-0cr. 10, -

FouLLn
-BENCH.

4 B. 126
(F.B.y=
5 Ind. Jur,
37.

registration cannot confer -validity upon an instrument which is ulira .

vires, . or illegal, or fraudulent. The law of registration was intended to
prevent and not to aid fraud. In Underwood v. Lord Courtown (8), Lord
Redesdale (a high authority on the law of registration) held that the be-
nefit of the Irish Regxsbratlon Act could not be given to a deed which was
not above exception. 'And in Latouche v. Lord Dunsany 4), speakivg of
the same Act {6 Anne, c. 11, Ir.) he said: ‘‘ The intention was to make
priority of registration the criterion of title to all intents and purposes
Wbabevér But this does not exclude anything which affects the cob-
smence of the party himself who claims under the registered deed ;

‘never was the intention of the Legislature to give a priority of rlght to
commit a fraud ; bus its meaning was that, parties dealing fairly, priority
should: be given to him who had the [149] registered - instrument,

and that in equity as well as at law.” -~ The rule of equity in England and
TIreland is that she person, who purcha,ses ap estate (althovgh for valuable -

consideration) - after potice of a prior equitable right, makes himsell a

mala-fide purchaser, and will not be enabled by getting in the legal estate. -

to defeat such prior eguitable interest, but will be held a trustee for the

benefis of the person whose right he sought to defeat; and, as Lord

Hardwicke in e Neve v. Le Neve (5) and Liord King, before him, in Blades
v. Blades (6) have said, ‘ frand or mala fides is the true ground on which
the Court is governed in cases of notice.”” Le Neve v. Le Neve arose in
Middlegex, a register county. Blades v. Blades arose in Yorkshire, also
a registeér county, In each of thoss cases, the purchaser with notice had
registeréd his conveyance, and the equitable claimant had neglected.to

L

(I)QB H.C.R: 121, - <~ (2) Sugra,4 B, 89 (92).

"(3)-4'8ch, & Leffoy 41abtp, 68; and see'1 . W.-R. 814, and-8 C. W. R 300.
v \_\(4-) 1-8ch & Lefroy 137 at p, 189, - i

'5) Ambler 436, 447 ; 2 Wh. & Tud. 32, 41,42 {5th ed.); - - !

(6) 1 Eq: Ca. Ab. 358. vl. 12, et vids as to thig case the observatmns 0f Lord
ﬂardwwke in Ambler, pp. 445, 446, and'in 1 Ves, Ben, 68, -~ - L
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register ; and in each the eonduct of the purchaser- (who-had notice of the
prior elaim} in taking, and of his vendor in . giving, the registered con-
veyaunce, was deemed fraudulent and collusive. In the Agra Bank.v.
Barry (1) which has been mentioned by Mr. Macpherson Liord Cairns, C.,
said: “ Your Lordships have been referred to the Act of Anne, which
established a registry of deeds in Ireland, and your Lordships have been
referred to the aubhorities which bave been decided with reference o the
state of the law of registration since the passing of that Act. My Lordr@
.any person reading over that Act of. Parliament would, perhaps, in th3
first instance conclude, as has often been said, that it was an Act absi+

lutely -decisive of priority under all circumstances, and enasting’ that,

under every circumstance that could be supposed, the deed first registerdd
was to take precedence of a deed which, although it might be executpd
before, was not registered till. afterwards. . But by decisions(2) which;
now, as it seems to me, well established bhe la.w, and which it would notme.

I think,[150] expedient in any way now to call in question, ithasheen setkied
“that, notwithstanding the apparent strmgeney of the words containe:i'in
‘this Act of Parliament, still, if a person in Ireland registers a deed, and if,

at the time he registers the deed, either he hlmself or an agent, whose
knowledge. is the knowledge of his principal, has notice of an earlier

-.deed, which, though executed, is not registered, the registration which

he- acbua.lly effects will not give him priority over that earlier deed. And,
my Lords, I take the expla.na.blon of those decisions to be that, which

- Was given. by Lord King in the case of Blades v. Blades (8) upwards of 150

years.ago, * * ¥ that, inasmuch as the object of the statute is to ‘take

“eare that, by the fact of deeds being placed upon a register, those who come

t0 register a subsequent deed shall be informed of the earlier title, the end

"and object of the statute is accomplished, if the person coming to registar

.a deed has, aliunde, and not by means of the register, notice of a deed atfect-
ing the property executed befora bis own. In that.case, the notoriety
“which it was the object of the statute to securs, is effected in a different
‘manuer, but effected as absolutely in respect of: the person who thus
comes to register as if he had found, upon the register, notice of . )*,he

~earlier deed. If that is so, your Lordships will observe that those ci‘ses

depend, and depend entirely, upon the quesfion of actual’ notice exthe, to
“the prmclpal or to the agent whose knowledge is bhe knowledge of ‘the
principal.” " Lord Selborne in the same case said (4): “ It would, I think,
my Lords, be quite inconsistent with the policy of the Reglsbry Ach (6
“Anns, ¢. II), which tells & purchaser or mortgagee that a prior unreglstered

"~ deed is frandulent and void as against a latter registered deed—I say it

would be altogether inconsistent with that polisy to hold that a purcha.ser
-"or morbgagee is under an obligation to make any . mqumes with a view to

“the diseovery of unregistered interests. - Bub it i§ qulte consistent with tiha.t

that if he or his' agent actually knows of the existence of such unregls--

. Jsered interests when he takes his own deed, he may be estopped m equlby

“from saying that, as to him, they are fraudulent,”

.-+ The Statute of Inrolment of Deeds of. Barga,iﬁ a.nd Sale (27 Hen :
" VIII, ¢. XVI) enacted that ‘' no manors, Iands,‘tenements [151] or’

(1)-L.R. 7:Eog. & Ir. App. 185, 147,

-(2) Ez. gr.: Nigon v. Hamilton, 3 Dru. & ‘Walsh 364 Lord Fo'rbes v. Demston,
4 Bro. Parl, C. 189 as described by Tiord Hardwicke in Le Neve.v. Lie Nové ; ‘Ambler
436, 444 (nomine. Lorol Porbes v. Nelson); and see; 1: Ves ben, 64, 67 Stuartv
Ferguson, Hayes 452, s e

(3) 1Eq. Ca. Ab, 858, pl. 12, £4) L. R 7 Eng &I App 157
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other herednbaments shall pass, - {alter or change from ‘ong )ﬁb a.nother,
whéreby: any ‘estate of inHetitance or freehdld shallibe ‘made to take effect
| in any person or pérsons ot in' ‘dny vuse thereof, except the szy¢ne bargain
and sale be ‘made by writing, indented, sealed’ and! inrolled n*iﬁme of the
King’s' Courts: ab- Westmiinster, &ei, &e., withir six months: ‘hext after
the date of the same writings' -indented.” Lmd Hardwicke in Le Neve v.
Le Neve (1), spea.ng of that statute; said : ** What is' the meaning of this? ?
-Beforp the making:of the Act, any paper writing pasgsed the: use from the!
- argainer to the bargainee, whereby!great mischiefsarose ;ifor it ettangled’
the purchasers, affected’ and m]ured ‘the Crown, and was contrary to the
rule of law, which required notoriety'in purchases by feoffment and. hvery,‘
&e. But, what bas been the construetion. of this' statute ever since ?-
~Why, if a subsequent ba.rga.mee has notice of a.prior, heis equally affected
“with that notlce ag"if the prior purchase had  besn’ & conveVance by,
feoffment and hverv, ‘&e. Thoe operation of both Acts’ of Parllamenb
(Mlddlesax Registry Act, 7 Anne, ¢. XX, and the’ Statube of Intolments, 27
Hen VIIL, ¢. XVI) and zonstroction of them ‘is‘the same ; and it would be
. a. mast) mischievous thing if a person taking advantage of the legal form’
‘*a,ppomted by an Act of Parliament might, undet that, protect bxmself
aga.lnsu a person who had a prlor equity of Whmh he bhad notice,” " °

., Section 48 of the Indian Registration Act (VIII of 1871) prov1des
" that & document, duly registered under that Act, shall * take effect’’ against
. an oral agreement unaccompanied by possession, but that prowsmn cannob;

‘be properly a.pphed to a registered document which has been given, accept-.

«d and registered in fraud of a third parby, as is. the case with: the

rreglstex‘ed deed of sale whieh has besn given. by .the first defendant,:

a.nd accepted by the other defendants, with full notica of the prior contract.
of sale to;the plaxnblff by the first defendant, and, therefore, most clearly .
lhmd deliberately in fraud of the plaintiff whom by their coliusive condugt,

‘il of the defendants have prevented from obtaining from the first defend- -

‘ant’a regular conveyange of the property, registration [152] of it; and:

‘possession of the properby.. The second, .third and fourth. defendants,

almost, immediately affer the first defendant had: cantracted to sell.that

xproperty to the plaintiff and after the latter had paid to Mr. Gleveland the:

-sarnest-money upon that contract, induced the ‘first defendant, who seems:

tp haveibeen a most. vacillating and easily misled person, to. depart from

her engagemenb to the plaintiff and to resell.to themselves at a -higher
price ; and have, with full knowledge of the plaintiff’s prior and équitable
claim, ‘successfully struggled to obtain from her, and to register, the con-

‘ypyance, to which they ask this Coutb to' apply s.-48 in: their . favour.’

"The object of that section wag to prevent fraud; the application of it in:

favour:of the second,. third and fourth defendants. would be: to render

#{raud: (;mumpha,nt (2). There ig this :further ground for vefusing: t6. those:

ﬁefendants the benefit of that secbxon, that the reason. for the. exeepblonf

ma.de ‘by: it in favour, of an oral agreement accompanied by pogsession.
1is.that, by such possession, the parties who rely on a subsequent registered

-deed, had; or might, if they had been reasona.bly vigilant, ;have had pre-

v;qusly to entering into their conbracf, with the vendor a.nd to; their ha,kmg

g

(1) Amblét 436 =3 Atk. 646; 1 Ves.'Sen, 64; 2 Wh. & Tu, 32,38, 39 (5th ed)

(2) For' similar . reasching as to the Statute of quds—see Fincoln v anht by: -
’I?umer L.J. (4. DeG. and J, 16, 22), and by Selborne, C., in the Jervis, v. Berrzdye’
{L. R. 8 Ch. 351 360) H a.ud as to Ach XIX of 1843 see per Tumer, L J IO Moore’s
vlnd App. 228 R e
e
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a conveyance. nomce. by the fact of such possession, that there Wwas some
prior claim to the property. That notice they bave bad in this case even
more fully $ban mere possession of the.-property by the. plaintiff - would,
bave furnighed to them. = It was proved, to the satisfaction of tbe Sub-
ordinate Judge apd of the Division Court,. that- the second,. thud apd
fourth defendants were, when entermg into their contract with the first de~.

" fendant, fully aware of her prior contract with the plaintiff, and that,.

kuowmg the price he agreed to pay, they deliberately outbid him, and did

everything in bhelr power fo thwart bim in obtaining a- performanee ‘of the

first defendant’ s part of the contract, and bave not hesitated to support the:.
alleged priority of the contracs of the: first - defendant. with themselves by::
false and fabricated evidence (1). . o . R

~ The plalptlff being a Hindu, the ﬁrst defenda.nt being a Gbnstlan.
and the second, third and fourth defendants . bemg Hindus, ‘[158]
this case bears some similarity, in respect of the complication of paitbies.
defendants, /to Varden v. Luckpathy (2), where the plaintiff ‘was an
Armeujan -and the defendants were Hindus, Mahomedans and Chris~.
tians. . The Prlvy Council there, relying upon the Madras Reg. 1T of 1802, -
8. 17, which, “in the absence’ of any specific rule,” prescribes, 'for. the
guidance of the Madras Court, ]ustlce, equity and good’ consclence,"‘é‘,
enforced. an equitable ‘mortgage in-accordance with' the ruleg which '
prevail ‘in “an -English Court of’ Equlby Regulation TV of 1827, 8. 26. of
the Bombay Code, enacts that *‘ the law to ‘be observed in the ! trial of'
suwits shall .be Acte of Parliament and Regulations of Government ap-ﬁ
plicable to the case; in  the absence of such Acts and Regulablons. the':
usage of the country in which the suit arose;if- mone such appears,. tne‘
law of the defendant ; and in the absence of speclﬁc law and usage," eqult.y .
and good conscience alone.” Act VIII of 1871 (ss. 17, 48 and 49) is the:
only legislation which has been mentioned in connexion with this case, and
doos .not, as has been already said, appear to avail the defendants, - Acﬁs I
and XIX of 1843 were repealed by Act XVI of 1864, and their provisions:.
as to notice were not re-enacted. No specific usage of the Dekkan, whencs:
the case comes, has been alleged or proved in relation to it; the defendants:
are diverse, being a Christian and three Hindus. There is"no law "
binding Christians in this Presidency which would exonerate ‘tha Chris-1.
tian defendant. from the performance of her contract with the plaintiff,’
or tolerate tbe collusion between her and her co-defendants ; and; if 'we look-
to the Hindu law, . the three Hindu defendants, so far from - heing:
a.lded are concluded by it.. In Manu, ch. viii, pl. 165, it is laid down thuss*
* When the J udge digcovers a fraudulent pledge or sale, a frandulent gift’,
or accoptance, or in Whatever other case he detects fraud, let him' annuls
the whole transaction.” Brihaspati declares that ** a. fraudulent purchaser-
is athief (3).” Theobservations of Mr. Justice West in his very able ]udg-f
ment.in Lalubhai v. Bai Amrit, ab page 333 of the Report (4), show that,:
according to Hindu law, in his opinion, the purchaser, with notice of & prxor
contract of sale, takes subject to it, and is a parby to a fraud in accepting B

" goaveyance from the same veador. To-the same effect is the remark ab page-

[154] 146 of the Roport in Balaram v. Appa (5). In Bayabai-v: ‘Balcz (6)\

(1) Vide 1 Kent. Com., p. 525, 10h ed., pl. 465, (99 MTA 308,
(3) Goleb Dlg Bk. 1, oh i, pl. 57; and see tha texts quoted in 2 B 306 hy
West J. : o o
(4r 2 B. 299’ (333) ot
“(5) 9 B.H.G.R. 121 (146, 147. ) : (6) 7 B.H.C.R., App 1, xxii; xxm
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‘a transachon, even g0 sacred as an a.dopmon amongsb Hmdus, was held to- 1879
be a.volded by fraud. o 0o¢T, 105
" Instances are not wanting in the reports of Indlan cases in which'the. . =7 ., .
* docbnne of Eaglish Courts'of Equity as to - notice has been applied in ‘the’ " FULL
" Mofugsil, Amongst thém may be. mentxoned Gopal v. ~Krishnappa’ (1) BENCH-»
- where a mortgage of the 1st August 1864, unregistered ;and without pos-:.

_ gession, was (even in the Dekkan, where the rule of Hindu law'is that a l; )156 :
. mortgage of land must, to have validity against third’ persons, he acoom-: )
8 lnd Jllr.
panied by possession) held: valid agexnsb a - subsequent purchaser, under a 37,

rogistered deed of 1867, with possession; who had notice of the mortgage.
That he had. such notice through a# order of Court, which may have beeit
irregular, was deemed not to affect the equitable  value:of the notice. ‘The

‘mortgage might have been : registered under Bombay Reg. IX. of 1827
and Act XIX of 1843. The purchase deed was registered under Act’ XVI
-of 1864. In Shib Kishen v. Shezkh Abdul (2) an agreement for sale was.
enforced aga.lnsb a subsequent purchaser with notice. The same prmclple _
was acted on in Ramtonoo v. Gour  Chunder (3), _where an inquiry was®
directed as to whether a purchaser had notice of a previous a.greement for ;

"gale. Tn Gowree Kant v: Girdhar (4), with reference to s. 68 of Act XVI
of 1864, ‘the Court said that a registered deed counld nof prevail . aga.lnsb &

. prior unregistered deed, whereof the_grantee of the. registered deed had

notice. . Jivindas v. meﬂ (5) arose within the orlgmal ]urxsdlcmon of »
the ngh Courb, not in the Mofussil.
' Tne Specific Relief Act (I of 1877) bavmg come 1nto foree smce the
presenb litigation commenced, is nof. a,pphcable to this caso, It is,. there--
fore, unnecessary now to conSIder s 4,clc; s, 24, cl d;s. 27 cl. b, and,
the illustrations of 1t B .

' The pelublon of rev1ew is: dlsm1ssed
3B, '155:’
[155] APPELLATE GIVIL

Before Szr Charles Sarqent Kf Oﬁif;mtmq Ghzef J'ustwe, and
4 Je v MroJustice: M Melvill, .- . w

v

‘;HARKISANDAS,NARANDAS, DECEASED ;. HIS "HEIR; fHIS‘ WIDo’W
- BarJAMNA (Original Pleintiff), Appellant v.: Bal IcHHA -
(Orzgmal Defendant), Respondent.™ [17th November, 187 9]

Ger'tificate of Salp—m Rzght of actwn— Registration Act (No. VI I of 1871), s, 49. . '('

..The plaintiff sued to recover possesswn of a housa purchased by: him at &
“Court, sale for Rs. 850. The plaint was filed on the 81st March 1873." No
‘gertificate of sale was filed with'it; but plaintiff subeequently produced ore,’
i dated tha 8th July 1873, and the Court admitted it in evidence. - Defendant-
-submitted that the suit. should be dismissed, as no certificate was produced by,
the plaintiff with the plaint. The first Courﬁ made a decree in the. plaintiff’s.
‘favour The Court of appeal reversed that decree, and dlsmnsed the, suit,
‘holdiog that the ce:txﬁcate ought not to-have been recelved in evxdence by the

lower Court, - - . . :

. Second Appea\ o, 811 of 1879

(1) B.H G R A 0 J. 60 and 800 Sura] Banszv Sheo Prashad GIA 88
T{2) 18 W, R. 604, : (3) 3 W.R. 64,
(4)4BLRAGB 12WR456.~, T 1(8) 7T BJHL.GLR. 0.0, 45
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