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The plaintiff claims Rs.’ 27-14-0 as being due to himon a money

bond dated the 2nd of Kartik Vadya Shake 1797 (lahh November 1875).
"[104] “ The suit is governed by three years’ limitation. The bond
onbams a native date:only, :and the claim has been filed on the 12th:

March 1879. Reckoning the period by. the British ca.lendar the >lfxun& is m ’

tlme, bub reckoning it by the native one, it is out of time * *
. ‘The wording of the illustrations o s. 25 of Act XV of 1878 makes
me. to doubt the otherwise plain construction of the section itself. = As
. cases of bhis natire are fraquently to be met with, I think it advisable, for.
the ends of justice and removal  of any doubt on the subject, to refer this
case, under s. 617 of Act X of 1877, as. to ‘whether limitation is to be.
invariably computed according. to the Gregorla.n calendar, though an
mstrumenb contains a native date only.”
Ghanasham Nilkanth, for the plalntlff.

' PER CURIAM.

Section 25 of Act XV of 1877 provides that “all instruments shall, for
the purposes of .the Act, be deemed .to bs 'made with reference -to the
Gregorian calendar.” The meaning of this clearly i is tha.t the parbles to an
instrument shiall be deemed to bave used the terms * year’ and naonth’ in

the sense which they bear.in the Gregorlan calenda.r Under this view
the suit is not barred , } -
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APPELLATE CIVIL.

Before Sir Mzchael Roberts Westropp, Kt., Chief Justzce, a,nd
Mr. Justice Kemball.

~ ADVYAPA, SON oF CHINAPA (Original Defendant), Appellant .
‘RUDRAYVA (Orzgmal Plaintiff), Respondent.™ {4th October, 1879]
Hmdu, Law—Daughter’s right of .,uccessz.on—Incontmence. S .
Under the Hindu law prevailing in "this Presidency a daughter is not debarred
* by incontinence from succession to the estate of her father.

Smriti writers and commentators on Hindu law and judicial decisions on the
‘question of a daughter’s right of succession, referred to and disoussed.

- [Appr., 31 B. 495 (510)=9 Bom, L.R. 774 (787); 5 M. 149 ; R., 23 B. 296 (301); 26 M.
509 31 M. 100=18 M.L.J. 70=2 M.L.T, 533 ; 40 C, 650 = 17 C.L.J. 438 (457)——}
17 C.W.N. 679 (693) 19 Ind. Cas, 129; 4 N.L.R. 81 ; D), 22C, 347.]

THIS was. a speclal appeal from the decision of C. H. Shaw, Dlstrxct
Judge of Belgaum, reversmg the decree of Ramchandra Rao, Subordmate
Judge of Saundatti.

[105] The plaiptiff Rudrava claiming title as heir of her moﬁher
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Gorlingows, who died on the 15th October 1867 brought this suif for the,y ‘

- recovery of certain jirait lands. The suit was originally against Advyapa,.
Hanmantgavda and Teyowa, the plaintifi’s sister. Five other personsl

wore afterwards joined as defendants.

The -defendant Advyapa, ‘a_ male relative of the plaintiff’s father,
answered that the plainbiff had been ‘s prostitute for twenty-five or thirty’
years, ‘and, therefors, -could not take as heir. He also alleged that the’
. .. lands in dispute were undivided ancestral estate, and could not he clairmed’

* by the pla.mtlff Hanmantgavda pleaded that he was a tenant of Advyapa

e Civil Reference No. 13 of 1879. ‘
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and thab the suit was barred, under 5. 2 of Acb VIII of 1859, by the
plaintiff’s former suit against him. = The defence of Tayowa was that the
lands belonged to her father Shivrudra and not to Advyapa, and that
she was the sole heir, as plaintiff had been a prostitute for many years, and
excommunicated from the caste. The remaining defenda.nts did not ﬁle
any written statements.

. One of the issues laid down by the Subordinate’ Judge was whether
the plaintiff had a right to sue, and he decided this issue in the negative.
He found that she had been guilty of adultery; and had lived for many
years as a prostitute with one Jinna, a Jain by caste, by whom she had
geveral children. He accordingly dismissed the plaintiff’s claim. .
" Mr. Sbaw in appeal reversed the decree of the first Court. He found
that the lands in dispute were the’ self-acquired’ property of Shivrudra,
the plaintiff’s father ; that he (Shivrudra) was divided in estate from the
defendants; and tha,t the plaintiff and Tayowa were each entitled to half
of the property in dispute. He held that the plaintiff did not forfeit her
nght of succession by her criminal intimacy with Jinra. ,

Advyapa preferred a special appeal to the ngh Gourt None of the
other defendants were parties to if.

*.Shamrao Vithal, for the appellanb-Both the lower Courts have
found as a fact that Rudrava was the mistress of Jinna for many years, -
and had children by him. She was thus an unchaste woman and an oub-
caste, She was, therefore, incompetent to succeeed to the properﬁy of, her
deceased father. The Hindu law strictly [106] enjoins chastlty in
women. An unchaste widow does not succeed to the estate of her hus-
band : Mitakshara, ch. ii, s. ii, pl. 2; (Stokes’ H. L. Books, p. 440).
Chastity is expressly made a condltlon on which her right of succession

7 depends, Among the persons who are excluded from the right of

inberitance are-outicastes and persons addicted to vice ; Mitak., ¢h. ii, s. %,
pl. 1,3 : Vya. May., ch. iv, s. xi, pl. 3, 12. . The causes of exclusion from
inheritance mentioned in placita} and 3 of the Mitakshara are made
expressly applicable to women, whether mother, wife or daughter. A
daughter who is unchaste, or who has abandoned herself to prostitution, is
wholly incompetent to inherit the property left by her parents ; 2 W. Macn.

H.L, pp. 132, 133, Case V... The learned pleader also referred to Shama-
charn Sirkar's Vya. Da.tpan, p. 1016, plac. 663 ; Strimuitu Muttu Vizia
Ragunada Rani v. Dorasinga Tevar (1) Daya Sangmha, ch. i, s. iii, pl. T

. to 5 (Stokes’ H.IL. Books, p. 476) ; Manu, ch. v., para. 149.

Ghanasham Nilkanth Nadkarm, for the reSpondent —A daughter does
not forfeit her right of succession by incontinence. - No doubt a - widow
who is unchaste 2does not succeed to the property of her husband. The-
Hindu law expressly requires chastity in a wife, and ma.kes her right of.

. succession to- the property of her husband depend upou it: Vya. May .-

, ch (v, s. vili; pl. 2, 8, 9 (Stokes’ H. L. Books, pp. 84, (86); Mit., ch. ii,

8. i, pl 6,7, 13, 18 (Stokes H. L. Books, pp. 428, 429, 431, 432) But
there is no authority for contendmg that chasmy is a necessary condi- -
fion of a da.ughters right of inheritance, . Her right is. absolute : Vya )
May., ch. iv, s.. viii, pl. 10 (Stokes” H. L. Books, p. 86) ; Mit., ch. ii,

8. ii, pl. 2, 8, 4 (Stokes' H. L. Books, 440). ' The learned pleader also
referred to ‘Act XXI of 1850;. Bakubai: v. Manckabaz (2) ; Parvati v..

thku (3); Poliv. Narotam (4)

(1) 6M.H.C.R 810, - R "75'(2")72'51#.-
(3) 4 B.H.C.R. A.C.3. 2§, 1 (4) 6B
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e JUDGMENT

WESTROPP C.J.—The facts, as found - by the District Judge, arej
ﬁhese—Shwrudra, a Lingayet by caste; separate from hig family, died
possessed of certain jirait lands in the village of Ogargole, taluka Paras-,
gad and Zilla of Belgaum, acquired by hlmself and was survived by his
widow Gorlingowa and two daughters, Rudrava (the plaintiff), wife of
Maleshapa Nisbat [107] Desai, and Tayowa, the wife of Shivlingapa.
Gorlingowa, the widow of Shivrudra, succeeded to the lands, and. en]oyed
them until her death on the 15th October 1867.

X The plaintiff brought the present suit against (1) Advyapa, a male
relative of Shivrudra; (2) Hanmantgavda, who alleged himself to be the

tenant of the lands under Advyapa ; (8) Tayowa, the plaintiff’s sister, and,

five other defendants related to Shivrudra. The plaintiff complained thab,
the lands had been wrongfully seized by Advyapa and Hanmantgavda. The
defendants Advyapa and Hanmantgavda filed written statements to the;
effect that the lands were the property of Advyapa, and that Hanman§-,
gavda was his tenant, and that Shivrudra ab the time of his death was a.

member of an undivided family, and the :plaintiff, therefore, could not:
‘maintain her suit. The third defendant Tayowa in her written statement:
charged her sister, the plaintiff, with being a prostitute for many years

- and an outcaste. The Subordinate Judge found that the plaintiff had com-

mitted adultery, and lived as a prostitute for tweny-five or thirty years,

and on these grounds he rejected her suit with costs.

The District Judge, on appeal, found that Shivrudra was not at hla
death a member of an undivided family; that Rudrava, suhsequently to
her marriage, had formed a eriminal intimaey with Jinna, a Jain, and by
him had several children ; that her husband Maleshapsa instituted a pro-
gocubion against her for adultery, which the Magistrate, Mr. Lockett,:
dismissed, and he referred Maleshapa to a civil suit if he desired to recover
as damages the costs of his marrla.ge to Rudrava; that Maleshapa took no-
further proceedings against, or in respect of, Rudrava; and she was nob.

1879
OcT. 4)

———

APPEL:
LATE
Crvin,’
4 B. 103='
Q lnd».’{ ur;’
630,0

" expelled from cagte. In fact, her son Tikapa had been duly married in; -

" the caste. Mr. Shaw was of opinion that Maleshapa’s-abandonment of all
further proceedings against her, and his not having divorced her, -amount-.
"~ ed to.a condonation of her adultery ; but thers is not any ﬁndlng that

Maleshapa ever resumed cohabitation with her... Under these clrcum-. :

‘stances the District Judge was of opinion that the right of Rudrava to:
succeed to & moiety of her deceased father Shivrudra’s estate was saved to
her by Act XXI of 1850, and that the other moiety descended upon her

sister {108] Tayowa. Mr. Shaw found in favour of the plainfiff on a.

- plea of res judicata raised by the defendants. That question has not been ‘

renewed before us. ;

The only questions argued before us were——l whether the meontl»
nence of Rudrava prevented her succession to the property of her father,
if uncondoned ; and—2, whether there was anything whleh amounted to
a condonation of it,

We doubt that we could coneur in the oplmon of the Dlstnct Judge.
that the facts which he has found amount, in la.w, to a eondonatlon of.
the admitted adultery of Rudrava.

‘There is not any finding as to whether lea.pa., the son of Rudra.va., .

who, as above stated, was treated as a member of the Lingayet caste by

" being permitted to marry & girl belonging toit, was the son of Maleshapa,:

. the Lingayet husband of Rudrava, or the son of Jinna, her Jain paramour.
el Y e
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In the absence of a -distinet finding or'evidence that Txka,pa, was not,
and could not have been, the son of Maleshapa by reason of t.he ‘non-acesss
of .the latter to Rudrava, we should have much difficulty in’ assuming that
Tikapa was not the son of Maleshapa, who never divorced Rudrava.
There is evidence, indeed her own admission, that she had illegitimate
children by Jinna; but whether Tikapa was one of them, does not appear.
‘Were it not for the view which we take of the succession of a daughter in
this Presndency, albeit incontinent previously to, and at the time of: the
opening® of, the succession, the question of Tikapa's legitimacy might be
important in this suit. If he were legitimate, it might perhaps be contend-
ed that, even according to the Bengal law, she, by producing a son capable
of making the necessary oblations to her father, had satisfied the
condition essential to her succession. On that question we offer no
opinion;

“ The contention on the part of the defendant and appellant Advyapa
{Tayowa has not appealed) that Rudrava’s want of chastity, previously to,
#and at the death of, her mother Gorlingowsa, disqualified Rudravs from
taking her deceased fatber’s estate, was mainly rested ou the general impor-

.tance which the Hindu law is said to attribute to chastity in women and on

inferences sought to be deduced from the Daya Bhaga and Daya Krama
[109} Sangraha, works of high authority in Bengal, but not so accepted
here.

 No case decided at this side of India has been cited to us, and we do
not know of any in this Presidency, in which it has been held that incon-
tinence disqualifies a daughter from taking her father's estate.

The Daya Bhaga (1), the Mitakshara (2), the Daya -Krama qa,n-
graha(8), and the Mayuka (4), all following Yajnyavalkya, admit that on the
failure of issue male and of the widow of 2 sepa,ra.ted deceased Hindu, hls
daughters succeed to his properby :

The Daya Bhaga (ch. xi, s. ii, pl. 1) quobmg Manu and Na,mda, a,nd
noting the observation of the latter, that the daughter inherits because
she, ag woll as the son, is a cause for prolongmg the father ) lme, proceeds
thus :— .

* The a,uthor sta.tes the circumstance of her continuing’ bhe 11ne
a8 a reason of the daughter’s succession (5); and the line of descend-
dnts here intends such descendants as present funeral oblations;
for one, who is not an offerer of oblations, confers no benefits, and, conse-
quently, differs in no respect from ths offsprmg of a stranger or no off-
sprmg at all;” and in pl. 8 it adds ;

- Therefore the doctrine should be respec(ied whlch D1kshxua. ma.mtmns,
ﬁamely, that a daugther who is ‘mother of her maile 1ssue, or who is
likely to become 80, is competent to inherit ; not one who is a widow, or is

. barren, or fails in brlnglng male igsue, as. bearmg none but daughters, or

from some other cause.” ‘Then (pl. 4, 5), quoting Paracara and Devala, the
Paya Bhaga proceeds to give the unmarried daughter the preference (6), and
on failure: of her, quoting (pl. 8) Brihaspati (alias Vrihaspati), places
‘next the dn.ughter who have or are likely to have male issue. In pl. 15 is
it said that ** a daughter’s right of succdession to the property of her father
is founded on her offerlng funeral oblations by means of ther son,” and in
pl 17 this proposition is, by the author, confirmed bya, [110] text cited from

" (1) Ch. xl,s i, pl 4. " (2) Mit,, ch. ii, 8. i, pl. 2.0 .. (8)- "Ch. 1,s i, ploi. T
' (4) Ch. iv, s, viii, pl. i. ,' " (5) Et mdesng p. 491, Bk, V, ch. viii, pl CeeCXix §
Nara.da. (by Jolly), pt H, xiii, 50 o (6) Sec. 2. W Macn H L 39. L
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Brihaspati., The result is that a daughter, who is a sonless wxaow, ab the
time the succession opens, cannot under the Daya Bhaga inherit from her
father (1), to which perhaps we, having regard to the Hindu Re- -marriage
Act (XV of 1856) should add if ‘she be beyond the period of chlld-
‘bearing.

In the Digest (Book V, ch. iv, pl. eexxiv), isa passage of three clauses
purporblng o ba the Smriti of Brihaspati (Vrihaspati), and relating to the
‘succession of the daughter and her son.- - The second clauss of that pass-
age, ag rendered by Mr. Colebrooke, rans thus: *‘ Married to a man of
‘equal class, virbuous, delighting in submission (2), she shall inherit her
father’s estate, whether she be expressly appointed 'or not ig raise male
issue o him.” Our learned friend - Mr. K. T. Telang; who -has rendered
to us valuable assistance, hag examined a copy in- his possession of the
institutes of Brihaspati, but has not been able to ‘diseover this elause in
it. - It is, however, quoted at length in the Daya Bhaga, ch. xi; ¢: ii, pl. 8,
in the Smriti Chandrika (3) ; also in® the Vira Mltrodaya, and in all threa
i attributed to Brihaspati, It is likewise quobed in the Daya Krama
Sangraha (ch. i, s. iii, pl. 4), but the name:of the writer is not there
given. Mr, Telang . informs. us that the Sanskrit word, which, in the
tra.nslatxon of the Da.ya. Bhaga [ch. xi, s: ii, pl: 8] is by. Colebrooke ren-
dered *‘ virtuous,” is in a Sanskrit copy of the Daya Bhaga in the hbrary
of the Bombay Branch of the Royal Asiatic Society, ‘‘sadhvi,” which is

the feminine form of “sadhu.” In Monier Williams’ Sanskrit and English

Dictionary (4) sadhvi is rendered thus: * a chaste of virbuous woman ;
a saintly woman ; a faithful wife” (5). It is most important to observe
that, albhough the second clause of the text of Bribaspati containing thé
word “‘sadhvi” is found in the Bengal treatises Daya Bhaga and Daya
Krama Sangraha, in the Madras treatise Smriti Chandrika and in the
[1 11] Benares treatise Vira Mitrodaya it has not been adopted or quoted in
gither of the treatises of the Marathi school of law, the Mitakshara and
Mayukha, and this omission is notably consistent with other peculiarities
relating o the succession of a daughter, which we shall notice in the Mitak-

shara and Mayukha, a8 well ag with the absence of any precedent at this -

$ide of India i imposing upon the daughter as a preliminary condifion of sue-
cession to her father’s property, that she shall be chaste. It is especially
remarkable in the case of the Mitakshara -that the second clause of the
passage from Brihaspati is ignored, as Vijnyanesvara does refer to-and
adopt the first clause of the text of Brihaspati (6).

_ The law, as laid down in the Daya Krama Sangraha in ‘relation to.
the succession of daughters and the reason. for i, accords completely Wlth
the Daya Bhaga (7).

The Smiriti Chandrika also glves, as a reason for the succession of
daughters, their power of prolonging the father’s line (8) but admitting,
their inferiority to the father of the deceased propositus in their capability
to confer spiritual benefits on the deceased, nevertheless prefers a daughter
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(1) 1 W. Maen: H. L. 21; 2 id, 44, 49, 88; Raj Clkunder Das v. Mussumat k

Dhunmunee, 3 S.DA. Rep. 361 362.

*(2) In the Daya Bhaga, ch. xi, s.ii, pl. in leu of “dellghtmg in subm)sswn”
we have *‘ devoted to obedience (surush anerata).

(3) Iyer’s transiation, p. 176, ch. xi, s. ‘11, pl. 26, -

(4) Page 1105, near the fop of column 2, :

" (5) ‘See Vyav. Darpana (2nd ed.); pp. 97, 28. :

(6) Mitak., ch. ii, s, ii, pl. 2; 8 Dig., Bk, V, ch. iv, pl ccxxw, cl i

(T Daya Kra;ma. Samgraha, ch i,8.iii; plo 1'to 5, :

'(8) Sm. Chand by Iyer, ch.xi, s. ii, pl. 9, 10.

583



+1879
OoT. 4,

APPEL-
LATE
CIviL.

B, 10i=
4 Ind. Jur.
630,

4 Bom. )1-12 : INDIAN DEOISIONS,!NEW 'SEI%IES » ~ [Vol.

to him—deeming not,only - herseli but also her son o be more, closely»

.connected with- the proposztus in point of consanguinity than the father of

the latter (1).. The same work excludes: altogether from - succession -the
childless or barren danghter (2). - We peed scarcely say. that the Srrith
Chandrika, though of high authority i m Southern Indxa., does not give the.
law to Western India. .

Tbe Mitakshara (ch. ii, s. u, pl. 2) runs as follows —

* Thus Katyayana says: ' Let the widow succeed to her husband s
Wealbh provided she ke chaste; and, in default of her, let the daughter
inherit, if unmarried.’ Also Vrlhasoa.bx The wife is pronounced successor
to the wealth of her husband, and, in her default, the daughter. As a son,.
so does the daughter of a man proceed from: his several limbs. How,
then, should any other person take her father's wealth 2 (3) In that
passage [112] the chastity of the widow is made the express condition
on which she can take, and there is no such provision as to the daughter.
This would, prima facie at least, appear to be an instance for the appli-
cation of the rule ezclusio unius est exclusio - alterius, The Mitakshara.
then explains the reason for the preference of the unmarried daughter :

8. ' It there be. cotnpetibion between a married and an unmarried
daughter, the unmarried one takes the succession under the specific:
provisions of the text above cited (in default of her, let the aa.ughter
inherit. if unma.rrxed) ‘

Here is a direct divergence from the doctrine of the Da.ya Bhaga,.
which had placed the heirship of the daughters on the funeral oblations to-

“be offered by their sons, and on that ground excluded : childless widowed

daughters. - This divergence is noticed by Sir Thomas Sbrange (4\ and by

, Mr. Colebrooke (5). The Mitakshara then proceeds :

"4, Iftbe competition be between an unprovided and an enrichg’dv
daughter, the unprovided one inherits ; but on failure of such, the enrich-
ed one suceeeds, for the text of Gautama is equally applicable to the
paternal as to the maternal estate. ‘A woman's separate property goes

_ to her daughters, unmarried or upprovided.’

‘We have not here one word as to the daughter ﬁa.kmg, because she.
may have a son to offer funeral oblations, or because she can perform any
ceremonies herself, or one word as to her-chastity, or as to her capacity.
to inherit depending upon ber having or being likely to have sons, as im
the Daya Bhaga and Daya Krama Sangraha. The author of the Mitak-
shara - draws a contract ‘between married and unmarried daughters in
favour of thelatter, simply because the test of Katyayana specified the
unmarried daughter, and he also contrasts the unprovided and the enrich-
ed daughter, but does not exclude the childless ‘or barren widowed
daughter. - And this seems to be the doctrine of the Benares and Mithila
schools also (6):

-[118] The Ma.yukha. is in accordance with the Mitakshara. It pre-
fers the unmarried, to the married, and amongst the married daughters,
:the unprovided .to the: provided, but makes no distinction  between
those Who have or are lxkely to have ohlldren and those Who are a.n&

¢

" (1) 8m, Chand. by Iyer, oh =i, 8. i, pl. 12 13,1415, . . o

(2) Ibid. pl. 21, . (3) 3 Dig., Bk. V, ch.:iv, pl. ccxxw. olii. -

(1) 1 Stra, H.L,, 138, 139, : (5) 2 Stra. H.L., 242,

(6) 1 W. Macn. 22 Vlvada. Chintamani by Tagore, - p.: 293 and " sSes per Bir J. 5
Golvxle in Srimati Uma Dem v Gokulana'nd -Das Mahapatm, L R. 5 Ind App 40 (46). ‘
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-must- remain. childless (1), and accordingly it is in-this Presidency well-
settled law, in. conformity with .the Mitakshara and Mayukha, that, as
between married daughters the circumstance of having.a son does not give
the married daughter having a son a prior claim to inheritance of her
parent’s property over tha married daughter not having a son ; Bakubai v.
Manchabai(2), Poli v. Narotum (3). It was in the former of these cases
argued, on behalf of the daughter who had a son, that Hindu succession
depended here, as in Bengal upon the capacity to perform funeral cere-
monies, and a Bengal case (4) was cited in support of that view ; but the
argument was not accepted by the High Court, which held that ‘sonship
is not a -test applicable at ' this side of India. The author of the
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Mitakshara, by his abovementioned guotation from Brihagpati—" as

a son, so does the daughter of a man proceed from his several
limbs ""—appears to rest her heirship on consanguinity. . That remark
of Bribaspati is an allusion fo a passage of the Veda quoted .by.
Baudhayena. Itis addressed by a father to his son, and is: ' From
my several limbs thou art distilled ; from my heart thou art produced ;.
thou art indeed self, but denominated son ; may thou live a  hundred
years ’(5). If Vijnyanesvara, by that extract from Brihaspati, intended,.
as it would appear, to ground the daughter’s right of succession on con-
sanguinity, such intention would be in complete harmony with his general
doctrine and that of the Mayukha, that . sapindaship is based on.
[113] $he community of particles (6) rather than on the offering or capa-:
city to offer funeral oblations. We say *‘ general,” not excluswe. doctrine
of the Mxtakshara, for in the sixth placztum of ch. ii, 8. ili, Vijnyanes-
vara. quotes a text attributed to Vishnu giving as a reason for the dsugh-
ter's son’s right to inherit on failure of daughters, that, ““in regard to the
obsequies of ancestors, daughter’s sons are considered as son’s sons.” Mr,
Colebrooke in .the note observes that this text is not to be found in
Vishnu’s institutes, but is cited under hisfna.me in the Smriti Chandrika (7).
Vijnyanesvara in the same placitum, in support of the right of the daugh-
ter’s son, also quotes a text of Manu nearly to the same effect as that of
Vrlhaspatl. But these quotations in placitum 6 bear upon the daughter’s
son only, and we have seen that Vunya,nesva.ra. and Nilakantha do not
assign any such reason for the succession of the daughter, and permit the
childless: and barren da.ughters to gucceed.
The -Mayukha - in respect of the daughter s succession quotes Manu's
* The son of a man is even as himself, and the daughter is equal to the

son : how, then, can any other inherit his property, but a daughter who is, -

as it were, hlmself”(s) -and Nilakantha adds : ** If there be more daugh:
ters than one, they are to divide (the estate) and take {each a share).”
He thén, for the proposition that, * where somse are married, and some
-unmarried, the unmarried ones alone (suceeed),” quotes the same text of

(1) Vyav. May ch.iv, sec. viii, pl. 10 to 12. )

2) 2 B. H.C.R. 5. . (3)6B H.C. R. 183. :

) (4) Mussamut Lukhimony Dosi v. Taramoni Goptea (1 Ind. Jur. 23). See also
Sibchunder Mallick.v. Sreemats Trepura (Fulton s Rep. 98) and 1 Morley’s Dig.,
p- 319, pl. 107 to 111.

(5) Colebrooke’s note to the Daya Bhaga, ch. xi, sec, ii, pl 14.

(6) Acbara Kanda of Mitak. Lalluvai v. Manku'ua'rbm. 2 B. 423, Bauskara
Msdyukha, ibid. 425. Nanda Pandita Datt, Mim., sec. vi, pl. 6. West and Bubler,
2nd ed. 174 et seq.; Lakshmibai v. Jairam Lari, 6 B. H. 0. R. 152 A ,C. 33 Lallu-
bhai v. Mankuverbai, 2 B. 388,

(7) K. Iyer’s Trans. Sm. Chand., ch. xi, seo. ii, pl. 15." :

(8) Vyav, Ma.y., ch, iv, seo. vm, pl. 10; Manu, ch., lx, 130;3 Dlg., Bk V. ch w,
pl. cex, p. 166
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Katyayana as:that cited by the Mitakshara, in which text the chasﬁiﬁy ‘of
the widow is emphatically imposed ag a condifion of her succession, and
no such condition ig required of the daughter(l). Next he adopts the
distinction between daughters who are unprovided for and those who are
provided for(2), but takes no distinction between those who are chaste
and those who are unchaste. Lastly, in support of the son of the
daughter, he cites the same supposed text of Vishnu as that quoted by
Vijnyanesvara. In fine, Nilakantha's doctrine, as to the succession of
daughters and their sons, is in complete uniformity with that of the
Mitaksbara.

: [115] Hitherto we have spoken of those portions of the Mitakshara
and Mayukha which relate to the succession of daughters. Turning now
to such portions of those works as relate generaily to exelusion from in-
heritance, we fail to discover incontinence in the three first placiia of
ch. ii, sec. x, of the Mitakshara, where the geuveral causes of exclusion are
enumerafed (3). The only causes there mentioned which, it might be
¢ontended, comprise or may comprise within them incontinence, are
vice and expulsion from caste. - With respect to the former, it should be

* observed that there are different readings of the text of Narada, whence

the words *' addicted to vice’ have been taken by the Days Bhaga (ch. v,
pl. 13) and the Mitakshara {(ch. ii, s, 10, pl. 3). Of these readings
one is ‘ addicted to vice,” and the other is ‘* expelled from socieby,” as
stated by Mr. Colebrooke in his note to the Daya. Bhaga, (ch. v, pl 18).
Dr. Jolly in his recent translation of Narada IT, pl. 18, p. 97, has pre-
ferred the latter.. But the Daya Bhaga (ch. v, pl. 6) quotes a text of
Manu (ch. ix, pl. 214) rendered by Golebrooke and Sir Wllham Jones, in
which occur the words “"addicted to vice.” As regards “expulsion from
caste,” the plaintiff is unaffected : first because the District Judge has
found as a fact that she has not been expelled from her caste, which find-
ing binds this- Court on special appaal ; and, secondly, because, even if she
had been so expelled, Act XXI of 1850 would protect ber from what,
before it came into force, would have been the lega! consequences . of
deprivation of caste; Doe d Sanmoney Dossee v. Nemi Churn Doss (4),
Parvati v. Bhiku(5), Srimati Matangini Debi v. Srimati Jaykali Debi (6).
These were cases of incontinence by a widow subsequent to the vesting
of her deceased husband’s property in her, and in that respect differ from
the present case, which is one of the incontinence of a daughter prior to
the opening of: the succession to her father’s estate. 'We only quote them
here on'the question [116] of the proper construction-of Act XXI of
1850. " As regards *'viee,":it is true that it and’ all of the other grounds
of exclusion, enumerated in the three first placita of cb.ii, s. 10, of the
Mitakshara, are by the 8th placitum recdered applicable to women, in-
oluding “'the wife, the. daughter and the mother,” as well as to men:
But wedo not know of any instance in which a man has, on the ground
that incontinence is a vice, and therefore a legal disqualification for in-
*heribance.’and l:h_at_ he had been- guilty" of tha.t vice,‘ been eizcluded from.

(1) Vyav May., ch. iv, ses, viii, pl 11, o (2) Tbid. pl 12,
. +{(8) Nor is it mentioned by-Manu, ch. ix, pl. 201, amongst  the: grounds of exclu-
«gion ; nor by Ya]navalkya.. 11, pl. 140, 3 Dlg. Bk. V., ch. v. pli ccoxxix, cooxxxi ;nor by

. Na.rada. (by Jolly), II, xm. pl 21, 22 nor in the Daya Bha.ga, ch v';-nor in hhe Da.ya

‘Krama Sangraha, oh, iii. :

(4) 2 Taylor and Bell, 300, - =+ ..~ P (5) 4B.H. 0 R AT, 25,

-(6) -5-B:I..R. 466, - 49,~ overrulmg¥Ra;ﬁKooomwaree Dassee v Goolabee *Dzssee,
}M S D.A. (1858) 1895= Vyav Darpana (2nd ed,) 1025,
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suceossion fo an estate to which he would have been otherwise- entltlea 1879
1T, then, men be not so disqualified by incontinence sub nomine “‘vice,” OcT. 4.
N0 more can women be so. Again, we find Vl]nyanesvara. in the 14th and -
15th placita of the same chapter, treating as * a distinet ‘maxim ” the -APPEL-
‘maintenance; enjoined in those placita, of thg wives of dlsauahﬁed per: LATE
-gons and their deprivation of it if they be unchaste ' ; and a.ltnough CIVIL.
‘e, followmg Yajnyavalkya (1) also, lays down “a special rule” in = ——
vlacitum 12 “concerning the daughters of disqualified persons ” to the % B.10d=
&ffect that -they must be ‘maintained ' until ‘they are provided Wlth 4 Ind. Jur:
husbands,” he refrains from applying to them * the distinet maxim’ 6302
which, in the immediately following placita (13 and 14) as- to the: con-
:sequences of unchastity, he prescribes for the wives of dlsqua,hﬁeﬂ per-
sons. The same remark may be made as to ‘\Iarada (2). These provisions
in relation to maintenance furnish.a perfect -parallel to the dlstlnctlon,
‘which we have already noticed in the text of Katyayana quoted by the
Mitakshara and Mayukha, between the case of a wife and a daughter
in the succession to properity, where chastity is expressly made a
.gondition of the succession of - the. wife, ‘and conspicuously omitted
as to the succession of the dauvghter. We regard as very important,
and founded upon commonsense, the remarks of Mr, Colebrooke quoted
by Sir Thomas Strange at p.-159 of the first volume of his work : “In
rogard to the causes of disinheritance, discussed in' the Digest, Bk.V,
ch. v, s. i, corresponding with the fifth chapter of  Jimuta Vahana
.and the tenth section [117)} Chap. II, of the Mitakshara, I am
_not aware that any can ‘be said fo have been abrogated, or to 'be
-obsolete. - At the same'time I do not think any of our Courts would go
into proof of one of the brethren being addicted to vice, or profusion, or of
- ‘being guilty of neglect of obsequies-and duty towards ancestors. Bufb ex-
pulsion from caste. (3), leprosy and similar diseases, natural deformity
from  birth, neutral sex, unlawful birth resulting from an uncanonical
ymarriage, would doubtless now exclude ; and I apprehend it would be so
adjudged in our Adalats.’”’ = Sir T. Strange, in his nofe to these remarks of
Mr. Colebrooke, refers, in relation to disinherison on :the ground of viee;
to the case of Mehervanji Ruttons v. His brothers Poomeeabhaz and Dada-
bhai, sons of Ruttonji Manekji Parak (4) which is also ‘mentioned by
Mr. Mayne in his treatise, pl. 513 ; but, in addition to the remarks made by
$he latter, which would tend to deptive that case of importance as a prece-
dent of disinherison amongst Hindus on the ground of vics, it is open to the
conclusive. observation that it was a case amongst certain Parsis, inhabit-
ants of Surat (which town has a large Parsi population}, and not amongst
Hindus. . A‘Bombay ear or eye at once detects that the names of the
parbies are those of Parsis. ~ The vyavasthas given by Messrs. West and
Buhler as to vice (5) are open to the qualifying reference which the learned
-editors have made to Sir Thomas Strange’s work, including Mr. -Cole-
brooke’s opinion. already quoted by us; and the wyavasthas which they
" give as to adulteresses and incontinent widows (6} were all in cases where
" wives . claimed to . suceeed. o the propverty of their husbands, and,

" (1) 3 Dig, Bk. V. ch. v, pl. cccxxxtv, and Roer.and Montriou, ch. ii, pl. 141, 142,
i+ (2) Narada by Jolly, Pt: II, oh. xiii, pl. 26, 27 p. 98. Bee also the Da.ya- Bhaga,
<¢h. v, pl. 19 : Daya Krama Sangraba, ch. dii, pl 17, - -

(8) It must be recollected that these rema.rks of Mr Golebmoke were. wnbten about )
Balf a century before Aet-X XTI of 1850 was passed, -

(4) ‘1 Borr. pp. 141,144 (1st ed.) and p. 159 (2ud ed.).

2. (5) W..& B..(Ist ed.},  pp. 294 to 297;(2nd ed.), 218 t07280. :

(6) Ibid, (1st ed .}, pp. 297 to 302 ; (2nd ed.), pp. 280 to 284.
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therefore, are not in point in the present case; Tha.ﬁ the Smrxtl wrltem
a8 well as the commentators knsw how. to render chagtity an essential
element of the right to inherit; is'manifested in the' case of - the widow.
Almcst invariably when her right to inherit i 1s mentloned, it 'ig expressly
quallﬁed by the condition that she must be * chaste, t.e., in Sanskrlh
"avyabhicharing’ (which is compounded of ‘a’ not [118] and vyabhi-
charzm, unchaste), or ' not unchaste,’ or that she must be *faithful,’ or
‘not unfaithful,’ or musb preserve unsullied the bed of her husband (1), and
innot a solxta.ry instance in either of the two treatises of authority in this
Presidency do we find any one of these terms employed in relation to the:
succession of a daughter. , ‘
Section xi of ch. iv of the Mayukha, on - exclusion from inherit-
ance, affords precisely the same inferences as those which we have
already drawn from the Mitakshara. Vice and expulsion from ' caste:.
are, but incontinence is not, enumerated as a general cause of exclusion
from inheritance (2). . The special rule as to davghters of disqualified
persons, v¢z., that they shall be maintained until married, and special
rule as to the wives of such persons, viz., that, if conducting  themselves
aright, they shall be maintained, but, if unchaste, they shall be expelled,
found in the section on exclusion in the Mitakshara, are also forthcommg
in the Mayukha (3), and yield the same conclusion.

- It has been said(4) that prior unchastity prevents an estate vesting
in & mother, but subsequent unchastity does not divest it, and for those
propositions Mussamat Deokee v. Sookhdev (5) is quoted. An examina-
tion, however, of that case has satisfied us that the first proposition, viz.,
that prior unchastity prevents an estate vesting in a mother, is not to
be found in it. The question there for determination was—'‘is the
estate, which a mother has inherited from her son, divested by reason *
of her subsequent unchastity?’ and that question was determined by
Turner, Officiating C.J., and Turnbull, J., in the negative. They gaveno -
opinion that provious unchastity would have prevented the estate from
vesfing in her. One remark, whxch they did make, rather tends in the -
opposite direction.. It was this: “The pleaders of the respondent have
been unable to adduce any text or nrecedent which is in point” {i.e., on the
effect of subsequent [119] unchastity). * The only texts or cases which
they havs cited, refer to the disinherison of widows, ‘and it appears to us
that the right of the widow and the right of the mother to inherit rest on -
-different grounds, and that it would be dangerous to apply to the one case
texts and precedents which might be pertinent to the other”(6). In the
subsequent case of Mussamat Gonga Jativ. Ghasita (7) it was held in 1875

by a Full Bench of the High Court, N.-W. P., that unchastity in & woman
. does not ineapacitate her from inheriting stridhan from her grandmother.

It was there argued that ' the rules which exclude from inheritance apply
Eenerally to all property. A man who is an outcaste cannot inherit. A:
woman Who is unchaste becomes an outeaste.”” ~But Turner, Ofﬁmatmg
C.J., said : It appears o meo. immaterial whether the property -in sulfr

: (1) Mltak., ch. i u, sec, i, pl. 6,18, 29, 30, 39: sec. ii,~ pl. 2Vyav, May; ‘ch. iv, -
sec, viii, pl. 2,4 9, 11. Daya. Bhaga, oh. xi, sec: i, pl. 7, 43, 56, Daya Krama -
Sa.ngra.ha. ch. i, sec. 2, pl. 3. 8 Dig: p. 458, Bk. .V, oh. viii, - pl. ceexeix, Vuha,spa.h:
¢bid, p. 478, pl. ceceviii, Vridha Manu. .

(2) Vyav May., ch. iv, sec. xi, pl. 3, 4, 8 10 (3) Ibzd pl 12. .

(4) W. & B. (1st ed.), pp. 29410297 ; and ed, :

(5) Ibid. (1st ed. ), p 297 to 302 (2nd ed ) (6) 2 N W P. H; C 363

(T) 1A, 46, ‘ i ! e
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. vvas or was nob the stridhan of the grandmother. ' In either cage I am of 1879
-opinion that the daughter is not deprived by her unchastity of her right- 0CT. 4.
.of .succession under -the law administered by our Courts. The objec- —_
tion to her succession is only based on the general rule embodied in. APPEL-
#the text of Narada cited :in the Mitakshara (ch. ii, s.  X), and again LATE
in - the - Daya -Krama  Sangraha . (ch. iii) and-in the Dava Bhaga CIVIL.
" {ch. 5, 8. 13), that a person addicted to vice does not inherif. No doubt, P B74= ,

this rule is cited and: treated -as well- established by the author of the Ind. Jup..
"Mitakshara, but for many years it has not been enforced in our Courts.” ¥ ';ab ae..
o )

Pearson, J., referred with approba,tlon to Mr. Colebrooke’s remark already .
gquoted by us from Strange and said: “ Since this remark was recorded by
Mzr. Colebrooke, more than half a century has elapsed; and it ‘may perhaps
be doubted whether: such causes of disinheritance as those indicated by
- him ” (addietion to vice) * have not become obsolete in practice. It is less"
probable now than it was then that our Courts would recognize any -
one of those causes as a sufficient ground for declaring any man incapable
of inheriting property ; and if this be so, one 'would hardly be Jl.sbiﬁed in -
-depriving the defendant of her materna.l grandmother’s estate.”” And Old-
field, J., said of unchastity that ** it is not expressed among the causes of
exalusmn from inheritance inch. ii, s. 10, Mitakshara: and whether it
would become so when accompanied by deprivation [120] of caste, 1s nob
‘the question before us. There is a text of Narada in Mitakshara, ch. ii, 8.10,
-~ v..3, to the effect that one who is addicted to vice takes no share of the
inheritance; but the Courts would not give effect to a text of this nature, -
vague in itself and obsolete in practice.”” The foregoing observations of
- the Judges are relevant here, although the case itself having been a ques- -
tion of theright of an unchaste woman to inherit her grandmother’s, not
. her father’s property, is not so directly. Turner, Officiating C. J., as has
" been already mentioned, thought ﬁhat Whether the properﬁy was strwlna,n
or not, made no difference.

. In Case V, 2 Macnaghten 8 Hmdu Law, pp. 182, 138, which was -
a'Bengal case arising in the zilla of the Twenty-four Parga.nas, it is said
that a daughte1 who has given herself up to prostitution or one who is
. -nnchaste is wholly incompetent to inherit the property left by her parents.
No authorities are quoted for that vycwa,sth/z In Kery Kolitany v. Moneeram
Kalita (1), where it was held in a Full Bench, by a majority of
nine to three, that, under the Bengal law, a widow, who bas once inherited
the estate of her husband, is not -liable tc forfeit it~ by reason of her -
subsequenb unchastity, Mr. Jushlce Mitter, who was one of the minority,
said it was the admitted law of the land that an unchaste daughter has -
no right of succession to the property of her father. Ha did not cite any -
decision to that effect, and, strictly speaking, his remark was extra- judicial.
He made it, however, to meet the argument against the divesting of the
widow’s estate by incontinence subsequent to its vesting, founded on the
circumstance that although, under the Bengal law, a sonless widowed
daughter isnot, amongst Hindus, entitled to inherit her father’s estabe, a
o daughter, who has onee succeeded o thab estate, does not forfeit it by

reascn of her afterwards becoming o sonless widow (2). He referred to
Dava. Bhaga, ch. xi, s. 1, pL 56, which is as follows :— -

** But . the wife must only enjoy her husband’s estate after his demise.

She is not entltled to make a gift, mortgage or sale [121] of it. " Thus

' Katya.ya,na. says: Lat- the chlldless widow, preservmg unsullied the bed of

RE] B"L-R- 1,(49)- e 2) Aumirtollal v. Rajoneekant; 2 I,-A; 118, - + 9
e i [I E . 589‘, : .
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1879  her lord, and abidirg with her venerable protector, enjoy with moderation -
Oct. 4:; the property until her death. After her, let the heirs take it.” .
~ The whole of that passage relating to the widow . (including tbes‘.
APPEL-. djrection to preserve the bed of her husband unsullied) Mr. Justice :
LATE. Mitter seemed 6o think was extended by ch. xi;s. ii; pl. 81, to the succes-
Crvin.: sion of women generally. But, in the first place, the author of the Daya.:
— Bbaga puts. that as an alternative suggestion for that in the preceding.
4 B. 105=" plgcitum (30) ; and, in the next place, it seems very doubtful, when we::
-4 Ind. Jur. yefer to the immediately preceding placitum, whether the subject of chag~"
630. .  tity was atall within the contemplation of Jimuta Vabana when he wrota |
pl. 31 ; and, lastly, even if it were so, his book is not authority at.this,
side of India, and rests the succession of daughters on a different basis
from that laid down in the Mitakshara and Mayukha, which are the-
chief authorities acespted here. It may be that the vyavasthe in Mae-
naghten and the dicium of Mitter, J., would be sustainable -in Bengal in -
consequence of the special reason for which the daughter is in the Bengal.
treatises made an heir, and the suggestion contained in them, that she .
should be virtuous (sadhvi) But wehave shown that neither of thos&
grounds of decision is applieable in this Presidency.

It has been said by Her Majesty’s Privy Council that “ the duty of
an Buropean Judge, wheo is under the obligation to administer Hindu law, -
is not so much to inquire whether a disputed doctrine is fairly deduecible -
from the earliest authorities, as:to ascertain whether it has been recelve&,
by the particular school which governs the district with which he has to
deal, and has there been sanctioned by usage’ (1). And'in a Bengal case
relating to incontinence, where the question was whether property inherit-
ed from a Hindu by his widow was forfeited by her subsequent unchas-: -
tity, and, therefore, differing from the present question, which is whether
a daughter is prevented by her incontinence from inherifing the estate pf‘ ;
her father, Sir Richard Couch, C. J., made a remark which, we think, is,
as applicable [122] here as in the case which the Full Bench in Calcutta
was then d‘emdmg He said: "' I think we are not at liberty to declare a..
doctrine, which is not shown to have been received and sarctioned by
usage, to be the law, because it may seem fo be analogous to- a doectrine -
that has been raceived” (2) No doubt both here and in Bengal it is
the recogmzed law that, ‘ accordmg to the Hindu law of mherltance, 9
wife who ecommits adultery during the lifetime of her husband loses her
right to inherit her husband’s esbate, unless the act is condoned by her:
,husband or explated by penance” (3), her chastity being the express con-~
dition of her succession (4). 'But if, as is the fact, there be neither ‘texh ,
nor case which shows that, according to the law as it prevails in Wesbern -
India; a da.ughter is, by her incontinence, debarred from succession to the,

- estate of Her father, we do not think that the analogy derivable from the:
. case of the widow would justify us m imposing such a disqualification -
upon the daughter. ' .

. For the foregoing reasons we afﬁrm the deeree of bhe Distriet Judge ,

with costs, and direct the a.ppella.nt Advya,na Chmaoa, to pay the costs’ of
.- this appeal. :

Decme aﬁ‘irmed wzth costs

(1) 12°M 1. A. 436. '
. (2) 18 B.L.R. 90, in Kery Kolztany v. Moneemm Kolzta, eommencmg ibid, p. 1
(3).5 B. L. R. 488 (489) per Peacock, C, J.
{4) Mitak., ch. ii, sec, i, pl. 6. 18. 29 30, 89 ; sec. -ii, pl. 2 Vyav Ma.y ch w,
- gec. vm,pl 2, 4, 9 11;W.&B. (2nd. ed), 280 et seq, o ’
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