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- 1879 1865; and that such possession has been as owner, Girdharlal having
.JaR. 5. occupied the shop as the defendant’s gumasta. The present suit was’
— instituted on the 27th Ja.nuary 1877, or more than twelve years after tha
APPEL- Jefendant’s adverse possession commenced. That possession was adverse
LATE to Narotam as much as to Girdharlal; -and the' plaintiff, who is the assig-
Crvin. nee of Narotam’s and Girdharlal’s inferest, isaffected by the bar created:
—_— by the defendant’s long adverse possession. For these reasons we find
4'B.89.  the present suit to be barred by limitation, and on this ground we confirm
the decree of the Distriet Court, with all costs on the plaintiff throughout.

Decree confirmed,

- 4 B, 96=4 Ind. Jur. 577.
APPELLATE CIVIL.

Before Szr Mwhael Roberts Westropp, Kt., Chief Justzce and Mr. Justwe
F. D. Melmll

RagHO Gova PARANJPE (Original Plammﬁ) Appallant . o
DrrcHAND (Original Defendant), Respondent.® [26th August, 1879.]

Bond payable by instalments— Penalty — Waiver of default-—Acts x’ of 1871 and
XV of 1877, sch. II art, 75—Act VIII of 1859 s, 194—Acthf 1877, s. 210—5
Jurzsdwtmn.

Where a bond if payable by instalments, and °xpressly stipulates for the
" payment of the whole: debt on failure of the payment of any instalment, the
[97] law of limitation runs on the whole amount of the bond against the obl!gee :
from the day on which the obhgo: first makes default in the payment of any
mstalment unless the obllgee waive the default, and afterwards from the day
on which any fresh default is made in respect of which there is no waiver.

The obligee may waive the default under Acts IX of 1871 and XV of 1877,
" gch. Il art. 75, butthe Courts have no authority to compel him to waive it.

Neither Act VIII of 1859, s. 194, nor Act X of 1877, s. 210, confers any autho-

" .rityop ‘the Courts to relieve a contractmg party from such an express stipulation

in a bond payable by instalments, as to the consequence of default in punetual
payment of the instalments.

A debtbeing presently due, an agreement to pay it by instalments, with a .
_ stipulation that, on default, the creditor may demand immediate payment of
the whole balance due with interest, is not to be relieved againss in equlty Such
a stipulation is not in the nature of a penalty, inasmuch as its object is on]y to
-gecure payment in a particular manner.

xThe defendant executed to the plaintiff a bond pa.ya.ble by instalments and
expressly stipulating for the payment of the whole amount on failure to pay any *
h mstalment on the ddy fixed, He paid the first instalment, bus, made default in
 paying the second, which fell due on the 3rd August 1878, - On the 20th August
- plaintiff sued to recover the whole balance due on the bond. Defendant admit-
"ted the bond, but pleaded tender of the amount of the second insfalment soon
" after the due date, and prayed for payment by instalments without any interest.:
i :.:The first Court passed a decree in the plaintiff’s favour for the amount claimed
‘i with costs, but ordered defendant to pay Rs. 100 and the costs at once, and the
““ balance by yearly instalments of Rs. 100 each, with interest at 6 per cent. till
.' ‘payment, - The District Judge, in appeal, affirmed the decree, with a slight varia-
~.3 tion as t"- interest, which he directed the defendant to pay on over due msta.lmenl:s
7 Cenly, -
g Held by the High Court on second appeal that neither of tha lower Courts had
: ]utlsdxctlon without the consent of the parties, to substitute for the contract
- made by them, terms which.the Court pteferted ‘
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Held, also, that plaintiff was entitled $o sue on the day after that on which the
default was made, viz.,. on the day after that fixed for the payment of the
instalment, and that the Subordinate Judge had no power to rule the contrary.

[F 187PLR 1901; R., 240.281]

THIS was a sec,ond appeal from the decision of S. H. Phillpotts, Judge
. of the District Court of Poona, in appeal No. 143 of 1878, amending the
 decree of C. S. Chituiss, Subordinate J udge (First CldeS) at the same place
" in original suit No. 809 ot 1878. -

_ The plaintiff brought this suit to recover Rs, 750 due on a bond exe-
cuted by the defendant to the plaintiff on Shravan Shudh 5, Shake 1798
(August 1876). - The bond was for Rs. 850, which amount was payable
by yearly instalments of Rs. 100 each. It expressly stipulated that, on
failure of any instalment on the day [98] fixed for it, the whole debt
should become payable at.once. The plaint was filed on the 20th  August
1878, and alleged that the defendant failed to pay the second instalment,
which was due on the 3rd August 1878 ; thaf, in consequence of this default;
he (plaintiff) was entitled to recover the whole amount due on the bond;
He also prayed for interest till payment.

The defendant admitted the bond, but pleaded that he had tendered
the amount of the second instalment almost immaediately after the due date,
He, therefore, prayed that he might be allowed to pay by msta.lments. as
stipulated in the bond, withouf any interest,

i The Subordinate Judge raised the issue, whether mstalments should
be allowed; and decided it in’ the affirmative. He accordingly decreed that
" the defendant should pay. Rs. 100 and the plaintiff’s costs at once, and the
balance by yearly 1nstalments of :Rs. 100 each, with mteresb ab 6 per cont,.
tlll payment.

. The defoendant appealed on the ground that no mterest ought to
have been awarded. -The District Judge affirmed the decree of:the first
Court, with this variation, viz., that no interest should be allowed except
on instalments which might become overdue. :

The pla.mtlff presenbed a second appeal to the Hl‘gh‘Court in
June 1879. + .

- -Rao Saheb V. N. M andwk for the apnella.nt —”‘he dacision of the
District Judge is opposed to the terms of tha contract entered into between
the parties and to the rulings of our High Court. - Both the lower Courts
were wrong in making the ‘amount of the plaintiff’s claim payable by
1nsta,lments, instead of ordering its payment at once.
_ Ghanasham Nilkanth -Nadkarni, for the respondent —The plaintiff
was satisfied with the decree made for him by the Subordinate Judge, as he
did not object to it either by an appeal or by any cross objection, in the
course of  the defendant’s appeal. The District Judge confirmed that

decree in appeal, with a slight variation ag to interest. The plaintiff,

_ therefore, has no right to open it in second appeal. His ob]ecfnon must be
" restricted to the [99] question of interest only, as the second a.pneal is
valued at that amount only.
o The following is the judgmen$ of the Court reversmg the decree of
the District Judge, and restormg that of the Subordinate Judge, Wwith the
consent of boﬁh the pleaders :— :

JUDGMENT.

WESTROPP C.J.—This is an-action on a bodd pa.yable by: msbalments
The bond contained an express stipulation that, if any msta.lmenﬁs were
, nob paid aﬁ the date at which it fell due, the whole amount should
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t;ben becore pa.yable One of the resulis of sucb a stlpulatlon is thab the
law of limitation runs on the whole amount ‘of the bHond agamsb the
obligee from the day on which the obligor first makes defaulf in the pay-
ment of any instalment (Gamna Dambershet v. Bigu Hariba (1), Naval-
mal Gambhirmal v. Dhondiba Bhagwantrav (2) and Hemp v. Garland(?;)
unless the obliges waive the™ defauls (Act IX of 1871, .sch II, art. 75

“Act XV of 1877, seb. I1, art. 75), and then when fresh default is made

in respect of which there is no waiver. The obligee might, under these
recent enactments, waive the default but we know of no authority
which the Courts yet have to compel him to waive it. ‘We do not

-consider that s. 194 of Acet VIIT of 1859, or s. 210.of Act. X of 1877,

has conferred upon the Courts any authority to relieve a contracting party
from such an express stipulation, in a bond itself payable by instalments,
as to the consequence of default of punctual payment of the instalments.
The, provision that a debt shall be payable by instalments is a provision in
eage of the debtor, and there is: nothing ineguitable in a stipulation, that
if he be not strictly punctual in payment of .the instalments, he shall
ceaso to be entitled to the benefit provided for him of discharging the debt
by such. measured stages. In equity. it hag been held by Lords Justices

" Kuight Bruce and Turner that a debt being. presently due, an agreement

to pay by instalments, with a stipulation that on defauls the creditor may
demand immediate payment of the whole balance due with interest, is not
to be relieved against, and that such a stiputation is [100] not in the
nature of a penalty; inagmuch ag its object is only to segure payment in a-
particular manner, Sterre v Beck (4). Nevertheless in thiscase default
having occurred in the payment of an instalment, the Subordinate Judge
took upon himself the authority to lay aside the express econtract of the

" parties as to the consequences .of such a default. He held that seventeen
. days was too soon after the default for the plaintiff (the obligee) to

bring his suit for the whole amount. If such a dispensing power be
assumed, where is the Court to draw the line' at 'which the plaintiff
is to cons1der Himself at liberty to avail himself of the default and sue for
the whole amount ? If seventeen days be not long enough, will eighteen,
nineteen,. twenty days or & month be so'? 'The plaintiff was, in truth, en-
titled to sue on the day after that on which the default was made, viz., on
the day after that fixed for the payment of the instalment; and the Sub-
ordinate Judge had not any power to rule the contrary, although the
District Judge says it -was “very .properly” so ruled by the Subordinate
Judge. - Neither of these Courts had jurisdietion, without the consent of
the: pa.rtles, to substitute, -for the contract made. by them, terms which
the Court-preferred. In doing so those Courts agsumed to themselves legis-
lative aubhority. - It may be that in certain cases and in cortain- districts
it would be advisable for the Lagisla,!;ure to eonfer such an authority on
the Civil Courts. . . Whether it would be ‘so or nof, this is not the proper
opportunity - for us to. express -an -opinion ; but the Civil Courts, which
desire such a power, must wait untll it pleases the Leglslature o mvest
themr with-i6:(5). . - -

In the present- cage the Subordlnate J udge, in stlll rendermg the debb

“payable by ingtalments, has made certain provisions as to paymenﬁ of

R

{1) 1 B. 125 (F.B.). . (2)1lBHCR 185,

" (3)4 Q. B.519=12 L.J;Q.B. 134, per Lord Denman e

" (4)'32 L.J. Chan. 682, . LT

‘(5) Editor’s note.~—As to pa.yment by msta]ments by agrlcultunsts in the Deccan,

- s'ee Ket“XVII of1879, secs, 16, 17,2
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interest which ‘the Dlstmct Judge has’ rela.xed in favour of the debtor,
who did, as to interest, appeal to the District Court The plaintiff did = Ave. 26.

not -appeal; although hé was entitled to do-so, and, if he had, he
.ought to have ohtained a decree for the immediate payment of the whole
debt ; nor does he appear to have made. any [101] cross ob]echon on that
pomt to the decree during the appeal of the defendant in the Disbrict
‘Court. However, he has appealed o this’'Court on that ground as well
as with respect to the District Judge’s ruling as to interest, but the plaintiff
has not stamped-his memorandum of second ‘appeal sufﬁclently to re-
-open the whole decree ; and were we to permit him to do o, it could be only

-on the condition of paying the additional stamp duty. Rather than have -

-this permission granted, the learned pleader for the defendant is satisfied
+hat the Subordinate Judge's decres should be restorel to its pristine state,

and the learned pleader for . the plaintiff has, with laudable moderation,

assented to such an order.  Under these circumstances, aand on the
above-mentioned conssnt of both sides, we reverse the deecrse of the
District Judge; with coss of the appeal to him to be paid' by the defend-
ant, and restore the decres of the Subordinate Judge The patties
respectively should bear their own cost.s of this appeal.

Order accordmgly

&B.101=4 Ind. Jur. 579,
APPELLATE GRIMINAL
Before My, Justzce Kemball and Mr. Justzce F, D Melozll

EMPRESS v ‘V[AHOMED YASHIN.
- [8th September, 1879.] -

Criminal Procedure Code (dct X of 1872); ss. 278, 280 and 285—Appeal——Remswn.

.. An order under s. 278 of the Code of Criminal Procedure by the Appellabe
Court, rejecting’an appeal on a perusal of the petition of appeal aud the copy of
_the )udgment; or order appealed against and without calling for the record and
proceedings of the case, is a final order falling within the scope of 8. 285, and is
not subject o revision.

Appl., 23 B, 50 (54) R., 19 B. 732 (734). ]

THIS was an anphcafnou for the revision of an order pa,ssed by the
High Court rejecting the appeal of the accused, Mahomed :Yashin.

The accused was tried by A. D. Pollen, LL.D., Joint Session Judge of
Poona, at Sholapur, on charges. of receiving grablﬁcatlon, [102] -omitting
to give information which he was legally bound to give, and omitting. to

apprehend an offender, under ss. 161, 176 and 221 of the Indian Penal
‘Cede respectively, and being convicted ‘was sentenced to undergo’ rigorous

imprisonment for two years and a half and to pay a fine of Rs. 100. On the
22nd of July 1879 he appealed to the High Court by his pleader, Rao Saheb
Vasudev Jagganath; but the Court on the 31st of the same month, without
«calling for the proceedings, rejpcted- his petition under s. 278v0f the Code

of Criminal Procedure. On the 27th September the accused presented- a'’

second petition, praying for the reversal of his convietion and sentence. = ;7

Gill and Rao -Saheb Vasudev Jagganath, for the petitioner,—The

QCourt's order was made without calling for the: proceadmgs, and ‘it “was -

not one for rejection of the appeal. The ﬁna.lxﬁy provided for in s, 285
refers to. orders passed under s: 280. " No appea.l can be heard, unless
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