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UDGMENT .. - 1879
. The judgment. of Court was delivered bv . BER. &,
.M. MELVILL, J—We think that the mtentton of the latter portlon APPEL:
of s. 2 of Act XV'of 1877, was to extend for two.years the benefit of the. o
old law in cages'in-which a plaintiff would be prejudiced by the applica-. LATR
tion to his case of the prOVISlon ‘of the new law. In the: case of notes. CIVH‘"
~ payable on demand, the Limitation Act of 1877 prescribes a period of

1 B 87=
three years from the date of the note, while under ‘the - Act of 1871 the: gy.4 Jue,
period commenced to run from the date of demand. The holder of a note. 876.

passed in 1874 would be seriously prejudiced if the law of 1877 were sud-
denly applied to him, for the period of Limitation under that law might
expire on the very day after the Act was [89] passed; while under the!
old law the period might not even have commenced. to run. To meeb
such cases the Liegislature has.given to plaintiffs so situated a period of
two years from the dafe of the passing of the Act, and, bherefore. the
present claxm. havmg been brought in 1878, is not barred. This view of
the law is in accordance with that ' taken bv the Caleutta .Coutt in
Omirotlall Dey v. A. Howel. The order of the Court of Small- Causes is

reversed, and the case remanded for a deczslon on bhe merlts Costs ‘to
follow final decxsxon ao L :

Orde’r. dbcordih’gly,
15, o
APPELLATE CIVIL. ’ S
Before Mr . ustwe M. Mel'uzll and Mr. Justwe Kemball

SAMBHUBHAI K’ARSANDAS (Orz'g‘inal Plaintif), Appellant .
SHIVLALDAS SADASHIVDAS DESAI (Original Defendant),
s - Rospondent.” * [5th J anuary, 1879]

Regwtratwn—Regulatwn IX of '1897—Acts XIX. of 1848, XVI of 1864, XX Of 1866
Pmomty of registered over unregistered mstruments—-Purchaser at Court’s sale—
Burden of proof —ddverse possession— Limitation,

On the 18th January 1876 plaintiff became purchaser at a Ooutt’s sa]e of the
right, title. and interest of G and N in a shop, and, having been cbstracted by

. defendant in obtaining possession of it, sued to recover it from him, . The plaint
was filed on the 27th January 1877. Defendant answered that he purchased it
from G under a deed of sale dated 5th January 1865, 'and that he -had been in .
ypossession since that day. The deed of sale was not admitted in evidence for

want of registration, but it was found that defendant had been in possasston as
-owner since 5th January 1865.

Held, that as the defendant admitted tha,t he had derived his title from G (of

" whose interest in the shop the plaintiff was assignee) the burden of proof lay
. upon the defendant and that he had failed to prove his purchase, inasmuch asg
bis unregistered deed of sale could not be received .in evidence, and oral ev1dence

" was inadmissible in place of the deed. >

Held also, that although the defendant could not prove a title by purchase, lt
was open to him to-establish his title without the aid of the deed of sale; that
. his possession of the premises for more than twelve years prior to the institution’
" of the suit-was adverse both to G and N, and that the claim of the pla.mtuﬂ who
was assignee of their interest, was consequently ba.rred
Balaram Nemchandv. Appa (1) explained.
Somu Gurrukal v. Rangammal and others(2) rgtetred to and concurted in.

e * Bacond Appeal No. 251 of 1879, - 4
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[Appr., 4 B, 126 (148) {(F.B.) ; R., 11 4,438 ; 6 B, 168 (180) (F.B.) ; 9B 137 (140), 12
B, 569 ; 16 B. 722 (725} ; 27 B. 452 D., 18 B. 332(337)]

[90] THis was a second appeal from - the declsmn of Ww. H. Crovve,
Acting Distriet Judge of Khandesh, in appeal No. 4 of 1878 reversing the
decree of Dinkar Dhondev Datar, Subordinate Judge {Second Ola.ss) ab
Nandurbar, in original suit No. 112 of 1877.

The plaintiff filed this suit on the 27th January 1877 in the Court of
the Second Class Subordinate Judge at Nandurbar, and sought to recover
possession of a shop as purchaser at a Court’s sale. He alleged that he
bhad purchased the shop on the 18th -January 1876, in execution of a
decree ‘against two brothers, Narotam and Girdharlal, but that he had
been obstrueted by the defendant Shivlaldas in taking possession of it.

The defendant answered that he purchasged the shop in dispute ‘frc)m
Girdkarlal on the 5th January 1865 for Rs. 399, and that he - had since
been in possession of if, and that the plaintiff’s claim was barred by

* limitation.

The Subordlnate Judge held that the defendant failed to prove his

" title, because his deed of sale was inadmissible in evidence, not having

been 'registered, and that no oral evidence could be received to prove the

- same. He accordingly, on the 15th December 1877, made a decree in

favour of the plaintiff.

In appeal the District J udge reversed that decree, and dismissed the
pla.mtlﬂ"s claim on the 27th February 1879. The following passage from
his ]udgment contains his reasons :— -

. *“Plaintiff sues as purchaser of the right, title a.nd interest of Narotam
and Girdharlal at a Cours sale on the 18th January 1876. The defend-
ant relieson a sale to him by Girdharlal, aceompanied by possession
in 1865 A.D. The onus lies on defendant. The Subordinate Judge, -
relying on the case of Sheikh Ibrahim v. Parvata (1), has not admitted -

defendant’s deed of sale, owing to want of registration, and has refused

. oral evidence of the sale. The later case of Balaram Nemchand v. Appa(2)

has been overlooked by the Subordinate Judge. This appears to me to
apply fo this case. It is proved by the evidence that defendant [91] has
been in possession of the shop for several years prior to plaintiff’s pur-

" chase. His title, therefore, was completed by possession, and no interest

remained to Girdharlal. Consequently, plaintiff purchased nothing at the
Court sale. The above ruling was made on the old regulation law (Reg. -
IX of 1827); but their Lordships added that the same ruling would, in
their opinion, be proper if the case were governed by Act XVI of 1864,
which is the law applicable to this case. I must, thereiore, reverse the
decree of the Lower Court and reject the plaintiff’s claim with costs.”

On the 8th June 1879 the plaintiff Sbambhubhal preferred-a second

k appeal to the High Court.

.. Nonabhat Haridas (Government Pleader), for the anpella.nt —The Dis-
trict Judge was wrong in holding the defendant’s purchase proved, when
the deed of sale, the only evidence of the transaction, was unregistered,
and, therefore, inadmissible in evidence. ‘Defendant’s possession does nob
strengthen his claim, because it 'was under an invalid title. - The lower
.Court ought to have.determined. how long the defendant had been in .
possessxon of the shop in dispute before the 'sale of it to the plaintiff.
The case’ of Balaram Nemchand v, Appa- 9). does not_apply, because

3

(1)8BHC.R.A.G.J.163. : o (2)9BHOR 121,
570 - : .
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In i the present case -registration is compulsory. The ease is completely
: governed by Sheik Ibrakim v. Parvata (1).

" Manekshah Jehangirshah,for the respondent. ~—-'l‘he defendant; has been
exerclsmg acts of ownership over the property with Girdharlal’s- consent
- or'acquiescence, His title, therefore, is good without a deed to support

it. In Shaik Parabdi Shahani v. Shaik Mahomed Hossein (2) the High
" Court of Calcutta held that a certain tkrarnama was inadmissible in evi-
dence because not registered, but that the Courf might look at other
independent evidence, such as the 'acts and conduct of the parties, to throw
a light upon_their intention. In Selam Sheikh v. Baidonath Ghatak (3}
that Court ruled that a registered deed cannob, under s. 49of Actr XX
of 1866, prevail .against an unregistered  deed [92] under which
possession had been delivered to the alienee. - In Narsmg Porkaet v.
Mussamat Beewah (4) it has been decided that where possession.of immo-
veable property has been given under an unregistered lease, a subsequenh
grantee of a registered lease cannot maintain a suib to evict the lessee in
possession; on the ground of the priority of his deed, under s. 48 of the

same Act. The rulelaid down in Balaram Nemchand v. Appa, (5) fully_

supporhs the defenda.nt 8 claam

J UDGMENT

The followmg are bhe judgments of the Court :—- . o 0y
M. MELVILL, J.—The plaintiff in this case is the purehaser, ab &
.. Court sale, of the interest of Girdharlal and another in a shop, and he
geeks fo eject the defendant, who has bsen for some years. in possession,
in virtue, as he alleges, of a purchase from- Girdharlal in-1865. The deed
. of sale produced by the defendant was inadmissible in: evidencs, because
it was not registered; -and on this ground the Subordinate ~Judge,
following the decision. of this. Bench in Sheik Idrahim v. Parvata (1),
refused to receive either the document itgelf or oral evidenece in support of
the defendant’s title, and allowed the plaintiff’s claim.

The decree of the Subordinate Judge has been reversed by the District
Judge who held, on the authority of Balaram Nemchand v. Appa Dulla 6))
that the defendant’s title was completed by possession, and tha,b there-
fore, the paintiff purchased nothing at the Court sale.

I think that the decision referred to (to Whlch I wasa party) has been
carried by the District' Judge further than we’ intended, certainly further
than T intended. 'What we . decided in that case was that the priority
-given by Regulation IX of 1827 and Act XIX of 1843 to registered over
unregistered instruments did not operate to defeat the bltle of a person who
had obtained possession under an unregistered. conveyance prewouslv
to the execution of registered conveyance to another person. Itis true
that we added, somewhat unnecessarily, that the same ruling would, in our
~ opinion, be proper if the case were governed by Act’ X VI of 1864, or Act
~ XX of 1866; but in this remark we were only [93] referring to the provisions
ofthoseAets which relate to the precedence given to certain registered over

certain unregistered documents ,_and all that we meant to say was that,
if we were zonstruing those prov1smns (whleh have Yeference only to
instruments of which the regxsbrahou is not compulsory), we should hold
tha.b the title of 4 person in possession under an unregistered conveyance
-Wa,s not: llable bo be defea.ﬁed bv a subseauenb reglstered conveyance o§

S8 B.H.C.R. A.C.J. 163. 21 B D R. A.C. 87. (3} 3 B.L.R. 4,07, 312, -
(4) 5 B.L.R. App. 86. _ (5) 9 BIH.C.R. 121, . o
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the same property. - The question, whether a pu'rchaser can defend his
possession when registration of his' conveyance is by law obligatory, and
when he bas omitted to register it, is a guestion which was- not raised
in that case, and could not have been raised, for the simple reason that
the Regulatien and Act, with which. we were deahng, do not render the
registration of any documents compulsox'v

- I adhere to the decision in Sheik Ibrahim v. Parvata, a.nd am ot'
opinion that the Subordinate Judge was right in holding that, as the
plaintiff is the assignee of Girdharlal’s interest in the shop, and as the
defendant admitted tbat he derived his title from Girdharlal, the-burden
of proving his purchase lay upon the defendant and that the defendant
has failed to' prove that purchase, because his deed of sale cannot be
received in evxdence, and oral evidence is inadmissible in the place of the
deed. . I concur in the view expressed by the Madras High Courb on bhxs
pomt in Somu Gurruakal v. Rangammal and others (1). ‘

Though the defendant cannob establish a title by purchase, he may
still prove a title. founded on adverse pcssession for’ hwelye years. On

.this point he is entitled to a finding by the Distriet Court.

The burden of proof is upon the defendant, and he must establish
his title without the aid of his deed of sale. If he prove actual possession
for twelve years, the burden of proving that such possesswn was nob as
owner, should, I think, be shifted to the plainfiff; and in the absence of
such proof the defendant would be entitled to a decree.. But, if (as the
Subordinate Judge has found) Girdharlal continued in actual possession
until a period witkin twelve vears from the date of the suit, it will be for
the [94] defendant to prove hig allegatlon that Girdharlal was his gumasia
and that, therefore, Girdharlal’s possession was really hxs (tbe defendant’ s)
possession. -

".. . KEMBALL, J. —I thmk the Subordma.te J udga wag perfecbly rxght in

refusing to receive the evidence tendered by the defendant in proof of the
sale setup by him, and I also think that the-decision quoted -and-relied on
by the District Judge in overruling the Subordinate Judge on the above
point, had no application to the circumsbances of the present case. Buk
the first point to which, in my opinion, the District Judge should address
himself is the quesbwn of limitation. The ples was raised, and appar-
ently disposed of, in the Court of, first instance, and was again urged
in appeal to the District Couﬂ; and it is for the plaintiff to show that
gither he or his vendor was in possession within twelve years of the insti-
tution of this suit. - If the plaintiff succeeds in satlsfymg the Distriet Cour
that his suit was not time-barred, it will still be for the Judge to detetmine,
upon the ev1dence recorded, whether the acquisition of possessmn by
the . defendant, “‘for several years prior to plaintiff’s purchase,” as
already found by the District Judge, taken conjointly with other evidence
adduced by him, is sufficient to prove defendant’s acquisition of title. - The
plaintiff can only succeed by the strength of his own title ; and I agree in
thinking that, if the defendant has proved such undisturbed. possession as
is prima facie sufficient, in the Court’s opinion, to inducs the presumption
that it related to right.ful hitle, the onus is on the plaintiff to show that the
possession relied upon is not, in faet, so referable, and that, if he failg there-
in, the defendant is entitled to succeed in the suit. . .

. M. MELVILL, J.—I admis, , that the defenda,nt who has a.dmlthedly

' been in possessmn for several years, may succeed if he Drove conducb on -

TS Tl

(1) 7M H.C.R 13
.
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the part of Girdharlal which is. only consistent w1tha recqgmhlon. by 1879

Glrdharlal ‘of defendant’s title as owner. JAN. 5,
- Final order of the Court —Ths . Dlstrlct Judge .is. requlred to ﬁnd on —_—
the following. issues :— _ArPEL-

“- 1. "Has the defendanf proved adverse possession for twelve: yea.rs LATE
before the dabte of plaintiff’ ssuit? 2. If not, has. the defendant proved . Qrvin,
guch conduct on the part of Girdbharlal as is [95] only consistent with —
- a recognition, by Girdharlal, of defendant’s title as-owner? 8. Ifsd, is 3B. 89.
plaintiff still entitled to succeed, and to what extent, as: assignee of
Narotam’s interest ? ‘

' The findinig must be on the evidencs already on record, “exclusive of
defendant’s.unregistered deed of sale. The third issue has been added,

becanse the plaintiff has purehased the interest both of Narotam and Gird-

harlal, and defendant claims to derive title -from Girdharlal only. The
question of Narotam’s interest does not appear to have been cons1dered by
the Court below.

On remand, the District: Judge recorded the followmg bnamgs -

My finding on the first issue is in the negative. = -

* Cause of action acerued on the 23rd ‘September 1876, and the defend-
ant s nossessmn does not date further back-than 5th January 1865.

\Iy finding on the second issue is in the affirmative. -

“It has already been found in the evidence that defendmt; nas been
in possession for several years. Girdharlal has admitted that he sold theé
shop to defendant, and that the defendant has besn in possession as owner,
and that when he (erdbarla,l) was in possaession for a time it wag only as
defendant’s gumasta.  The evidence of the witnesses sufficiently proves
that Glrdharlal’s conduct has been consistent with the present admiission.

My finding on  the third issue is thab plalntlff has - purchased
Narot;am s interest in the shop, and there is nothing in the evidence to
show that Glrdhallal transferred or was competent to transfer Narotam’s

_interest. Narotam and Girdharlal are brothers, and the presumption is
that they are undivided in inberest. - The plaintiff is,; therefore, entxt;led to
N a.robam s interest in the shop, but should bring a suit for partition.”

" " On the return of the case with the above findings it was heard again
on the 5th January 1880 by M. Melvill and Pinhey, JJ. .
" Nanabai Haridas, (Government Pleader), for the appella.nh

" Manekshah Jehangirshah, for the respondent, objected to the finding -

of the District Judge on the first issue; that the causs of action arose on
the 23rd Septomber 1876, and contended that the [96] suit was
barred by limitation, bscause the defendant -had been in possession and
exercising acts of ownersblp sinee the 5th J anuary 1865, a period of more
than twelve years from the date of the sulh whlch was not ﬁled till the
27th Januarv 1877 :

ORDER.

] The Courb conﬁrmed bhe decree of the lower Oourb vmh the followmg
order :—

"M. MELvVILL, J.—The first issue ssnt down by bhls OCourt would
have been more correcﬂy worded if it had required tha lower Court to find
whether the defendant had been in aldverse poszeasmn for twelva vears
befora the date, not of the plaintiff’s. pmchaee, bust of tha filing of the
plaint. The District J udge s finding, however, iy sufficient to enable this
Court to dispose of the issue in its proper form. The District Judge has-
found that the defendant hag baed in possession sinee the 5th January

) 573
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- 1879 1865; and that such possession has been as owner, Girdharlal having
.JaR. 5. occupied the shop as the defendant’s gumasta. The present suit was’
— instituted on the 27th Ja.nuary 1877, or more than twelve years after tha
APPEL- Jefendant’s adverse possession commenced. That possession was adverse
LATE to Narotam as much as to Girdharlal; -and the' plaintiff, who is the assig-
Crvin. nee of Narotam’s and Girdharlal’s inferest, isaffected by the bar created:
—_— by the defendant’s long adverse possession. For these reasons we find
4'B.89.  the present suit to be barred by limitation, and on this ground we confirm
the decree of the Distriet Court, with all costs on the plaintiff throughout.

Decree confirmed,

- 4 B, 96=4 Ind. Jur. 577.
APPELLATE CIVIL.

Before Szr Mwhael Roberts Westropp, Kt., Chief Justzce and Mr. Justwe
F. D. Melmll

RagHO Gova PARANJPE (Original Plammﬁ) Appallant . o
DrrcHAND (Original Defendant), Respondent.® [26th August, 1879.]

Bond payable by instalments— Penalty — Waiver of default-—Acts x’ of 1871 and
XV of 1877, sch. II art, 75—Act VIII of 1859 s, 194—Acthf 1877, s. 210—5
Jurzsdwtmn.

Where a bond if payable by instalments, and °xpressly stipulates for the
" payment of the whole: debt on failure of the payment of any instalment, the
[97] law of limitation runs on the whole amount of the bond against the obl!gee :
from the day on which the obhgo: first makes default in the payment of any
mstalment unless the obllgee waive the default, and afterwards from the day
on which any fresh default is made in respect of which there is no waiver.

The obligee may waive the default under Acts IX of 1871 and XV of 1877,
" gch. Il art. 75, butthe Courts have no authority to compel him to waive it.

Neither Act VIII of 1859, s. 194, nor Act X of 1877, s. 210, confers any autho-

" .rityop ‘the Courts to relieve a contractmg party from such an express stipulation

in a bond payable by instalments, as to the consequence of default in punetual
payment of the instalments.

A debtbeing presently due, an agreement to pay it by instalments, with a .
_ stipulation that, on default, the creditor may demand immediate payment of
the whole balance due with interest, is not to be relieved againss in equlty Such
a stipulation is not in the nature of a penalty, inasmuch as its object is on]y to
-gecure payment in a particular manner.

xThe defendant executed to the plaintiff a bond pa.ya.ble by instalments and
expressly stipulating for the payment of the whole amount on failure to pay any *
h mstalment on the ddy fixed, He paid the first instalment, bus, made default in
 paying the second, which fell due on the 3rd August 1878, - On the 20th August
- plaintiff sued to recover the whole balance due on the bond. Defendant admit-
"ted the bond, but pleaded tender of the amount of the second insfalment soon
" after the due date, and prayed for payment by instalments without any interest.:
i :.:The first Court passed a decree in the plaintiff’s favour for the amount claimed
‘i with costs, but ordered defendant to pay Rs. 100 and the costs at once, and the
““ balance by yearly instalments of Rs. 100 each, with interest at 6 per cent. till
.' ‘payment, - The District Judge, in appeal, affirmed the decree, with a slight varia-
~.3 tion as t"- interest, which he directed the defendant to pay on over due msta.lmenl:s
7 Cenly, -
g Held by the High Court on second appeal that neither of tha lower Courts had
: ]utlsdxctlon without the consent of the parties, to substitute for the contract
- made by them, terms which.the Court pteferted ‘

¥

Vo

.+ i *Second Appeal No, 256 of 1879,
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