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all the lands in the village (s. 6; cl. 3) buﬁ they were not, in fa.cb the
holders of land, which was not in their own possessmn, nor in that of
their tenants, sub-tenants, or agents (s. 32), in.none of which rela-
tions the defendants can be held to havs stood. When, therefore, the
plaintiffs received the notice, they ought to have communicated it
“$o the defendants, and obtained their consent to-their (the plaintiffs’) act-
ing on their behalf ; and if such consent was refused, they might have left
the defendants to fight their own batfle with the Government. Bub
[83] it is not alleged that the plaintiffs  did anything of the kind ; and we
must, therefore, assume that they took upon themselves to negotiate with
the Government for lands of which they were not the owners. If they
voluntarily undertook to pay, and have since paid, the quit-rent on such

~lands, we cannot say that they are entitled torecover the amount so paid

from the owners of the lands. It is true that the defendants have appa-
rently for some years paid to' the plaintiffs- the. amount, or part of the
amounb, levied from them as quit-rent by the Government ; hut we cannot
* hold that such.payments.estop the defendants, when better informed . of
their rights, from contesting the title.of the - plaintifis to any further pay-
ments, or from asking the Government to modify the plaintiffs’ sanad, and
to grant a sanad to themselves in respect of the land in their possession.
It appears tbat such a demand has been: made by the defendants ; and we
think that the plaintiffs would, if well advised, acguiesce in that demand,
and 5o eseape any-further payments on account. of the land held by the
defendants. We confirm the decres of the Court helow with costs.

- Decree confirmed.
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Before Mr Justwe M Melvill and. Mr. Justice Kemball.

" NARU AND ANOTHER {Original Defendants) Appellants v.
GULABSING (Original Plaintiff), Respondent. ™
L [1st September, 1879.] :

Moﬁgage — Possession— Registration—Sale in execution of decree——Rzghts of ;urchaser—-
Priority—Right {0 redeem— Parties to sutt..

By two deeds, dated respectively the 22nd February | 1868, and 7th Septembet
1872, and duly :egxstered A mortgaged the lands in dispute to B for a term of
years which expired in 1880. On 10th October 1873, A execufed a rozinama in
favour of B relmqulshmg all kis right in the said lands, and B next day executed
a kabulayat to Government for the lands, which thenceforward wers entered in
B’s name. Previously to the second mortgage and razinama to B, viz., on 21st
March 1870, A had by a duly registered deed mortgaged the same lands to the
plaintiff, who in 1874 brought a suit against A upon his mortgage and obtained
a decree, under which be sold the mortgaged property, and became himself ‘the
putchaser [84] thereof. Before, and at ‘the time of the .institution of this
suit, B was. in posgession of the mortgaged land, but was not made a party

. to the suit. Tn 1877 B sold’ the land to G by a duly registered deed. 1In a

_suit brought by'the plaintiff against B and C to Tecover possession of the land 50

purchased by hxm, as above mentioned, at the sale in execution of his own
decree.

Held, that B’s possesslon at, the date of- the pla.mt.lﬁ s suit upon his mortgage

. was sufficient to put the plaintiff on inquiry, and to constitute legal notice 0
- .hxm that the eqmty of redempuon was at that time vested in B, and 1t was

"* Seoond Appeal No. 240 of 1879.
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RN ,-’thetefore the plamtlﬁ’s duty tohave made'B a patty to.the suit brdughb by him:
... ' against A, who had then alienated the eqmty of redemption  to B; and: not
having done so, the plaintiff could not rely in support ‘of his own title, upon a
purchase under his own irregularly obtained decree, and could not; therefore, stand -

. in & better position as agaidst B than if his original suit had been properly con-
stituted, 7.e., he was bound to give B an oppotuunn.y -of redeeming his mortgage.

[R 5 M. 1643 17 M, 17 (20) ; 9 Ind. Cas. 513 (522) 21 M L. J. 213 9 M.L.T. 431=x
(1911) 1 M W.N. 165.] :

THIS was a second appeal from the decision of H. Cordeaux, Judge
of Khandesh, reversing the decree of the Subordinate Judge of Erandol.

The facts of the case appear from the followmg extrach of
Mr. Cordea.uxs judgment :—

*“ On 22nd February 1868, one Dila mortgaged the land in dispute to
the defendant Naru under an agreement for a period of six years, that ig,
up to the year 1874. Again, on 7th September 1872, Dila executed
another agreement by which the land was mortgaged for an additional .
period of six years, that is, up to the year 1880. Both the instruments,
(Exs. 11 and 12) - were registered. On the 10th October 1873, Dila passed
a razinama, in favour of Naru, of the land. in dispute, relinquishing all
his right therein, and Naru passed a kabulayat to the Government on
the following day, the land henceforth standing in his pame. But Dila
had also mortgaged the same land to the plaintiff on the 21st March 1870,
under a registered deed. Subsequently, the .plaintiff obtained a decree
against the mortgaged properl;y. whith ‘was put up to sale and bought in’
by the plaintiff for Rs. 5-4-0 on the 27th Aprll 1875. On the 2nd May
1877, the defendant Nara sold the land to Hira (defendant No. 2) under
a registered deed of sale. (Ex.15). The defendant Naru was in posses-
sion of the land from the year 1868 and the mortgage to the plaintiff
was unaccompanied by possessmn.

Under these circumstances ihe nla.mtlﬁ sued to recover possession

7[8-5]of the land, making Naru and Hira defendants. The defendants, inter

alia contended that their fitle was superlor to the plaintiff’s.

The Subordma.te Judge re]ected and the District Judge allowed the
plamtxﬁf’s claim. The latter found—(1) that the plaintiff was entitled to
possession of the land as auction-purchaser thereof in satisfaction of his
morigage lien ; (2) that Dila conveyed the land to Naru subsequently to
his mortgage of it to the plaintiff, and that Naru had notice of the said
mortgage and (3) bha.ﬁ the land was sub]ect to the plaintiff’s lien upon

it

"The defendants appealed

Shanta,mm Naram, for the a.ppella.nts *Tbe qubnct Judge held
that the transfer of the land by Dila to Naru was for valuable consider-
ation, and complete. The defendant’s mortgage {No. 11) being prior
to that executed to the plaintiff, and the defendants being in law entitled
to tack their mortgage No. 11 to mortgage No.12, the Judge should
have held that these morbgages were entitled to preference over the
plaintiff’'s mortgage. . The defendants’ mortgage was with possession,
while the plaintiff’s was not.. The plaintiff should have made the defend-
ant Naru a party to this suit against Dila. He having failed to do so,
the decree against Dila does not bind either Naru or Hira. These defend-
ants -having by the purchase a.cqulred the whole right, title and interest
of Dila therein, the p!a.mhlﬁ' gob nothmg At a.ny rate we are entitled to
redeem the plaintiff. ,

, B
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" Masiekshah Jehangzrehah ‘for:-the respohdenb —-The - dodttine of
tackmg ‘of mortgages” does not obtain-in India:, The plaintiff was Dot/

bound to make Naru a party to his suit against Dila, 'he not having had

any notice of: Naru's morbgage, nor of the subSequenﬁ ‘sale of the-equity
of redemption, -This: case -is’' similarto’ tha.ﬁ of - S B. Shrmga'rpure v
S. B. Pethe (1), on which we rely.! , :

JUDGMENT.

The ]udgmenb of the Court was: delwered by .

M. MELVILL, J.-~The pla.mtxff in this suit, clelmmg under a mort-
gage, brought an actionagainst his mortgagor in 1874,and obtained a decrée,
under which he attached and sold the mortgaged [86] property, and
himself became the purchaser.” He is now resisted by the defendant, who,
at the date of the plaintiff’s suit; was in ‘possession by virtue, first, of.
a registered morfgage, and secondly, of a: subsequent. assignment- of the
equity of redemption for valuable cons:dera.blon The question which
we are asked to decide is, whether the defendant can bq ousted with-
out the option of redeeming ‘the plamtlff’s mortgage 'On' the one side
it is contended that the defendant is not bound by the decree obta.med
by the plaintiff against the. mortgagor, beciuse "hé was not a:- ‘party.
to the suit: on the other side, that the plaintiff was.not. bound to
make the defendanti & parby to the suit, bécause he had no notice of the
defenda,nt s mortgage, nor of ‘the subsequent sale to the defendanb of the
eqult’.y of redemptlon It ig pot necessary for us now, to - ‘considdr whé-
ther, if the plaintiff had no notice of the defendant’s” encumbrance and
assignment, the defendant would be bound by the dectes * obtdined!
by the plaintiff against.the mortgagor. There :is some appayent, ¢ conflick

between certain observations made in the case of Shringarpure V. ﬁ the ‘1} ,

and the decision of this Bench in Ganesh -v. Balkrishpa (2) ang " ther’
cases, a decision to which, as a.ﬁ presenf. a.dvnsed we smﬁl adhere Bub in,
the present case we think bha,t the defenda,nt's possessmn, ?,t the dabe of
the plalntlff’s suit, was sufﬁclenb 0 put the plamtlff on inquiry, a nd to|
constitute legal notice to the plaintiff that the equxty of redempho yvas
ab the time vested in the defendant. -If the plaintiff had’ ‘inquired into the'
eause of the defendant’s’ possessxon he Woulq ha.ve ascextamed ‘that he
was the purchaser of the equlty of. redemnhon, or, ab all events, hab he\
Wwas a registered encumbrancer, It was, therefore, ‘the pla,mtlff’s duty to
make the defendant a parby to the suit brought by him against the person-
who had alienated the equiby ¢ of reaempbxon to the defendant ‘and stich’
being the case, the 'plaintiff cannot rely, in support of his tltle, upon %
purchase under his own irregularly obtained decree, even if a third party,
who was an innocent purchaser, could. have done so—a pomt; on.
which it is not now necessary for us: to express any, [87] opinion, The
plaintiff cannot now stand in. a better’ position, ag agamsb the
present. defendant, than it his orlgxna.l guit bad been propetly consm«
tuted ; that is to say, he is bound tp. glve to the defendant an opportumty
of. redeemmg his mortgage,  the genuineness of Whlch is not serious-
ly contested by the defendant. . We think that the proper decree to meka
in this case-is that the defendant do pay to the pla.mtﬂff Wlhhm 8ix monﬁhs\
from the date of asceitaining the amount’ iiue, the'sum to which; the plamhff
ls entitled under hls mortgage, and that, in defaplt of such pa:yment the’

1) 2B.662.
(2) Second Appeal 850 of 1878 ; Printed’ Jddgﬁents of 1879, p. 28.
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plaintiff be puﬁ in- possession of the morbga,ged propetty, and the defendant
be for ever foreclosed.. When eitheér party applies to the Subordinate Judge

‘for {execution of this decree, the Subordinate- Judge. should (after notice

to the other party), take an:account of the amount die on the plaintiff’s
mortgage; and the six months within which the na.ymenh ig ordered, should
date from the day on which the amount due may be determined by the
Subordinate Judge.

The decree of the District Court is amended accordingly.

The parties to bear their own costs throughoub

Order accordmgly

3 B. 87=4 Ind. Jur. 576,
. APPELLATE CIVIL. .
Before Mr Justwe M. Melmll and Mr. Justice F. D. Melvill.

ICHHASHANKAR (Plaintifp) v. KILLA AND ANO’I.‘HER (Defendants) *
[4th September, 1879.]

Inmztatzon—Bond—Act IX of 1871-—A4ct XV of 1877, 5. 2.

* The deféndant executed on the 20th April 1875 a bond to the plamtxﬁ who,

without makmg a demand for his money, filed a suit upon it on the 21st of
June 1878,

Held, that under s, 2 of the Limitation Act XV of 1877 the suit was notr
L batred. although more than three years had elapsed since the date of the bond. "

{n 9 B..475.]

o THIS was an apphcaiuon for the exercise of the Court’s- extraordl-
nary jurisdiction. - .

. The plaintifl brought a suit in the' Court of Small Causes ab Surat
to recover Rs. 490.dueon a bond passed to him: by the [88] deféndant:
on fhe 20th of April 1875. The bond’ .stxpulated for pa.yment; on demand.
The plaint was filed on ‘218t of June 1878, that i 1s, more than tnree vea.ts
af(;er the date of the-bond.

‘The defendant contended thakb the suit was barred by arb. 73 of 8. 2
of ‘the leltatxon Act XV of 1877, which provides that the lumba.ulon of’
thiee years upon a bond runs 'from the date of its execution.

The Judge of the Conrt of Small .Causes, Khan Bahadur Kalkhoshru
Horma.sn, allowed the contention and rejected the plaintiff’s claim.

Thereupon t.he nresenb apphcatlon was made fo tbe ngh Oouri'r
by the plainsiff.

Nagmdas Tulsidas, for the pla.mblff —Under Act IX of 1871 the limi-
tation on a bond pa.yable on demand was three years from the date or
ma.kmg the demand :*.art.'72, &. 2. Under Act XV of 1877 -the period of
llmltatmn is’ the same, butb the Legislature by art. 73, s. 2, . provides’
that it is to begm from the date of the bond. The latter penod ig shorter
than. the former, and in such a cago s. '2 of the present Act gives. a period
of two yoars from the date when it came into force, wz . st Octobet
1877, within.which: the ‘suit could be brought. The present suit was
filed on the 2ls&of June 1878 and Was w1th1n blme Omzrotlall Dey vq
A. Howel (1).

K rokuldas Kaizandas, for th'é deferidant.”

* Civil Application No. 69 of 1879.
. 1).2 OT.R. 426,

968
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