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Before Mr. Justice Kemball and Mr. Justwe F. D, Meluzll

NaRrsIDAS JiTRAM (Original Plaintiff), Appellant v,
G. JOGLERAR (Original Defendant), Respondent*
{9th July, 1879.]

Mortgage—-Eﬂect of sale by mortgagee of mortgaged property under a money decree—
: Asszgnment—Sale—Decree—Executzon.

A mortgaged property to B, who assigned bis mortgage to U. Uunder an
unregistered instrument assigned his interest to the plaintiff. The plaintiff then
‘obtained a money decree against A personally, and put up the property for sale,
and it 'was purchased on the plaintiff’s behalf. On going to take possession the
plaintiff was successfully obstructed by N, a person who had already purchased
it a;, an auction salein executwn of a money decree obta.med agmnst 4 by anothet
creditor. ’

The plamuﬁ havmg, before the date of his decree, obbamed a second assign-

ment duly registered from. C, sued upon it, and obtaining a decree against the
mortgaged property, put it up for sale, and now became the purchaser in his own
‘name. On gomg to take possession he was obstructed by the defendant, who
had bought 1t in execution of a money decree against D, .the former successful
purchaser a.nd obstructor,

Held that, although the mere taking of a money decree for a mortgage debt
does not extinguish the lien, still, when the mortgagee proceeds to satisfy such

_ decree by the sale of his security, the interests of both himself and his judgment-
debtor in the said security.pass to the auction-purchaser, . The particular nature
of the right acquired by the purchaser at the sals does not depend on the form of
the'decree on which the mortgagee has proceeded to satisfy his judgment-debt.

" What the mortgagee really seeks when he proceeds to sell, whether under a decree
for sale or a simple money decree, is to obtain satisfaction out of his security,~—:
in fact, to enforce his lien ; and a.lthough the proceeding may be in execution of a
money dectee only, he cannot retain his lien for enforcement gua mort;ga.gee 1f

" the debt be not discharged by a second sals of the same property,

Syud Eman Mamtazoodin Mahomed v. Rajcoomar Dass and another (1),
Bhuggobutty Dossee v. Shamchurn Bose and others (2), and Ramu Nailan v.
Subbamya Mudali (3) followed. . .

 Khubchund v. Kaliandas (4) dissented from.

[N.F., 290. 537 (543) ; F., 10 C. 567 (570) ; R.. 5 B. 614 (618) ; 9 C.L.R, 369 (376) ;
70.C. 814 (317): D., 8C. 517 ; L.B.R. (1893-1900) 14.]

THIS was a second appea.] from the decision of S. H. Phlllpobts, Judge

* of Poona, confirming the decree of R. B. Chmtaman S.C., Subordmate

Judge (First Class), Poona.

The facts of the case are as follows —

58] On the 20th November 1866 the Ainapuris, by a reglstered
instrument in-the English form, mortgaged a. house situated in the City
of Pooha, along.with other immoveable property, to the Bank of Bombay
for.a sum of Rs. 2,26,579. The Ainapuris paid back Rs. 80,000, and on

“the 8th November 1870 the Bank assigned ifs interest in the remainder
of their loan to one Umedram Pitamber for Rs. 3,500, who again assigned
away his interest to the plaintiff Narsidas Jitram on the 19th September-
1871.: Upon this assignment, which 'the plaintiff. neglected to register,
he instituted a suit in the -High Court, on. the 9th November 1871,
to recover from  the Ainapuris the balance of the loan advanced to them

7 * Becond Appeal No. 408 of 1878. LS B
(1) 14 B.L.R. 408, _ (9) 1C. 837,  (3)'7 M.H.G.R. 229, : (4) 1A, 240,
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by the Bank of Bombay. During the pendency .of this suit. the plaintiff
obtained from Umedram a second assignment, dated 13th June 1872, and
rogistered it ; but withous taking any steps upon it, pressed on the pendlng
suit which resulbed in a'money decree in ‘his favour against the Aina-
puris personally, on the 11th January 1873. This decree was, ab the
plaintiff’s request, sent to the Sukordinate Judge of Poona for execution.
An application was made for the attachment and sale of the house in the
City * of Pooua, which being granted the hougs was attached and . subse-.
quently, on the 17th October .. 1873, sold for. Rs..361, nomihally to. one
Vithoba, butireally to the plamtlff himself..:-When, however, . Vithoba.
went ‘to take possession of the house he was successfully resisted by one:
Narayan Walekar, who had previously purchased it as the property, of the
Ainapuris at a Court sale held on the 28th February 1871, in execution of
a monsey decres obtained against them by another of their creditors.

The plaintiff, failing to obbain possession, instituted a second suib
against the Ainapuris in the High Court on the 13th February 1875,:
resting his claim on the second assignment and his former decree, and:

praying for a decree against the mortgaged property specifically. He'obbain-:

od a decree in this suit on the 29th of June 1875, and it was transferred to
the Poona Cours for execution. The disputed house was in consequence

again attached and. sold on the 28th of July . 1876, the plaintiff now _

becoming the purchaser in his own name. - On the 20tb February 1877
the plaintiff sought for the second time to.obtain possession,.and. was now

ohstructed by the defendant, who [89] had purchased it at a sale held on

the 30th September 1875, in execution of a money decree against the
former obstructor, Narayan Walekar.

The plaintiff, therefore, filed this suit in the Court of the Subordmate
Judge of Poona to recover possession of the house. The defondant,
amongst other things, contended that the plaintiff was actmg in collusion
with the orlgmal mortgagors, and had no rlght to possessxon superlor to
his own. -

Both the lower Courts held ‘that, bv the first sale - in execution of
the money decree abtained in October 1873, the whole interest in the
premises, both of the Ainapuris as mortgagors and of ‘the plaintiff as
agsignee of the mortgagee, passed to the purchaser, and that, -whatever
_the effect of the second decree: obtained by the plaintiff might be, the
plaintiff having caused the house to be attached and sold in execution of
his first decree, he could nobt again attach it .as the property of  the
Ainapuris. The lower Courts, ‘therefore, made a decree in favour of the
defendant. : ’ ' :

The plaintiff appealed.

Latham (with him Manekshah Jehangzrshah) for the appella.nt——

The High Courts in India have passed conflicting decisions on the question
whather, by a sale under 2 money decree on a mortgage bond, the mort
gage lien passes to the purchaser. In the case of Syud Emam Momtazoo-
din -Mahomed v. Rajeumar Dass (1) the High Court at Caleutta ruled shat,
independently of the direction in the decree as to the sale of the mort-
" gaged property, the mortgagee, when he puts that properfy up.for .sale,
gells the joint interest of himself and the mortgagor. In Bhugyobutty
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Dossee v. Shamachurn-Bose and others(2) a similar prmclple is enunciab- .

ed by the same'Court.~ The lower Courts have relied upon the cdse of
Kasimannissa Bibi v. Hurannissa Bibi (8). The plaintiff in that case had

(D 14BLR.408. . (2)10.387.. .. (3) 2 B.L.R.Appxi 6. -
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the option, either to take a decres binding the property, or'to ta.ke a smeple :
decree for money, and choosing the latter alternative got possessmn in:
execution ; but being subsequently ejected by a party clalmmg to hold the
mortgaged property on a prior -conveyance by the judgment-debtor, -
it was held that he could not sue to have the mortgaged [60] pro-:
perty declared liable, or to saddle it with. the money due on his decree. '
This was hardly an expression of the mature opinion of the Court,
and is in conflict with the other rulings. The Madras High Court-
in Ramu Naikan v. Subaraya Mudali{1) roled that a prior mortgagee, having
purchased, might still use bis mortgage as a shield against the claim of
subsequent mortgagees. The case of Khubchand v. Kaliandas (2) isin our
favour, and was arrived at by a Full Bench of the Allahabad High Court
after a review of the ' Calcutta and Madras decisions above cited and a
number of unreported decisions. It was held that the holder of a money:
decree on a mortgage bond could not resist a claim - ‘to foreclose a second
mortgage of the property created prior to its attachment and sale in exe-
cution of his decree. The Bombay High Court does not seem to have
dealt with this . question ; but from the remarks of Westropp, C.J., in
Tukaram Atmaram v. Ramachandm Budharam (3) it may be inferred that
his Lordship was of opinion that if a mortgage, at the time of selling
the mortgage property under his money decree, gave notice of his mortgage
lien, he would be allowed to hold the lien after the purchase.. We con-
tend that the effect of all these decisions is to keep- the mortgage
lien in his mortgagee after the plaintiff's first purchase, and that he en--
forced that lien by hig. second purchase ; and we are entitled to eject the
defendant, who is a subsequent purchaser at a Court sale, under a sunple
money decree, and whose purchase is subject to our lien.

.. Ganssh BRamachandra Kirloskar, for the respondent —The second
assignment by Umedram in place of the former unregistered assignment.
was withous any consideration, and was null and void. It was nob
competent to him to give it, and, therefore, all the proceedings held upon
it are futile and of none effect. The first assignment was never_cancelled, -
but-was onthe contrary, enforced to the end the plaintiff not having
left one single step which he could take untried. But assuming that
Umedram was competent to pass it; I submit the purchaser gob nothing
by his second purchase. The- cases cited are in my favour, except the
Allahabad case, which does not Souch the question.. [61] They do
not hold that the mortgagee after the sale for his mortgage debt can still
hold a mortgage lien on the property which he can again sell. According to
the Allahabad decision the plaintiff got nothing by his first sale; accord-
ing to the Calcutta decisions he got nothing by his. second sale. - The
present suit is on the second sale alone, the plamt.lff ignoring the .firsh
sale a,lbogether He canuot be allowed to fall back on his first sale in
consequence. . Under any eircumstances, therefore, the defendant is en-,:
txtled to the decree which he has obtained from both. bhe lower Gourbs

J UDG'\IEN T.

The ]udgmenh of the Courb Was delivered by .

- KEMBALL, J. —This suit was instituted in- the Oourt o’t' the Flrst
Class Subordinate Judge of Poona to. obtain possession-of a. house, situab-
ed in the Poona City,; which plaintiff alleged hehad purchased ab a uourh g

: 41).1 A._240,::.; Seidn (@) 7TMHECIR 220, L (8) LB814)
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gale on the 28th July 1866 as the pi-operby of eertam -bersons; surnamed
Ama.pun

, Upon the: faets. whlch are elther undlsputea or found conclusxvely
proved, it appears that the house in dlspute in addition to obher .proper+
ties, was mortgaged by the Ainapuris, in 1866, to the Old Bank of ‘Bom-
bay tosecure a loan of some twao, lakhs odd. ‘A certain portlon of this
sum was repaid, leaving a balancs of over a lakh and forby-six thonsand,
and the Bank's interest in the mortgaged property was then. assigned fox
a sum of Rs. 3,500 to one Umedram Pitambar under data the -8th Nov-
ember 1870... Plaintiff purchased theisaid lien from. Umedram taking
a deed of a.smgnment dated .the 19th - September 1871, whlch ‘however,
he - neglected to reglster, and on this deed he.instituted a suit in the High
Courf on its = original side, on. the 9th November 1871, to recover bhe
amount of the loan then due. - Some ‘discussion, it is . stated, arose in
the early part of the suib as to plaintiff’s right to, suse at all.on an unregis-
tered bond, and on the 18th June 1872 plaintiff obtained a second .deed
of a.ssignm,enb from Umedram which he registered ; he, however, .prose:

cuted his- suit; ‘which, was still pending on the:first deed, and obtained -

a decree for the amount of this claim -against the mortgagors personally.
This -decree’. was, on his - application,  transferred - {for execution to
the Court at Poona, and plaintiff then applied to [62] have it satisfied
by attachment, and sale of the house in-dispute. The property was accord-
ingly put up to auction, and sold for Rs. 361 ‘on the Tth Qctober--1873;
and was purchased in the name of a third person, buf.pon bebalf .of:the
plaintiff. The purchase-money was paid into Court, and :plaintiff entered
up satisfaction. of the decree -to that extent, On his endeavenuring,
however, to get possession he was. opposed by one Narayan Walekar,:
who had purchased the house on the-28th’ February 1871 at an auebicn
sale held in execution of a money decree passed against. .the Ainapuris in
favour of another of their ereditors.. Whereupon plainfiff filed a second
sait in the High Courb against the mortgagors.on the 13th, February 1875;
on the registered deed of agsignmeny, and asked for & decree for the
amount of the debt as against the mortgaged property. This decree was
passed on the 29th June 1875, and was also, at plaintifi’s - request,
transferred for execution to Poona. The house in. dispute was then,
on vplain6iff’s- application,- attached -and .sold a second time on . the
28th July 1876, plaintiff himself being again:the'purchaser, Plaintiff
after this, i.e., on the 20th February 1877, again seught to obtain
possession, when he was obstructed by the defendant; who had purehased
thehouse at an auction sale held on the 30th September 1875 in execution
of a money decree of one of the Poona Courts agamsb the aforesa.xd Nara-
van Walekar.  Whence this suit. - :

The only question :raised : here ‘by the plaintiff in second a.ppeal 19
whether the fact of the plaintiff, having attached and sold the house.in
dlspute in satisfaction of his first decree precluded him from-again atbach-
ing and selling it in execution of his second decree ; though the defendant
has objected. that the Distriet, Courh ought to. ha.ve held that it was not
competent to the plaintiff’s assignor, Umedram, to execube.the second
deed of the 13th June 1872, and that, therefore, tha decree founded upon
it was bad. - With regard to.the oross objection, it is sufficient,.we think,
to say tha we concur in the decision of the. Distriet Judge on fhe point..
If is true the first deed.of assignment became inoperative, against the
security tbrough the plaintiff’s own fault in- neglecting to register ; but
ag the: assignor’ was willing to :perfect the [63] . :defostive ~title by
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executing to the plaintiff.a fresh deed for the same' consideration and the
same property, which he was able to register, we know of no reason for
holding that it was not competent to such asmgnor to do this. - Turning,
then, to the first question, it has' been conceded in argument that the .

_mere taking of a money decree for a mortga.ge debt does nof 'extinguish

the lien, so that:'what we have to consider is:the effect upon such . lien
when the mortgagee proceeds to execute his money decree upon the morf-
gaged property, and, if it be correct to hold that a-sale under these circum-
stances conveys the rights of both debtor and ereditor, it is clear that
plaintiff’s present action must fail. It has been held by a Full Bench
of the High Court. at Calcutta in Syud Emam Momtazoodin Mahomed v. .
Rajcumar Dass (1) that ** whether the decree do or do not direct the sale
of the mortgaged property, the mortgdagee, when he puts that property up
for sale, sells the entire interest that he and the mortgagor could jointly
sell ”—a principle adopted in .a subsequent case by a Division Bench of
the 'same Court (Garth, C.J.,- and-Pontifex, -J.) in -appeal from . the
judgment “of Phear, : J., in Bhuggobutty Dossee v. Shamachurn Bose -
and others (2). And this rule seems to be in accordance with™ the
doctrine laid down by the High-Court of Madras under a 'similar
condition of things : Ramu Naikan v. Subaraya Mudali-(3). A Full Bench
of the High Court at Allahabad, however, has held, - under like ecircum-
stances, that nothing passes to the auction-purchaser but . the righﬁ,,
titls and interest * of the mdgment debtor at the time of the sale,” one
of the Judges (Turner, J.) expressmg dlssent from the vww taken by the ’
Calcutta Full Bench. : <

' 'We think that the principle now recognlzed by the ngh Court ab
Calcutta is the correct ‘one, and that it is impossible to hold that the par-
ticular nature of the right acquired under the sale depends on the form -
of the decree on which the mortgagee has proceeded to satisfy his judg-
ment-debt. The idea that the mortgagee only sells under a money-decree
the right, title and interest which the mortgagor has at the time of the
gale," appears to be a creature of the old Civil Procedure Code.” What the
mortgagee really seeks, when he proceeds to sell, whether under a decres for
[64] :sale, or a simple money-decres, is to obtain satisfaction out of his
security,—in fact, to enforee hislien; and we do not seé on what prineciple
it can be said that when the proceeding is in execution of a money-decree
only hé'still retains his lien for enforcement gua mortgagee, if the debt be
not discharged, by a second sale of the same property.:

‘We must, therefore, hold that all the plaintiff’s-own mgh*s ag well ag
those of the Ainapuris were disposed of at the first sale, and that the
plaintiff- took nothing under his second purchase. Beyond this if is
unnecessary to go. Plaintiff asked in the course of the argument to ba
allowed to fall back on-his first purchasge, but that was not the case made
in either of the lower Gourts, nor was it the case presented to this Court in
the petition 6f appeal ;: and, having regard to the eourse of - conduct puor-
sued by the plaintiff throughout, we do not think that he is entitled to the
smallest indulgence at our hands. Putting outof consideration the specula-

. tive character of the assignment which he took from Umedram, we find him
- first electing to take a personal decree, though it was in his power to rectify- ‘
- his mistake, if mistake'it was, and to proceed for foreclosure and sale;

then ha,vmg obbamed leave t6 bid at the sale, he put up a third ‘person to
bld nob in_ hls name bub on hls behalf ; and la.stly, he ‘went through the‘

(1)14BLR £08. ' ¢ ¢ (2)1.0.887 . (®)7 MHGR 229,
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solemn fa.rce;of.pé,irihg the purchase-money into Courl to reesive it back

‘ again through his pleader. . We think it fair to assume that such proceed-.

. ings could only have been pursued for purposes of deception. It may be
that the plaintiff's object was partly to deprive the mortgagors of the
privilege, always . accorded, of an allowance of time within which o re-
deem, and on this point we think it worthy of remark that it would be

well if the Courts in the mofussil would - follow the practice adopted by.

the High Court, on its original side, in the case of applications to enforce
personal decrees, by sale of the collateral security, which is to order the
sale, but fo direct:that it shall not take place till. after the explratxon of
six months,

We confirm the decree of the Dlstuct Court, with costs on appellant

Decree conﬁrmcd

.. &B.65 :
[65]1 APPELLATE OIVIL.

Before Sir Michael Roberis Westropp, Kt., Chief Justice and
Mr Justice Melvill.

KASTURCHAND (Or'z‘gz'nal Plaintiff), Appellant v. RAVIT SADASHIV,
NAZIR, DISTRICT COURT, SATARA, AND ANOTHER (Orzgmal
Defendants).™ [10th July, 1879.]

Nazzr s Zzabzlity for escape Of judgment.debtor—Batta payment cf—Civil Procedure..

Code, Act (VIII of 1859), s. 262.

The plaintiff sued out a warrant for the a.rtest of his. ]udgment debuot on the

4th. December 1876. The watrant was lodged with thd nazir on the 16th

December, and was to be in force till the 4th January 1877. On the 22nd°
December 1876, the nazir was informed that the judgment.debtor was a.Iready .

in the civil jail under a writ of execution issued by wnother creditor. The nazir.
then returned the warrant to the Subordinate Judge who had 1ssued it. On the

29th December, the Subordma.te Judge again sent it to the nazit’s office, where-
it was duly received by the nazir’s karkun (defendant No. 2.). This fact wasnot’

reported by the karkun to the nazir (defendant No. 1) until the 4th January

1877. On the 1st January 1877 the judgment-debtor’s debt was paid by Govern-:
ment, and he was released in honour of Her Majesty’s assumption of the title of,

Empress of India, The judgment- debtor thersupon left the district, and could

not be found, and the plaintifi's warraut remained wunexecuted.. “The plaintiff

sued the nazir and his karkun for allowing his judgment-debtor to escape,

* Held, that the nazir ought not to have sent the warrant back tc' the Subordi-

nate Judge and that there was no necesslty for a fresh ordet on it unhl the time
- which it had to run had expired.

Held, further,that if the nazir forgot the exlstenca of this unexecuted warrant

on the 1st January 1877, and thus allowed the debtor to be released from the
former process, when he ought to have been re-arrested under the plaintiff's

- warrant, thers was actual negligence on his par, making him liable in damages
to the plaintiff,

Held, also, that according to Aat. VIII of 1859, as it stoad at the eud of 1876

and until Ouhobar 1877, the batta for the maintenance of a debtor could not .

become payable until he. was arrested and brought before the Court and the
_ latter made the order for his committal to the civil jail.

Qucere, whether or not the nazir could have been made responsible for the

negligencs of the karkun, who was not his servant;, but the servant of, and
paid by, Government and appointad by the-Distriot Judge, if the Wa.rrant,. had

been lodged  with the karkuan in the first instance and that fact had never been.

commumca.ted to the nazir .and if he ha.d never known of the existence of the
warrané. . :

-* ‘Appeal No. 6 of 1879,
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