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presentation of a [87] plaint for the specific performance 6f the contract of

- mortgage ; and the proceedings consequent thereon constituted a Uis
pendens, during : which- & mere -money-decree-holder, like Lakhmiram,
could not, by any proceedings which he might take; defeat the, object of

. the plaintiff’s application to the Court.. - For thage reasons ‘'we reverse the
decrees of the Courts below, and direet that the plaintiff be put in posses-

" gion of the Pokhren Vadi, and the house thereon situated.” The defendant
musb bear all costs’ throughout; .

: Decrees 'revorsed

3 B. 37 (F.B.)
. FULL BE\CH—— APPELLATE CIVIL

Before Sir Michael Roberts Westropp, Kt., Chief Justwe, My. Justwe
' Kemball and Mr. Justwe Pinhey.

SADU (Plaintiff), Appellcmt v. BAIZA AND GENU (Defendomts)
Respondents.® [25th June, 1878.]

Hindu law-=Inheritance of an illegitimate son among Shudras-—Daszputm—Rea-
judicata.

- A Hindu of the Shudra caste died in 1850 leavmg him surviving his two w1dows.
B and 8 ; a son Mahadu, and daughter Darya, the children, respectively, of B.
and S} and an 1lleg1t1ma.t.e son Badu, the plaintifi. Sadu and Mahadu centinued
‘to live togel;her for some time after their father’s death, But subsequently, owing

to domestic quarrels, they lived separately and Sadu was allowed by Mahadu a.

portion of the family property under an agreement in writing,  They wers, how-
ever, joint and undivided in estate and continued to be so until the death of
Mahadu in 1865, In 1866 Sadu brought a suit on the agreement, and obtained
a decree against B, 8, Darya and R (a lessee of B) for the property mentioned
in the agreement. - -In 1870 Sadu brought a sécond suit ag heir of his father and

‘brother, and claimed the whole of the ancestral property. .Both the lower

Qourts rejected his claim. as barred by the previous suit.’

Held in special appeal by MELVILL and NANABHAI HARIDAS, 37., that the
claim was not barred, inasmuch as the former suit was brought on the agreemanﬁ
- while the latter was mstltuted to establish plaintiff’s general rights as heir of his
. father and brother. They accordingly reversed the decree of the Courts below,
and remanded the case for itstrial on the merits, On remand, the Subordinate
Judge held that the plaintiff was entitled, as heir of his father and Mgzhadu, to
all the ancestral immoveable property. Two of the defend ants appealed. K
[38] Held, by a Full Bench (WESTROPP, C.J., KEMBALL and PINHEY, JJ.)
that, after the death of their father, Mahadu and Sadu succeeded as co-parceners
to the whole property, .subject to the maintenance of B, 8 and Darya, if she
were then unmarried, and in that event also to her reasouable marriage expenses;
—~Badu, however, as an illegitimate son taking only half a share,

Held, algo, that inequality of shares did not prevent co-parcenary and succes- .

" sion by survivorship, and that as Mahadu and Sadu were co-parceners from the

death of their father until the death of Mahadu, the usual result of co-parcenary -
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followed on the occurrence of the latter event, viz., the surviving co- parcener -

(i.¢., the plaintiff Sadu) took the whole property.
. Rahi v.-Govinda Teja (I.L.R. 1 Bom. 97) tefe"red to and followed.
: [N F., 28 C. 194 (202) ; F., 6 O.P.L.R. 144 (152) ; Appr., 11 C. 702; 18 C. 151 (P. c)
=17 L.A. 128= 5Sar. P.C.J. 596; R., 21 A, 99= 18 AW.N, 170 14 B, 282
‘23 B. 957; 25 M. 519=11 M.LI..J. 399 34 M. 68=>5 Ind. Cas. 919=20 M.L.J:
'850=7 M. L. T, 161=(1910) M.W.N. 138 16 C.I:.J, 835=17. C.W,N, 442= 17
Ind, Cas. 276; Expl.,, 19C.91; D,, 25 B. 189 (194) ; 10 M. 334 (346).] ° ;

THIS was ‘an appeal under 5. 15 of the Letters Patent; 1865, againgh
- the decision of a Division Bench (M Melvxll and Na.na.bhaa Ha,rlda.s, J J )
-dated the 25th-Janiary 1877. : :

. Appeal No. 1 of 1877 under s., 15 of tba Lettets Patent, 1865
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- The facts of the case are these: Ona Manaji, who -belonged to the
Shudra caste, died in orabout the year 1850. : His family then consisted of
his two widows, Baiza and Savitri ; a son Mahadu, by Baiza; a daughter;
Daryabai, by Savitri ; and an illegitimate son Sadu, the plaintiff.. After
Manaji's death Mahadu and Sadu. lived together for a time, but subse:-
quently they parted, andSadu livedseparately from Mahadu and was allow-
ed five compartmeats of the family house and 7% bighas of the ances-
tral land, under an agreement in writing. .They remained, however, un-
divided in estate. Mahadu died in 1865 without issue, and left him
surviving, his mother Baiza, "his step-mother Savitri, his step-sister
Daryabai and the plaintiff Sadu. - In 1866 Sadu brought a suit against
Baiza, Bavitri, and one Ramling (a léssee from Baiza), basing his claim
on the agreement. The Munsif of Barsi rejected the suit. But his decree
was reversed in appeal (No. 66 of 1370), and the case was remanded for
re-trial. The Munsif then awarded the plaintiff’s claim to the property
mentioned in the agreement. On the 16tk November 1870 Sadu brought -
a second suit in' the Court.of the Subordinate sjudge at Barsi against

- Baiza, Ramling, Genu (Daryabai’s husband) and Daryabai, and sought to

‘racover possession of the whole property, moveable and immoveabls, left by
his father Manaji, on the ground that he alone was entitled to it affer
‘Mahadu’s death. Baiza denied his right, and contended that his claim was
barred by limitation and by his former suit (No. 1244 of 1866). Ramling
based his [39] claim upon a lease from Baiza and Savitri. Genu answered
that the property had been mortgaged to him by Baiza in order to pay off
the debts of her-husband Manaji. Daryabai contended that she, and not
Sadu, was entitled to the property as heir ‘to Manaji and. Mahadu. The
Subordinate Judge rejected the plaintiff's claim, and his decision was up-
held in appeal (69 of 1872) by Mr. Cordeanxz, Assistant Judge at Shola-
pur (9th April 1873). Both the Courts held that Sadu’s claim was bar- -
red by his former suit No. 1244 of 1866. Oneof the issues in appeal was
whether Mahadn and Sadn were undivided in estate. The Assistant
Judge found that they wers undivided, and that the property menticned
in the agreement (Ex. No. 3), was given by Mahadu to Sadu, not as the
latter’s shars in the family estate, but in lieu of his maintenance only.
On special appeal (No. 361 of 1873) the High Court (M. Melvill and.
Nanabhai Haridas, JJ.) on the 1st April 1874 .reversed the decress of

" the Conrts below, holding that the plaintifi’s claim was not barred by

the previous suit. Genu did nob appear either in appeal or special appeal.
The following is the High Court’s remanding order:— ‘ : :

PER CURIAM.

v We. think: the -Assistant Judge was right in  deciding that
there had been no separation of interest between the plaintiff and his
brother Mahadu, but wrong in holding that the present suit is barred by *
the judgment in the suit' No, 1244 of 1866. It seems to us that-the
cause of action in the suit No.1244 of 1866 was'a breach of the agree-
ment (No. 8), and that what was decided was that the.agreement -
ghould be enforced. It may be that the parties. to the agreement thought
that the :plaintiff had no rights .except such as were reserved to him by

that agreement, and that when the plaintiff brought his former suit he.

was still under the impression that he had:. no-other rights... But that
does’ not prevent him, now that he -is better informed, from suing to -

- establish his-general rights as  heir and survivor -of hig-father and brother, :
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which rights:were nob, in -our opinion; adjudicated on in  the former
wguit. We accordingly reverse the decrees of the Courls below, and
rema.nd the case for disposal on its merits. ‘If the plaintiff’s claim be
~.awarded, provxslons sbould be made in the decree for Ba.xza. 8 maintenance.
Costs to follow.”
[40] On remand, the Subordma.be Judge held t‘.ha.b the plaintiff was
#he heir of Manaji and Mabadu; and, as such, was entitled to the whole of
the ancestral immoveable -property ; that the suit was not barred- by
. limitation ; that the morfgage by Baiza to Genu was collusive and without
-competent authority, and that Baiza was entitled to maintenance at the
rate of Ra. 48 a year, and to have five comparbments of a house set apart
Hor her residence. The Assistant Judge (Mr. H. J. Parsons) affirmed this
-decree in appeal. On the 10th January 1876 Baiza and Genu preferred
.a special appeal to the High Court.
< The appeat was heard by M. Melvill and Na.na.bha.l Ha.udas, JJ on
#he 4th December 1876. .
¢ . Bhairavnath Mangesh appeared for the appella.nba
Shantaram Narayan appeared for the respondent. -
The following are the judgments of the Courts :—
256h January 1877. M. MELVILL, J.—When Manaji died, his family
~gonsgisted of two widows, Baiza and Savitri ; a legitimate son, Mahadu, by
Baiza ; a legitima.te daughter, Da,rya.ba.i,_ by Savitri; and an illegitimate
. son, Sadu, who is the plaintiff in the present suif. - The membetis of the
:family now survwmg are the 'plaintift, and Baiza and Daryabai, who were
both defendants in the suis.
- The whole family property has been, since the death of Mahadu, in

- the pogsession of Baiza'; and the plaintiff now seeks to recover it, on the-
.ground that he and Mahadu were undivided, and that, on the death of"

Mahadu, he became entitled to the whole estate.
- Baiza relies on her own title as widow of Manaji. Daryabai, in the
‘Court of first instance, claimed to succeed as daughter of Manaji; but she
-acquiesced in the ‘decree made in favour of the plaintiff, and has not
shrough$ her claim before this Court, or the lower Court of Appeal.

The rule of Hindu law, which in this Présidency regulates the claims
-of a person in the position of the plaintiff, may be taken as stated in Rahi
v. Govinda Teja (1), and to be as follows :—Amongst Shudras, if the father
dle without mamng an allotment [41] an illegitimate. son, 'such
-8 the plaintiff, is entitled to half the share of a legitimate son’;. and if
‘there be no legitimate son, and no legitimate daughter or son of such' a
daughter, the illegitimate son takes the whole estate. - If, however, there

be a legitimate daughter, or legitimate son of sucha daughter, the illegiti- *

+'mate son would take only half the share of a legitimate son; and such

‘daughter or daughter’s son would take the residue of the property, subject,

-of course, to the cha.rge of mamtammg the widow of the deceased pro-
prletor

:7 - Under this rule it seems to me bhab, ag there is.a legitimate daughter

of Manaji in existence, the plaintiff, who is now claiming the property for-

sthe first time, is not entitled to more than half the share of a legltxmate
Son :

‘It was, as T understa,nd (2) admlbted in the argument that such a
‘half share would be a.ll t.ha,t could be awarded to the pla.mtlff if there were

-{1) 1.B. 97.

- (2) After f.he dehvery of this’ ]udgment Mr, Shantamm asked his" Lordshlp to?:

uﬁake a not.e that he'did not intend to make stch-an admission, ‘which was done,

) 53%...
BI-68 -

1878
JUNE 25,

FoLL
BeNOH.

4B, 37
(F.B.J.



"~ 1878
JUNE 25,
FoLL
BENCH.

4 B.37
(F.B.). .

3 Bom. 42 INDIAN DEQISIONS, :NEW SERIES - _ [Vol.

any claim by the da.ughter beforg the . Court. - But it was argued t;ha.t; the:
daughter had acquiesced in & decree ‘which. dlsmhemted her, and should.
therefore, be treated, for the purposes. of this appeal, as if she werenot in:
existence. - If she were pub out of view, then it was said- that the pla.mtuff’
must necessarily succeed, since under no circumstances -could the other
defendant, Baiza, be entitled to anything more than maintenance.

It appears to me that this argument is unsound.' I may be that
Baiza bhas no title. But she is'a defendant in possession, and that is.
sufficient for her, until some one proves a good title. . It seems to me to:
make no difference that Daryabai has not appealed, and that Baiza relies.
on her own and not on Daryabai’s title. The fact remains that Daryaba.l
is in existence, and that, so long as she i is in existence, the plaintiff is not-
entitled to the whole estate. As plaintiff in ejectment he ¢an only succeed.
on the strength of his own title; and on the admitted facts of the case,.
he bas no title to'anything more than a legitimate son’s half share.
Under this view I do not think it necessary to decide whether, if there:
had been no daughter of Manaji ' now - gurviving, the plaintiff would be:
entitled to the whole estate.

[42] The decree .of the Senior Assistant 3 udge muust; I think, be-
amended; and the- plalntlﬁ’s claim allowed to the extent of one-third only
of the immoveable property mentioned in the plaint. As Baiza will continue,
in possession of a large portion of the property, it is not necessary in thig. .
suit to make any order regarding her maintenance. Any right which she-
may have, she can assert hareafter, if she would stand in need ‘of main-
tenance.

Baiza and Genu must bear one-third of the nla.mhff s costs through-
out, and the plaintiff must bear two-thirds of the costs, incurred by Baiza
and Gepu.

- NANABHAI HARIDAS, J —-Thls is a sult bv Sadu bin Manaji, spema.k
respondent, to recover possession of the whole. estate, Emoveable and im-

" moveable, left by his deceased father Manaji.

He states in his plaint thab his father died about twenty or~
twenty-two years ago ; that the whole of his property then devolved up-,
on his brother Mahadua and himself as Manaji’s heirs ; that they jointly
managed the same for some time, but that, finding it 1mposs1ble o geti on,
amicably . together, : he lived - separate, without, however, coming to any,

" partition with his brother ; that his brother died in 1865, ieaving no son,,

when .his mother Bmza. took possession of the whole of that property 3.
that she was only entitled to maintenance, which he was ready and Wlll--
ing to give her ; and that, though requested to do so, she refused tzo make.
over the pronerhy to him.

Baiza (defendant No. 1) replied that the properhy ‘was- ancesbral an&‘
was managed by her husband Manaji during his life-time -and by herself,
sinee hig death ; that the plaintiff was not at all entitled to it ; and that B
. porbion of it was mortgaged to Grenu (defendant No. 3) for fa.mlly purposes,..
She also pleaded limitation, and raised a number of other questions, which’
it doss not become necessary for us in this appeal to deal with, -

Ramling (defendant No. 2) alleged that a portion of the moperty was
lea.sed to him for a term of eleven vears by the deceased Mahadu, a,ndi
that: he could nob be deprlved of his possession befors the explratlon of
that term. -

[43] Daryabax (defendant l\ao 4) stated tha,t her father Ma.nan ha&
two wives, Savitri and Baiza.; that, after the death of Manaji and of her-
brother Maha.du, the whole of fhe : properfy .in, disputé came 'into th@f :

a8
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possession” of - Savitri *and Baiza,” who jointly managed- the same: that: - 1878
‘Savitri, her mother, died two years 'ago ; and that, therefore, she wag the JUNE 284
; only person entitled to -the property as Manaji’s daughter.: . o
s ‘TheSuboidinate Judge rejected the claim, and on appeal that declsmn FoLn
. was confirmed by the Assistant Judge, on the ground that, although there BENCH,

““'had been no separation of interest between the plaintiff and his brother 4';37
~»Mahadu, the present suit was barred by the judgment in.a previous suif, (F B ) -

"No. 1244 of 1866. This Court, however, while upholding the finding of
*no separation;”’ reversed the decrees of the Courts below, and remanded
‘*the case for dlsposal on its merits, being of opinion that the previous suit,
" 'which was ons in respect of a breach of an express agreemens, was no bar
to the maintenance of the present one, in' which the plaintiff sought “
establish his genéral rights as heir and survivor of his father and. broﬁher
" On re-trial, the Subordinate Judge awarded the plaintiff’s claims, but;
only as to the immoveable property, and declared Baiza entitled to main-.
tenanee at the rate of ‘Rs, 48 a year, and also to have five compartments
of a house to livein. He held fhe suib nof barred by the law of limitation,
and also that the alleged mortgage by.Baiza to Genu (defendanh No 3).
wag unauthorised and . collusive.
" The plainfiff was evidently satisfied with this decree, a,nd S0 were also
defendants 2 and 4, as none of them appealed against it ; and the remain-
ing defendants,, Nos. 1 and 3, appealing, the Ass1stant Judge confirmed the
decision of the Subordinate Judge. . -
" In this special appeal, thersfore, preferred bv those defenda.nhs (Nos.
.1 and 8), the only question we have to determine is whether the plaintiff,
as against them, is entitled to the property awarded to him by the lower,
" Courts, subject, of course, to the award of maintenance, which he has not”
appealed againgt. ' The question. of limitation, though expressly raised by .
them in their memorandum of special appeal, was not argued before us by -
their pleader, and we do not, therefore, find ourselves called upon to
| express any opinion upon’it . -
{447 The parties to thls appeal are Shudras, and i m is admltted tha.b
- the plaintiff is an illegitimate son of Manaiji. It would appear that, when .
Manaji died, his famlly congsisted of his two widows, Baiza (first defend-.f
* anb) and Savitri, a legitimate son named Mabadu, by the first widow
Baiza, a legitimate daughter, named Daryabai, by the second widow..
- Savitri, and the plaintiff Sadn, an 1)leg1blmate son by a concubine. The”
third defendant (second appellant) Genu is the husband of Daryabai, and .-
- the alleged mortgagee, whose mortgage, as already stafed, has been declar-
ed to be unauthorised and collugive. It does not appear whether, at the
time of Manaji’s death his concubine, the plaintiff’s mother, was allve, ‘
nor whether Daryabai was married. ;
. Amongst Shudras, eontrary to the rule obtaining among the regene-
rate clagsses, a son begotten on a female slave (dasiputra) inherits his.
father’s property (1) ; and in this Presidency a Shudra’s son by a concu-.
bine is treated as a dasiputra(2). In the state of the family above describ-
ed, therefore, the plaintiff and ’Wahadu, jointly succeeded to Ma.na,n 8.
estate, :No portion of thas estate vested in either of the widows or in the
concubme, assuming her to be alive at Manaji's death, though they would,
all be entitled to maintenance out of that estate; nor did 'a,nv portion of"

... (1) Mitak, ch. i, sec. xii, 1 2. 8; Vyav. May. ch. iv, sec. iv. 82 ; Rahi v. Govinda, -
IL.R. 1 Bom. 97.

. (2) 1 West and Buhler (lst ed.). pD. 48, 49 52 53 56 and 57 Rah'l, v Govmda,
ILR.Ich 97 oo
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it vest in Daryabai, though she would be entitled, if unmarried, to have
the charges of her marriage defrayed out of it. Such being the case
the plaintiff might have enforced a partition and obtained his share
of that estate ; and Mahadu could not have legally resisted hig claim any
more than Daryabai or the widows. But he and Mabadu chose not to
come to a partition, and continued joint in estate, though separate in’
food and lodging, down to Mahadu’s death in 1865. Did that event, then,
deprive him of the right he unquestionably had during Mahadu’s life-time ?
I do not see how it could possibly have any such effect. Nor do I see
how Baiza's position or rights in the family, as Manaji's widow, could
improve in the least by such event, or by the death of Savitri. The plaint-
iff would thus continue entitled, under any circumstances, to as much of
[45] the joint estate as he might, in the event of a partition, have obtain-
ed from Mahadu daring his lifetime. If Mahadu had left a son, he could
nob, therefore, have legally resisted the plaintiff’s claim o that extent,
for the son's position would have been in no respect betfer than the
father’'s, But Mabadu died withouf a son, and, as already mentioned,
without coming to any partition with his illegitimate brother, the
plaintiff. Has not that event, then, added o what rights the plaintiff
had before? It is not denied that the plaintiff, if he had been an
aurasaputra of Manaji, would, on Mahadu’s death, have taken the whole
estato as the sole surviving male member of the family (1). It is, there--
fore, necessary to see whether in this respect the position of a dasiputra
in a Shudra family differs from that of an aurasaputra.

It is argued that bis position is not the same as that of an auras-
putra ; that, strictly speaklng, he cannot be regarded as a member of the
family at all ; that he is not, except in the popular accepbabion of the term,
a brother (bharatrz) of the legitimate son of his father :. that he cannot
inherit as such (é.e., as a brother), for the term, in Yajnavalkya's .canon
of inheritance, has the foree of * whole brother * according to the Mayukha
(ch. iv, s. viii, 16); that he is not included in the series of heirs given in
the Mita.ksha.ra., ch. ii, ss. 1, 2: that he does not inherit from collaterals ;
that he is not a co-parcener ; that, thersfors, he does not take by survi-
vorshm and that although there was no partition, still as the propor-
tions Whmh he and Mahadu wers entitled to take of Manaji’'s estate were
fixed by law, Mahadu’s share vested in his mother upon his death.

It must be allowed, I think, that fhe position of a dasiputre in a-
Shudra family does differ in several respects from that of auraspuira.

" The latter may, during his father’s lifetime, enforee a parbition of ances-

tral property, even against the father’s wish. Whether the former can do so
has not yet formed the subject of a judicial decision ; but should the ques-
tion ever arise, it seems very unlikely that any such claim on his part
would be recognized, seeing that his nght to take a share during his father’s
lifetime is expressly made to depend on ‘ the father’s choice.” - Besides,
[38] when a partition takes place among brothers, aurasputras, after their
father’s death, they share equally ; whereas the share of.a daszputm is only
half the share of an aumsputm(ﬁ) Again, an only son, who ig an auras-
putra takes the whole estate to the. exclusion of - every other heir; while
an only son who is a dasipuira takes the whole estate, * provided there be -
no daughters of a wife, nor sons of daughters.”” While admitting, therefore,
that the position of a dasiputra ina Shudra family does differ in important

(1) Mltak “ch, i, gec. xu, 1; Vyav.-May., ch, i-, sec. 1v, 32.
(2) Mitak., ch, i, gee, xn, 2; LL.R, 1 Bom 97.

540



_ ﬂ,]"'f SADU o, BAIZA- 0 4 Bom. 47

particulars from that of an aurasputra, I am not prepared -to allow thab
the former is not a member of the family atall, nor that he is nob a co-
“parcener, and not, therefore, entitled to succeed by right of survivorship.
‘ His legal status as a son is unquestionably recognized, and accordingly he
/" inherits from his father even before the latter’s widow (1) ; and if there are
. aurasputras of his father, he succeeds to the father’s estate jointly with
" them. He is clearly, therefore, their co-parcener, That he is their
" brother, not only in the popular, but also in the legal, acceptation of the
" term is evident from the Mitakshara, ch. i, s. xii,. 1, 2, where they are
" spoken of both by Yajnyavalkya and Vijnaneshvara as his *‘ brethren »
““and “ brothers *’ (bhratarah). Whether he can as a brother inherit any
thing from them or not, is a question upon which we are not called upon
_ to pronounce any opinion in this case, for the plaintiff here does not claim
any self-acquired property of Mahadu ; nor are we called upon to express
any opinion upon the other question, whether he can-inherit anything
from collaterals. That a dasiputra is not included in the enumeration
of heirs given in the Mitakshara, ch. ii, s. i, placitum 2, cannot be any
argument against the plaintiff’s claim. That placitum only lays down the
- order of succession o failure of soms, a rule of sapratibandha daya, or
obstructed heritage, and therefors, has no application to this case, Manaji
having died leaving two sons, the plaintiff and Mahadu. The last argu-
ment, that, as the proportions which the plaintiff and Mahadu were each
entitled to take were fixed by law, the latter's share upon his death vested

" in his mother Baiza, will not hold, at least in this Presidency. If good, if

{47 must apply with equal foresin every case of death, without male
issue, of a co-parcener in an undivided Hindu family.

It was, indeed, conceded in argument, and very proverly so, that if
Mansaji had died without leaving Mahadu, the son of his * wedded wife "
Baiza, the plaintiff, would have been entitled to half a share only, the re-
mainder going to Darvabai, under Mitak., ch. i, 8. xii, 2 ; but it was contended
that the contingency had not occurred, upon-which alone, aceording to tha
authority, Daryabai’s right to take a share could arise, namely, a legitimate
son not surviving Manaji; and that, therefore, her existence made no differ-
ence whatever in the plaintiff’s right now to take the whole estate upon
the death of his only co-parcener Mahadu without male issue. I consider
this contention to be perfectly sound. ~As already observed, when Manaji
died, his sons, the plaintiff and Mahadu, jointly snceeeded to the whole of
his estate (bheir respeciive shares being one-third and two-thirds), Daryabai
taking nothing. They continued joint till Mahadu’s death, The question
is, what, upon that event, became of his undivided share of two-thirds. Did
it vest in the plaintiff? I so, heis entitled to: recover the whole of
the property now-in dispute. - If it did not vest in him, he is entitled to
racover only to the extent of his own one-third share, and Baiza being
in possession may resist his claim to more, although Daryabai is out of
the case. - The brothers having been found to be members of an undivided
- family, it is quite clear to my mind that, upon the death of one of them,
Mahadu, without male issue, his undivided share of two-thirds vested in
his surviving brother and co-parcener: the plaintiff, and not in Daryabai
or any one else: see on this subject 2 Strange, 231, 232 ; 2 Norton's 1..C:
463 ; and also Questions 9,11 and 12, and the answers to them at pp. 53,
55 and 56, respectively, of West and Buhler’s Digest, Book I, together

with the authors’ “remark " upon the last at p. 57; see also Introduetion,

: (1) 1 West and Buhler (15t ed.}, ps 53, .-
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XLIV, XLVI ‘He i8, therefore, entitled to recover bhe whole of the
property from Baiza. Bub as she is entitled  to maintenanee out .of her
husband’s estate, it is° desirable properly to secure it for her before she is
deprived of her possession of it.

I would, therefore, hold that the plamtlﬁf and ’\L[a,hadu, bemg male' .

members of an uniivided Hindu family, governed by the [48] Mitakshara
law, the former, upon Mahadu’s death without male issue, became entitled
to the whole of the immoveable property of that family, there being no
guestion about any moveable property in this special appeal and that his
claim to that extent must accordingly be allowed, with costs throughout,
subject, however, to the award of maintenance to Baiza, widow of Manaji,
against which he has not appealed. While thus confirming the decree of
the lower Court, so far as it goes,I would at the same time declare thaf
Baiza’s maintenance, Rs. 48 a vear, isa cha.rge upon the immoveable
property, the subject of this suit.

: In consequence of the above difference of opinion between the Judges
of the Division Bench, the decree of the High Court was in accordance
with the decision of the senior Judge. That decree held the plaintiff Sadu
-entitled only to one-third of the ancestral immoveable property, and made
‘him liable for the costs of Baiza and Genu.

' On the 24th March 1877 the plaintiff Sadu appealed to a Full Bench

“.against the decree of the Division Cours.

Shantaram Narayan, for the appellant.—The decision of Mr. Justice
‘Melvill is based upon a supposed admission by me. This is a mistake.
“No such admission was either made or intended to be made. But, even
‘upon the assumptlon of the admission wrongly supposed to have been
made by me, Baiza is not entitled to any thing beyond the maintenance.
“The effect of the decree of the Division Court, however, is to leave her
4wo-thirds of the property. .This is wrong. Upon the state of fachs found
.or admitted in this case, the plaintiff is entitled to the whole property
:sued for. The Courb ought not to have thrown the costs - of Genu upon
‘the plaintiff. Genu died before the decision of the special appesl, a.nd no
hexr was substituted for him.

- Gokuldas Kahandas, for the respondent Baiza. I admit that Ba.lza
'has no right to any share in the property in dispute. But she isin pos-
-session, and may partially defeat the object of the plaintiff in this case, by

: avmhng herself of the right of Daryabai. She is no party to this appeal.

‘But two-thirds of the property stand vested in her in consequence of the
+death of her half-brother Mahadu without any igsue or a widow. In order
to have a right of inheritance by survivorship it i§ essential, that the
-ownership should have been originally created by birth. The doctrme of
J49] Vijnaneshvar, Nilkanth, Mitra Mishra and other recognized autho-

“rities of the Benares school is, that by -birth -sons acquire ownership in

their father’s property : “Mitak., ch. i, s.i, pl 27 (Stokes’ H. L. Bks.,
‘D.875) ; Vya. = May,, ch. iy, 8.1, pl. 3 (Stokes’ H. L. Bks., p, 42). The
-doetrine of the Bengal school, founded _upon/Jimub Vahan. is differenb.
According to that school, no-ownership is acquired by birth. It is
aecquired only on the  destruction’ of ‘the father's. ownership by ¢ivil or
natural death. or by abandonment..’ An illegitimate son has no. such

~ownership by birth, and, . therefore, has no" right of mherltanca by survi- -
“yorship. . The principal test of this.ownership. by birth ‘is .the right to.
-glaim parbmon from the father, . mdependenb‘y of his will. | A legltlmate T

Fon has” a right -of - partition ia - his- father’s life-time and. mdeben-“
.dently of his will," under- certain’ “eircumstances: Vya. May., -¢h, iv;

ey
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5.1, pl. 5 (Stokes’ H. L. Bks., p. 43), and 's.”iv, pl."2, 4, 6

{Stokes’ H. L. Bks., pp. 48, -49); Mitak., -¢h. i, s.-ii, pl. 5, 6, 7
* {Stokes’ H. L. Bks., p. 878). An illegitimate son has no such right
©f partition. He may be psrmitted o partnclpaﬁe by the father’s choice
.o pleasure only: Vya. May., ¢h; - iv, 8. iv. pL 32 (Stokes’ H. L. Bks,
p. 55); Mit., ch. i, s. xii, pl. 1, 2 (Stokes’ H. Lu. Bks., p. 426).
illegitimate son is not-and cannot be considered a coparcener, as he does
not take an equal share with the legitimate son. e i is only a kinsman,
not an heir, as a legitimate brother is. . He cannot inherit the property
of his collateral relations as a legitimate soncan: Mitak.,ch. i, s. xi,
"9l 30, 31, 32 (Stokes’ H. L. Bks.; p. 442). “[WusTROPP, C.J—If Sadu
had died before Mahadu, and left no male issue; can you maintain - that
Mahadu would not have taken the whole estate by survivorship ?] Iam
not prepared to say, no. -The learned pleader also referred to Bhaskar
Trimbak Acharya - v. Mahadev Bamji and others (1,, szzamngam v.
Lakshman (2) A .

JUDGMENT. ;“~ ' -5

The judgment of the Court was delivered by
" WESTROPP, C.J.—The family in which bhe presenb lltlgaﬁmn ha.s
arisen belongs to the Shudra class.’

Manajidied in or about the yea.r 1850, leavmg surviving hlm his
wives Baiza and Sa.VItrl, a son Mahadu by Baiza, an illegitimate [50]
§on Sadu by a continucus concubine, and a daughter Darya by Savitri.
“ Subsequently Mahadu died in 1865, and it was found asa fact by the
Acting District Judge in 18783, that down to the time of the death of

Mahadu he and Sadu were undivided in estate. That finding was.

approved by a Division Bench of the High Court in April 1874. The
case was, however, then remanded for re-frial on the merits, inasmuch as
theé Division Bench held that the District Judge had erroneously decided
“that the suit of Sadu was 7es judicata. The Subordinate Judge, upon the
re-trial, and afterwards the Assistant J udge, upon regular appeal, found
that Mahadu and Sadu were undivided in estate until the desth of, Mahadu.

A decree made by the Subordinate Judge, holding Sadu to have become

entitled on'the death of Mahadu to the whole :of the immoveable
property, which had formerly belonged to . Manaji and constituted the
. family'esbate, and awarding Rs. 48 per annum to Baiza as maintenance,
was then affirmed by the Assistant Judge. Both Courts  held ' that

a mortgage made by Baiza of that estate to Genu, the husband -

of Darya, within gix days before thé commencement of this suit, was
frandulent and void. Baiza, the elder widow of Manaji, had, upon the
death of her son' Mahadu, taken possession of the family estate, and this
suit was broaght by Sadu in 1870, and therefore within the period
allowed by law, to recover if from her. She, a tenant named Ramling,
Genu and his wife Darya woare the defendants. Neither Ramling nor
Darya ‘joined in the regular appeal to the Assistant Judge. That appeal
was brought by Baiza and Genu ooly, and, it having been unsuceessful,
- they made a special appeal to the High Courb The finding of the lower
Courts, that Mahadu and Sadu were undivided in estato at the date of
Mahadu, was nob questloned in the memorandum of special appeal, nor,
4s we understand, in argument. The special appeal was heard by the
éame Division Bench (Melvﬂ] and Nanabhax Haridas, JJ. )whlch ha,d

a;;.u(nﬁ Bi HiC.R.0.0.301 i i w s il (2)8.B.-H, C.-R.-0.C:J. 244, 3
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. opmlon, and Mr. Justice Melvill bemg the senior J udge, the decree wag

made in conformity with his view, varying the. deorees of the Courts
below by awarding to Sadu, the  plaintiff, only one- bhu'd of the
[51] immoveabls estate, and by omitting the award to Baiza of main-
tenance (the effect of the decres being to leave the remaining two-thirds in-
the possession of Baiza). Against that decree Sadu has, under .15 of
the High Court Charher of 1865, a.ppea,led and t,ha.t appea.l has been
heard by three Judges.

In the argument before us on the part of Ba.lza (Genu havmg dxed
before the hearing, and no representative having been substlhuted for
him), it has not besn contended that she has any title, or- that the
mortgage by her to Genu is valid, or that his heir or represenfative-
is a necessary parhy but the action bemg one in the nature of an eject-

_ menb by Sadu, it is said that Ba,lza,, in order to defeat or partially defeat.

him, isat hberty to rely on the jus tertice of Darya. {although the laiter has

.not joined in the spacial a.ppea.‘) in whom it is contended that two-thirds.

of the immoveable property vested on the death of her half-brother
Mahadu, and that Sadu, the illegitimate son of Manaji, only took one-third
of that property. That Darya and Sadu were so respectively entitled, was
the opinion of Mr. Justice Melvill, He, however, had arrived at his. -
decision while under a misconception as to the scope of an admission made .
by Mr. Shantaram Narayan when arguing the case on behalf of the plaint-
iff Sadu. Mr. Justice Melvill's' supposition was that -Mr, Shantaram
Narayan admitted that, if Darya had been before the Court on the hearing
of the second special appeal, only half the share of a legitimate son, z.e., one- -

"third of the immoveable property, could have been awarded o Sadu, and .

that the remaining two-thirds should be awarded to Darya. Mr. Justice
Melvill, "in his judgment, referred to this supposed admission, but
has made a note in the margin of that judgment to the effect that, after
delivery of the judgment, Mr. Shantaram Narayan asked him to make a
note that he did not intend to make such an admission. Mr. Justice
Nanabhai Haridas has, in his judgment, stated what he conceived the ad-
mission to be, he said: * It was, indeed, conceded in argument, and very
properlv 50, that if Manaji had died without leaving Mahadu, the son of -
his * wedded wife’ Baiza, the plaintiff would have been entitled to half a

- share only, the remainder going to Daryabai, under Mitak., -ch. i., s. xii,
. pl. 2 This, Mr, Shantaram Narayan says, was the admlssmn which

he made, [52] and such an admigsion sesms to us to have been the mosh
probable, a8 being one which the law, in our opinion, Would have warranb*
ed h1m in making,

- Jf Mahadu had not survived his father Mana]l then, mdeed under
Mltak ch. i, 8. xii, pl. 2, Sadu would have been entitled to only half a
ghare' i.¢., one-third of the property, and the remaining two-thirds would
have vestaa in Darvya as the legitimate daughter. of Manaji,: and Ba.lza

" and Savitéi would have been éntitled to maintenance, But that was nob

the stabe of facts. - Mahadu, the legitimate son of Manaji, having survived
him, he and Sadu took the whole property between them, subject to the
maintenance of Baiza, Savitri and Darya, if she were then unmarried,

. and, in' that event also, to her reasonable marriage expenses. - This right

-of Mahadu and Sadu to sueceed to the properby of Manaji on hig death i is,
we' think, clear from Mifak., ch. i, .s. xii, pl. 1, and the Ma.yukha, ch. iv;
s. iv, pl.. 32, which authorities show also that. bhose heirs . would not. be:
entitled to equal shares, but that the illegitimate. son. would only take
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half a shiars and. the legntlma,te sonr thié resque It was argued that thise 1878
was nota. co-pa’fcenershlp but Hindu law. more ancient-than the Mitak- JUNE 25-J
‘shara admitted inequality*of: partition, ‘which.inequality. the Mitakshara = ~—
assailed and exploded. We, however, know not of any authority for saying: FoLr .
.that under the ancieat law the elder son, who was entitlad to a larger share, - BeENCH.
‘Wwas nota co-parcener of the Jounger brethrén, or fhat they would not have: 4;—37
taken from each other by survivorship if they were -undivided in . estate. (F B "
“We asked Mr. Goculdas, the learned pleader for Baiza, whether it Sadu, T
-the illegitimate son, had died before Mahadu and lefs no maleissue, it could.

‘be maintained bhah Mahadu. would not by .survivorship have taken the.

whole estate] -and Mr, Gokuldas declined -to answer thab question .in , the
negative. , We see nothing in the books.which would justify us.in regard-

ing them as fenants in common and not as joint tenants. There was

no reason why they should be compelled to make & severance-—of their-

shares if their pleasure were, as it was in this instance, to remain undivided

in estate. What we have to consider is, not what would hdave been:

the rights of the parties ‘if [58] Mahada had died in the: lifetime:

of “his -father, but what were their rights on the death of Mahadu, he:

having survived his father. It appears to us that Ma.hadu,,ia,t least from-

the time of his father’s death in 1850 uniil his cwn' death in ‘1865, and.

Sadu were co-parceners, and’ consequently that on the occurrence of the

latter event the usual result of co-parcenery followed, viz., thab the surviy- -

ing co-parcener took the whole property.. ;

. We proceed to examine the authorities. Manu(l) 52Yy8 : “But a son,>
begotten by a man of ihe servile classon his female slave, or on the female,

slave of his male slave, may take a sbare of the heritags, if permitted by

-the other soms ; thus is bhe law established,” This has been expanded by,
Ya]nyavalkya, who says : * Even the son begotten by a Shudra on a slave

woman shall bave such share as (the father) may allot. (But if thére beno ™
partition tll) after the father's death, then the brothers (bort i in marriage)

are to assign him half a share : if there be no brothers, nor daughters’

song, he then takes the whole” (2). 'The chapter into which these texts

are introduced b_v Jagannathg in his Digest is headed. ' On partition

among brothers The Mitakshara, ch,. 1, 8, xii, plc 1, after observ-

ing that * the author” (Ya.)nya.valky&) ‘ nexh. delwers a ‘special ‘rule
concerning the partition. of a Shudra's’ goods,” quotes at length

the passages of Yajnyavalkya above given, and then in.pl. 2 proceeds

thus :—' The .son begotten by a Shudra on .a female slave obtains

a share by the father’s choice, or at his pleasure.  But after (the.demise

of) the father, if there be sons of a wedded wife, et these brothers allow the.

son of a female slave to participate for half a share ; that is, let them give’

him half (ag much as is the amount of one brother’ s) allotment, However,’

should there be no sons of & wedded wife, the son. of the female-slave

takes the whole estate (3), provided there be no daughters of a wife nor.

{54] sons of daughters(4). But if there be such, the son of the female slave

(1) Ch. ix, pl. 179; 8 Dig., p. 144, Bk. V, ch. iii, pl. olzxvi. E

(2) 11 Ya.;nya,valkya by Roer and Montuou, pl 138, 134 5 3 Dlg po 143 Bk V »

ch. iii, pl. elxxiv, elxxv, —— -
. (3) See Shidset Deshmukh’s case mentioned in- Gopal Narhar Safmy v. Hanmantv
3G2anesh Safray, 3 B. 273 at p. 285} and: Ptmt-ed Judgmants for 1879 pp 320*
5. :
(4) Note by WESTROPP, C.J.~—In gmng the Judgment in- Rahm v Govinda (I.~.
L.R. 1 Bom. 97,: see pp. 102,,103, 105).I-was under the impression thatthe, Sanskrit:
term used by Yajoyavalkya andin the Mitakshdra was putrika nuzra, but m’*hxs‘
respect I was mlsmformed The expressmn employed in the Mxtakshara as wel] m its”
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partlclpates for half a share only »  Henee it appears that Vl]nya.neshvam
was dealing, 1st, with partition in the father’s lifetime, wheh it depended o
‘the pleasure of the father whether the son of the female slave . took a full
share or less ; 2ndly, with the right of the son of the female . slave on'the
death:of bhe'fa.‘nher Then, if there were a son or sons of the wedded wife,
and there had not been any partition in the lifetime of the father, the son of
the female slave would become entitled to half ths share of s son by the
wedded wife, and if there were no son by her, but if there were a legitimate
daughter, or son of such ‘a daughter, the son.of the female slave would
only be entitled to a balf share. And if there were neither son of a wedded’
wife, nor legitimate daughter, nor son of such a da.ughter, tbe son of the
female slave would take the whole. . No special provision is here made
by Vijnyaneshvara for the case of the death either of the son of . the
wedded wife or.the son of the female slave after the death of their
father and before - partition. ' But the effect of ‘what he has said being
as 'we think, %o creite a eo-parcenéry between the-son of .the . wedded:
wife and thé son of the femals slave, we understand him as tacitly leaving

“such’a caseé to the ordinary rule of survivorship: incidental to a eco-parce--

nery, and that.accordingly the surv1vor would taka bhe whole if the other
died without leaving male issus.

_ It has already been so fully stated in'Raks v. Govmda (1) that,in this
Presidency, amiong Shudras the illegitimate offsprings of a kept woman,
or continupus concubine, are on the same level as to inheritance as the
dasipuira; or son of a female slave by a Shudla,, tha.b we thmk it unneces-,
sary to dwell any longer on that point.-

[55] The argument. for Baiza, that a dasiputra is : not mentloned in
the list of heirs givén by Yajnyavalkya and repea.ted by the Mltakshara,
in ¢h. ii, s. i." pL 2, and by the . Mayukha in ch. iv, s. viii, pl. 1,
without any. Welght for, in the immediately preceding slokas of Ya]-
nyavalkya 'he stated the rights of illegitimate sons amongst Shudras in
the manner alréady mentioned, and the portlons of the Mitakshara and the
Mayukha which contain the llst of heirs oceur in the chapters of those
works relating to obstructed ' heritage, i.e., succession on the failure of
sons, prmcmal and secondhry (2). It°has, to acertain extent, been already
noticed in Raki v. Govinda (1), though not as clearly expressed as it might
be, that the place in which the author of the Mitakshara has in his work
dealt with illegitimate sons ig'important.” He does so (3) before he’ treats
of obstructed heritage, i.e., of the rights of succession after the fa,ﬂure of
song, principal and eecondary (2), and bhe has treated the dasiputra as
amongsb these in the case of Shudras. Regarding the dastpuira in
that ‘elass’ ag’ amongsb sons generally, there was no anomaly ‘in-
placing him . bafore the wife who enters the list as an heir only on
failure. of sons, principal and secondary; but, on the same hypothesns,
there is, no doubf, an inconsistency on the part of Ya.]nvavalkya in brmg-
ing in by implication, and “‘on the part of Vijnyaneshvara in bringing in

quotations from Ya]nvavalkya, as in its comments upon it, is (as Tam now informed by
Mr. Trimbak B. Mayadsv, ofour Translation Department, who has examined the,
Mitakshara at -my request)’ duhitrinam suta. . Therefore, my supposuinon tounded on’
the term putrika putra, that Yajnyavalkya was speaking of the appointed daughter’s.
son, is unfounded. In all other respects I adhere to what was gaid in the ]udgment in.
Rahz . Govmda-——M R.W.

(1) 1 B. 97 (101; 104) 108 to 112, 113 to 115 and see the cases mentmned in p. 115
mteﬁ ‘front 1 West and Bahler, - -
(2) Mitak, ¢h, ii, s. i, pl. 1 © (8) Mitak, ch. i, s. xii,
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" -expressly, the daughter or daughtel s gon as co-heir with the daszpuird if

.there be no legitimate son in existence at the death of the father; for, in,

the general list of heirs after the failure  of sons, principal and seconda.ry,
. the daughter and her son are postponed to the - widow. - The omission to
name the widow does not, however, exclude her from the right to mainte-
nance, which right is acknowledged in the judgment in Bahi v. Govinda (1)
‘and in the case of the mohatur widow of the Mali ca.ste, mentioned
.in 1 West and Buhler (Lst ed.) (2), and bas been recognised in the present
“cage by the two lower Courts, which have a.ccordmgly allotted mainte-

‘nance to Baiza. This right of mamtenance is what, according to the in-
variable.practice of this Presidency, is given to the widow in lieu of a share
[56] when the estate of her husband descends upon his male issue in co-
parcenery.. The inconsistencey in the law is in bringing in the daughter or
her son where the deceased, being a Shudra, has left no legitimate male
issue, but has left a dasiputra, who, amongst Shudras, is regarded as a son
and asan heir. It is, however, one of those arbitrary arrangements not
uncommon in Hindu law, as observed in Rahi v. Govinda (1).

What Nilakantha has said with respect to illegitimate sons bas been

so fully discussed in Rafii v. Govinda (1) as’to render it unnecessary to say
more here than that the 32nd placitum of .Vyav. Mayukha, ch. iv, s. 4,
relating to Shudras, is the only passage material in this case. Ifis ds
follows :—''Yajnyavalkya states a distinction with regard to a son begotten
by a Shudra on & woman not married to him ’ (a mis-translation ‘for
an unmarried woman’). “Fiven a son begotten by a Shudra on a
fomale slave may take a share by the father's choice. Buf if the father
be dead, the brethren should make him partaker of the moiety of
a share, Choiee. -the pleasure of the father. Trom specifying by a
Shudra it is clear that a son begotten by a twice-born man on a female
slave does not obtain a share, even by the father’s choice. Neither, after
the death of the father, will he get the half, nor, in the absence of
sons or other (heirs), will he get the whole. Thig is- the argument of

- the Madana Ratna and others:.” . It will be . perceived that, though this
passage does not treat the succession of. dasiputras ag fully as Vijnya-
neshvara in the Mitakshara, 'it: conta.ins nobhing repugna.nf, fo bhe
Mitakshara doctrine. ’

For the reasons which we have given, we think that the decree of the
High Court of the 25th January 1877 should be reversed, -and the decree
of the Acting Senior Assistant - Judge of the 4th October 1875 and the

- decree of the Subordinate Judge (then affirmed) should be restored w1th
costs of both appeals in the High Court, save so far as regards the defend-
ant Genu, he having died -pending the appeals in the: High Court, and his
heir not having been substituted for him asa party thersto. =~

Order accordmaly

(1).1»-13.‘1704 (105, 112).” S () Pab8
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