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[33] APPELLATE CIVIL. , . Junm1T.
o Before Mr. Justice Melvill and Mr. Justzca Kemball ‘ | APP—E'L-
' PRANJIVAN GOVARDHAN DAS' (Original Plaintif), Appellant LATE .
* v, BAJU (Original Defendant), Respondent.*- [17th June, 1879.] Crvin.
Mortgage without title—Priority of mortgagee’s right—Lis pendens—Award, =~ - T B_.-—34=

P and his partners mortgaged certain immoveable ptoperty to pla.mtlﬁ ‘oun % Ind. Jur
the 11th October 1869, They had then no title o the propsrty, but they subse- pRaal
guently acquired ona by purchase on the 29th June 1871, On.plaintiff demand- 519.,

- ing that B and. his parbuers should make good the contract of mortgage ont of
the interest they bad acduired, the mattsr was referred to arbitrators: who, on

* the 26th December 1873, ‘made an award empowering' plaintiff to sell the mort-

" gaged property in satisfaction of hig debt. The award was presented in Court:
by plaintiff on the 23rd January 1874, and was filed by the Court on the 23rd-
February 1874, Meanwhile, on the l&ﬁh ‘February 1874 the property was
attached in execution of a money decres.obtained by a creditor of P and his’
partners against them, On the 15th April. 1874 it was sold - by anction and.
purchased by defendant. In s suit brought by plaintiff to recover possession
. of the property, both the lower Courts rejested his claim, on the ground that.
P and his partners had no nght to the property when they mortgaged it to
plaintiff,

Held, by the High Court on second appeal, Faversing the dacrees of the lower’
Court, that the defendant as purchaser under a monaey decrew could not defeat

- the plaintiﬁ’s right as mortgagee to sell the property in satisfaction of his debt.

- Held, also, that the presentation in Qourt of the award obtained by plaintiff -
wag equivalent to the presentation of a plaint for the specific performance of the,
contract of mortgage, and the proceedings consequent thereon constituted a lis’
. pendens, during which a mere money-decres-holder eould not, by any proceedings
“which he might t;a.ke, defeat the ob]ect of plamtxﬁ’s a.pplxoa.tlon to the Ooutt to.
- file his'award.
~ fR.,9 M. 130 (132) ; 35 M. 63 (74)}==8 Ind. Cas. 520= 21 M.L.J. 44 (55) 9 M.L. T
114257 Ind Cas, 218 (224); 1 0. C. 280.]

: U THIS wa,s a second a.ppeal from the decision of J. Monteath, Acting
, Assistant Judge at Thana, in appeal No. 92 of 1877, affirming the decree’
of Sakharam Krishnashet, Subordinate Judge (Secondi Class) at Bassein,
5 in'original suit No, 437 of 1875. , :
#." " This was & guit for the recovery of certain 1mmovea,ble properby under
the following circumstances.. On the 11th Qctober 1869 'Pascoal, Pedro °
and Manuel D'Mello executed a document (No 24) which ' purported o
mortgage the property in dispute with some ofher property to the plaintiff
Pranjivan. . Afterwards, on the 29th June 1871, they purchased the pro- -
Derby from one Murar Narayan, and paid the money through one ' Liakh-
mlta.m. who advanced the [35] monaey to them for the purchase. A dispute
arising between - the plaintiff and his mortgagors about the- transaction, ’
they referred the matter to arbitrators, who on the 26th December 1873
made an award to the effact that a certain amount was ‘due to the plaint-
iff, who was to realize it by the sale of _the mortgaged property. Pran-
jivan  presented the award in Court on the'28rd January 1874 for its -
enforcement under s. 327 of Aet' VIIT of 1859, aud the Court ordered it
tio be filed on the 23rd February 1874. But on the 14th February 1874
the properby in dispute was attached in execution of a dectee obbained by -
Liakbmiram for the money advanced by him to Pascoal and his - pariners, -
and it was put up to auction and purchased by the défendant Baju on tha'
156k Avpril 1874, ° Pranjivan resisted the delivery of the -property’to the’
_defendanb but the Court rejected his application ‘on tbe 7nh November

o Second Appeal, No, 130 oi 1879. :
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1874. Ho, therefore, brought ﬁhe present sult. “to establlsh his right to,
and recover possession of; the propertv in dispute.. :
The defendant Baju denied the plaintiff’s right, a,nd claimed the pro-

“ perty in dispute by virtue of his right as purcbaser at a Court sale.

Both'the lower Courts dismissed the plaintiff's suit. ~The Court of
first ‘ibstance ‘held the mortgage to have been :proved, ( The Assistant
Judge, in appeal, held it invalid for want of title in the mortgagors a.t fah&r
date of its execution.

©© On the 15th February 1879 the pla,mtlﬂ' Pran]wa,n presented a
se'cond appeal to the High Court.

Dinkor Gangadhar, for the appellant.—Even admitting that the:
mortgagors bad no title to the property at the date of the mortgage, they
acquired one by their subsequent purchase, and they were bound in equity
to give such nowly-acquired title to the plaintiff and to perfect his origin-
ally defective title: Dart on Vendors and Purchasers, p. 528 (3rd ed.)
and the cases cited in pote. .

Shantaram Narayan, for the respondent ~—The title which the .
mortgagors subsequentlv aequired by purchase would not go to cure
the original dbfect in the plaintiff’'s mortgage. At the [36] date of the
Court sale, under which the defendant claims, the title was in the D’Mellos,
the judgment- debtors of Lakhmiram and passed to the defendant by sale.
The Assistant J udge, has found as a fact that the award obtained by the
plaintiff against his mortgagors is: collusive. That ﬁndlng cannoﬁ now be

, opened in thisv second appeal, o v

JUDGMENT.” - .

" The followmg is the ]udgment of the Court delivered by

. MBLvILL, J.—There is no doubt that at the time when Pascoal a.ndé«
his partners executed the mortgage of the 11th October 1869 they had no
title to the property, but they subsequently acquired a title by purchase on
the 29th June 1871, and:the plaintiff thereupon had a right to demand, .
that Pasecoal and his partners should make good the eontract of mortgage:
out of the interest which thev had acquired.  This he accordingly demand-,
ed ; and the matter being referred to arbitration, an award was made on
the' 26th- Decernber 1873, empowering the plaintiff to sell the mortgaged .
property in  satisfaction of his debt.. The Aecting  Assistant, Judge
says that this award was made by collusion between the plaintiff and
Pascoal and his partners, but. we do not understand what collusmn
(in the usual sense of the term) there could. have becun in the mafter,
The Courts below seem to have held that the original mortgage
was of a bona fide: character, and, if so, Pascoal and his partoers were
bound specifically to perform thelr contract, and were nof guilty of collu— .
sion or fraud. if they consented to ‘an award bemg made in the plaintiff’ s .
favour. = The award in questlon was presented in Court by the nlammff

_.on the 23rd Januery-1874 and was filed- on the 23rd February 1874..

Meanwhile, on the 14th February 1874, La,khnilra,m, who had obtained L
.a.decree a.gamsb Pascoal and hig partners for the money which he hed .
adyanced to them to enable them to purchase the property, attached the"
property under his decree; and it was subsequentlv sold by auction, and.-
purchased by the defendant. The guestion is whether the defendant, as’

_ purchaser under Lakhmiram's: decree, can defeat the .plaintift’s:right, a.s(

mortgagee, to sell the property in satisfaction  of his debt. We are of’

. opinion that he cannot do so. The presenta,tmn, ,m Court, of the award’

obtained by . the plamtxff was, at the very least, eqmvalenb to the .
534"
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presentation of a [87] plaint for the specific performance 6f the contract of

- mortgage ; and the proceedings consequent thereon constituted a Uis
pendens, during : which- & mere -money-decree-holder, like Lakhmiram,
could not, by any proceedings which he might take; defeat the, object of

. the plaintiff’s application to the Court.. - For thage reasons ‘'we reverse the
decrees of the Courts below, and direet that the plaintiff be put in posses-

" gion of the Pokhren Vadi, and the house thereon situated.” The defendant
musb bear all costs’ throughout; .

: Decrees 'revorsed

3 B. 37 (F.B.)
. FULL BE\CH—— APPELLATE CIVIL

Before Sir Michael Roberts Westropp, Kt., Chief Justwe, My. Justwe
' Kemball and Mr. Justwe Pinhey.

SADU (Plaintiff), Appellcmt v. BAIZA AND GENU (Defendomts)
Respondents.® [25th June, 1878.]

Hindu law-=Inheritance of an illegitimate son among Shudras-—Daszputm—Rea-
judicata.

- A Hindu of the Shudra caste died in 1850 leavmg him surviving his two w1dows.
B and 8 ; a son Mahadu, and daughter Darya, the children, respectively, of B.
and S} and an 1lleg1t1ma.t.e son Badu, the plaintifi. Sadu and Mahadu centinued
‘to live togel;her for some time after their father’s death, But subsequently, owing

to domestic quarrels, they lived separately and Sadu was allowed by Mahadu a.

portion of the family property under an agreement in writing,  They wers, how-
ever, joint and undivided in estate and continued to be so until the death of
Mahadu in 1865, In 1866 Sadu brought a suit on the agreement, and obtained
a decree against B, 8, Darya and R (a lessee of B) for the property mentioned
in the agreement. - -In 1870 Sadu brought a sécond suit ag heir of his father and

‘brother, and claimed the whole of the ancestral property. .Both the lower

Qourts rejected his claim. as barred by the previous suit.’

Held in special appeal by MELVILL and NANABHAI HARIDAS, 37., that the
claim was not barred, inasmuch as the former suit was brought on the agreemanﬁ
- while the latter was mstltuted to establish plaintiff’s general rights as heir of his
. father and brother. They accordingly reversed the decree of the Courts below,
and remanded the case for itstrial on the merits, On remand, the Subordinate
Judge held that the plaintiff was entitled, as heir of his father and Mgzhadu, to
all the ancestral immoveable property. Two of the defend ants appealed. K
[38] Held, by a Full Bench (WESTROPP, C.J., KEMBALL and PINHEY, JJ.)
that, after the death of their father, Mahadu and Sadu succeeded as co-parceners
to the whole property, .subject to the maintenance of B, 8 and Darya, if she
were then unmarried, and in that event also to her reasouable marriage expenses;
—~Badu, however, as an illegitimate son taking only half a share,

Held, algo, that inequality of shares did not prevent co-parcenary and succes- .

" sion by survivorship, and that as Mahadu and Sadu were co-parceners from the

death of their father until the death of Mahadu, the usual result of co-parcenary -
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followed on the occurrence of the latter event, viz., the surviving co- parcener -

(i.¢., the plaintiff Sadu) took the whole property.
. Rahi v.-Govinda Teja (I.L.R. 1 Bom. 97) tefe"red to and followed.
: [N F., 28 C. 194 (202) ; F., 6 O.P.L.R. 144 (152) ; Appr., 11 C. 702; 18 C. 151 (P. c)
=17 L.A. 128= 5Sar. P.C.J. 596; R., 21 A, 99= 18 AW.N, 170 14 B, 282
‘23 B. 957; 25 M. 519=11 M.LI..J. 399 34 M. 68=>5 Ind. Cas. 919=20 M.L.J:
'850=7 M. L. T, 161=(1910) M.W.N. 138 16 C.I:.J, 835=17. C.W,N, 442= 17
Ind, Cas. 276; Expl.,, 19C.91; D,, 25 B. 189 (194) ; 10 M. 334 (346).] ° ;

THIS was ‘an appeal under 5. 15 of the Letters Patent; 1865, againgh
- the decision of a Division Bench (M Melvxll and Na.na.bhaa Ha,rlda.s, J J )
-dated the 25th-Janiary 1877. : :

. Appeal No. 1 of 1877 under s., 15 of tba Lettets Patent, 1865
985
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