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VENKAPA (Ongmal Plaintif), Appellant . CHENBASAPA AND
" OTHERS (Original Defendanls) Respondents '
(25th August, 1879.1

Civil Procedure Coae (dct VIII of 1859), ss. 246 and 247—Lzmztanon Act (IX o]
1871), 8. 2, Arts. 14 and 15 and 145, .

A clauna.nt a.gamst whom an order has been made under 8. 246 of the Civil
Procedure Code (Act VIIT of 1859), must sue to establish his right within one year
from the date of such order. But when the Civil Court disallows an investi-
gation under 8. 247 of that Code, the claimant may bring his suit within the
ordinary period of limitation applicable to his suit.

A person who has been unsuccesstul in a ‘proceeding under s, 246 of Act VIIT
of 1859, and who sues to recover the attached property from the purchaser at the
Court sale, may be said to sue, not to set aside the sale. but to seﬁ asuie the
order of the Court under s. 246.

[F., 4 B. 611; R., 11 B. 119 (123) ; 22 B. 875 (883) 9 C. 230= IIGLR 963; 13 C.P, -
, L.K. 69 1'C.W.N. 24.]

.THIS was a second appeal from the declsmn of A. L Spens, J udge
of the District of North-Kanara, amending the decrea of the-Subordinate
Judge of Sirsi. . o
. On the 12th Septembet 1872 the plam(nff made an application, under
8. 246 of Act VIII of 1859, for the release of a house from an attachment
obtained by one Sanappa in execution of a dectee held by him againsfi
defendant No. 4, who was the pla.int.iff’s brother. On the sams day the
Court rejected the a.pphca.tnon w1thout inquiry, on the ground that it was
made too late. -

On 14th February 1873 Sa.na.ppa. gold the housa in executlon of hlS
decree and purchased it himself, and on the 28th June 1873 a certificate
of sa.le was dranted “On the 96h July 1874 Sanappa entered info posses-
sion. . . o -
. The pla.intiﬁ' broughb this suit in February 1876. Sanappa being:
then dead, the defendants to the suit were his (Sanappa’s) swo brothers.
and his son (defendants Nos. 1, 2, 3. Defendant No. 4 was the plain~
tiff’s brother, against whom Sanappa had obtained the-decree.: The plam-
tiff prayed that the execution sale might be set aside and for possessxon
of the house. .

The defendants (inter alia) contended that the suit was barred by‘

~ limitation, it not having been brought-within a year of the confirmation

of the sale.

[22] The Subordinate Judge disallowed the plea, and decreed that -
the plaintiff should recover half the houss. In appealthe Judge held the
claim to be. time-barred on the authority of Jetts v.. Sayad Husem (S A
No. 19 of 1879) (1), and rejected the claim altogether. '

Shamrav Vithal, for the appellant.—The District Judge was in error
in holding that. arts. 147and 15 of sch. 2 of Act IX of 1871 were
apnhca.ble to the present suit. Article 14 has no bearing wha.tever,
and arf. i conbemplates & .case in whlch a tma.l deelsmn or ordet ls

_" Second Appeal No, 54 of 1879.
747 (1) See note 4 B, 28, . ¥
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passed. - Here there was 'a refu’sa,l;t;o;»fpa.ss such a° decision ‘or order.
The short limitation originally prov1ded in s. 246 of the old Code of
Civil Procedure, and -subsequently in the Limitation Act of 1871,

presubposed a foregomg investigation by a competent Court. Where
this is wanting:as in the present case, the ordinary limitation applies,
that is to say, 12 years under art. 145 of Act IX of 1871. The District
Judge refused to apply this provision, ‘because -he thought * that it
was nof intended to include adverse possession, by a defendant placed in
such possession by an order of Court. Hoe is not justified in drawing a
distinetion between such possession and possession obtained by .a defend-
ant without the instrumentality of the Court: Lalchand Ambm‘das‘ v. Sak-
haram Chandrabhen(1); Syed Mahomed Afzulv. Kanhya Lal and others (2);

Mukhan Lall Panday v. Sab Kundun Lall 8) ; and Venkatanaru v. Ak-
kamma (4).

There was no a.ppea.ra.nce for the; respondent.

. JUDGMENT.

The judgment of the Court was delivered by

" MELVILL, J.—In special appeal: No. 19 of 1877, to which. the Dis-
" triet Judge refers, it was decided by this Bench that a person who has been
unsucecessful in a proceeding under s. 246 of Aect VIII of 1859,
and who brings a suit to recover the atbached property from the pur-
chaser, may properly be said. to sue either- to set aside the decision under
8. 246, or to set aside the sale, and, therefore, that he must bring his suit
within the period of one year prov1ded ag the period of limitation in arts. 14
and 15 of the second schedule ofiAct IX of 1871. On reconsiderstion
[28] we are disposed to think that it would’ have been better and more
accurate if we had confined our reference to art. 15 only, and treated the
suit in question as one, not to seb aside the sale, but to set aside the
order of the Civil: Court ‘made under s. 246 of Act VIII of 1859 (5).

'With this qualification we adhere to our former decision, and hold that a
claimant, against whom an order has been made under s. 246, must sue
to establish his right within one year from the date of such erder. But
in the present case it is contended, and 'we think rightly contended, that
no order wag ever made against the: plaintiff under 2.'246. The District
Judge states that the plaintiff’s application for an investigation under
3. 246 was rejected, because it was mads -too late. The investigation asked
for was, in fact, refused unders. 247; and the order made-against the plaint-
iff was not that he had failed in making out his case but that the Cours
refused to i 1nqu1re into his case. It cannot be said that in bringing his
present suit he is seeking ° to alter or set aside a decision or order of a
Civil Court,” since there has been no decision and no order beyond a re-
fusal to make an order. Wae think that the view taken by the Calcutia
Court in the case referred to by the District Judge, and reported 2 Cale.
W. R. 263, is correct; and it is in accordance with the opinion expressed
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by the Madras Court in Venkatanaru v. Akkamma (4), and by the Judicial

Qommittee in Sab Mukhan Lali Panday v. Sab Kundun Lall (8).

We, therefore, hold that the present claim is not barred by limitation ;.-

- and we, aceordingly, reverse the decree of the Distriet Court, and remand

(1) 5. H.C.R. 139, (2) 2 W. R. 263.
(3) 15 Beng. L. R. 228. (4) 3M.H.C.R. 139.
(5) See a contrary decision in3Koylash Chunder v. Preonath Roy, 4 Q. 610,
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the case for a decision of the appeal on its'merits. Costs to follow final
decision. ' ' 8 B '
‘ ‘ o B Decree accordingly.

%4 B. 23 N=4 Ind. Jur. 459 N.=3 Uarep. P. J.B. H. C. 367.

NOTE.—The following is the judgment of Melvill and Kemball, J., in the case of
Jetti v, Sayan Husein {Sp. Ap. No, 19 of 1877) referred to in the above case :— *

MELVILL, J.~—A decision was passed against the plaintiff in a proceeding taken
by him under s, 246 of Act VIILof 1859, and he now sues to recover the property
purchased at the Court sale. We consider that the [24] period of limitation applicable”
to such & suit is one-year. Though the last eleven words of s. 246 have been repealed:
by Act IX of 1871, we do not believe there was any intention to prolong the period of
limitation. In thisas in all similar cases the policy of the Legislature requires that a
person, who has once commenced to litigate, should carry his litigation to anend”
within a reasonable time. We should, therefors, expect to find that the provision-
contained in the last eleven words of s, 246 was re-enacted in Act IX of 1871 ; and we.
consider that it is re-enacted with sufficient distinctness in arts. 14 and 15 of the
second schedule of the Act. A person who has been unsuccessful in a proceeding under
8, 246, and who brings a suit to recover the attached property from the purchaser, may
properly be said to sue either to set aside the decision under s. 246, or to set aside the
gale,

" Bat it is argued for the plaintiff that the limitation of one year does not apply to
his suit, inasmuch as there is no valid order under s. 246 in existence. The
plaintiff made an application under s. 246, evidence was taken, and on the 12th
September 1871 the Subordinate Judge took time to consider his decision.
The decision was given against the plaintiff on the 24th October 1871, Mean-
while, on thae 30th. September the property was sold., If we understand the
argument aright, it is contended that, after selling the property, the Subordinate
Judge had no jurisdiction to make any order under s, 246, inasmuch as by determining’
the attachment of the property he put it out of his owa power to pass ‘‘ an order for
reteasing the said property from attachment, '’ as contemplated by the seétion,
Probably, when he allowed the sale to proceed, the Subordinate Judge had made up his
mind to disallow the claim., Or, if not, he may have thought that there was no harm’
in allowing the sale to proceed, 5o long as he did not confirm it before his decision was
passed, However this may be, it must be aimitted that the Subordinate Judge com-;
mitted an irregularity in selling the property before he had disposed of the plaintift’s,
application. But we cannot say that, because the sale was irregular, the Subordinate
Judge had no jurisdiction to decide, after the sale, that the property was liable to be
sold. Itis not necessary to consider in what maauer, if the Subordinate Judge had
taken a view favourable to the plaintiff’s application, he would have given effect to his:
decision.- - All that we have to determine is, whether the Subordinate Judge’s decision,
disallowing the plainsiff’s application, is an invalid order, and made without jurisdic-.
tion, merely because it was delivered after the sale had taken place. It appears tous
that it is not on this account inefficacious ; and regarding it as a valid order, we think'
that the Acting Judge was right in holding this suit to be time-barred.’ -

.~"We, therefore, confirm the décree with costs, : '

[N.F.;9C. 230 (233) ; Cons., 4 B, 21 (23) ; R., 16 B. 608 (616).]
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