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aﬂirmabwe. and for the aefendant so far'ag any claim of the plaintiff upon.

the present defendant is concerned. : The bond, of course, may have been

“kept alive, for all the Court'in this case knows, as against. Damji Chagpur, -

On the fifth and ninth in the uegatwe, and for bhe defendant. No finding:
on 1ssues 6,7and8. .
 The suit must be. dlsmlssed and w1th costs
* Attorneys for the plaintiff..—Messrs. Hears, Oleveland and thtle
‘Attorneys for the defendant.—Messrs. Tyabj: and Sayani,

i B. 15= % Ind. Jur, '41"" -
» APPELLATE CRIMINAL.
- Before Szr Mwhael Roberts Westropp. K., Chzef Justwe.

' IMPERATRIX v. SIRSAPA.* [5th’ August, 1879.] .

. S}tatement be/ore a Magzstrate—Confesswns—Refusal to sign—The Indian Penal Code

s, 180-—The ‘Code of Criminal Procedure (X of 1872), ss, 122 and 346.

An acoused person who refuses to gign a: statement made at bis tnal in answer
1o questions put by.the Court, cemmlts no oﬁence pumsha.ble under s, 180 of the
Indlau Penal Code. .

[F., 2 Cr.LJ. 205=8 L B.R. 199; R., 16 Ind. Ca.s 521=8 P.R. 1912 (Cr)=245
. B.LR. 1912=37 P.W.E. ‘1912 (Cr.)=18Cr:L.J. 718 -

“Pris was 8 tefetence ‘under s. 296 of the Code of Grlmmal Procedure
by J. “Elphinstone, Magistrate of the District of Dharwar. '

./The Becond Olass Subordinate Magistrate of Hubli fined the accused -
Rs.-200 for refusing %o sign his statement made in answer to the Magls-
trate while the accused was being tried by him for an offence. Though it
is optional with ‘an accused person, under s. 343 of the Code of Criminal’
Procedure, to [16] answer or refuse to answer any questions put to him,’
the District Magistrate felt a doubt as to whether, ‘when the accused did:
actually make a statement, it was obligatory on him to sign it. He a.ccord-
ingly referred the case for the orders of the High Court. :

There was no a,ppea.ra.nce either on behalf of bbe a.ccused person or the
Crown in the High Court.

‘The case .was, considered by Mr Justice Kemball and Mr. Justlce
T, D. Melvill, who having differed in opinion, it was referred to the Honour-'
able the Chlef J ustlce, Thelr Lordshlps dehvered ]udgments as fol-
Iows —

SRD. ’V[ELVILL J +—The quesbwn hete is, whether a prisoner, wben
being examined by a Court, can by refusmg to sign his statement be. con-’
gidered as ' bhaving commxtted an oﬁfenee punxshable under 8. ‘180 .of bhe
Indza.n Pénal Codd.’ A

Sectlon 346 ‘of the Criminal - Procedura Code. Iays down ‘that - the

' a.ceused person shall (after the statement has been read : over to him;

and ‘made conformable to what he declares to be the truth) sign such-
statendent. - ‘Now, ib may be that this is. equivalent to a mere direction:
that the Maglsﬁra.te ‘or Court shall take his signature to it. But, even’
taking this view of it, it seems to me that 8. 180 of the Indian Penal Code’
still applies in the cage of a refusal ‘on the part of the' accused to sign
When ea.lled upon The sectlon ig.* whoever refuses to s1gn any sﬁa.temenf-
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made_-by. him “when. required: tds sign that statement by a .public

gervant legally competent to.require that he. shall .sign that statement;

shall be punished, &c., &c:"" In the present. case the Court was legally
-competent to reguire tbab the prisoner should sign the:statement, and it
‘has required him to sign the statement, and he has refused to doso. All
the elements of the offence are, it sesms to me, present, and I do not ses,
therefore, how wa can say that the conviction was illegal.
If we take the words:'"the accused person shall sign, &e.,”’ in-s. 346
" of the Criminal Procedure Code not merely as directory that the Court
shall take the signature of the accused, but as obligatory on. the accused
the case becomes still stronger against him.
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[17] I do not think that it can fairly bs a.rgued that bécause it is

optional with the acouged to answer questions, it is; therefore, optional
with him to sign the statement made. The law declares-that he need
not answer questionsg unless he likes; but it seems to be intended that
if he chooses to answer questions he shall be bound by his answers when
they have been recorded in the prescribed way, and that he shall not be
allowed to draw back from them by a reiusal to conform to the Drocedure
which the law has laid down.”

The only question, therefore, which has ﬁo be consxdered now is, in
my opinion, the sentence, and for that it is necessary to look af the
vernacular proceedings.: -

KEMBALL, J.—T'am unable to cencur in thmkmg that an a.ccused

person who refuses to. sign his examination, has, under s. 346 of the

Criminal Procedure Code, rendered. himself liable to be punished for
contempt under s, 180 of the Indian Penal Cods. The point muss,
therefore, be referred to a third Judge under 271-B of the Criminal Pro-
cedure Code (X of 1872), and wo agres to refer it to the Chief Justice.

. The question seems to turn on the meanmg to be given to the ‘words
in s. 346 of the Oriminal Procedure Code—"' The accused person shall mgn

or attest by his mark such record - Reading s. 346 with the precedlng‘

sections coming under the head “'of the examinafion of accused persons”

these words appear to me to contain nothing ‘more than a direction to the
Magistrate or Sessmns Judgé as to the manner of recording such exami-
nations, and in no way.to cast any obligation upon the accused. " If this
be so, it cannot, I:think, be said that the Magistrate or Sessions J udge is

legally competent to require the aceused to gign his sbatement Wlbhm t.he :

meaning of s. 180 of the Indian Penal Code.

The point is one. of considerable importance, and it is stra.nge tha.b
the question has not, 4s far as we can learn” from the records, come up to
this Court before.

Their Lordships ha.vxng dlffered in opinion, the case was reforred to -

the Chief Justice.

JUDGMENT.

[18] ‘Westrope, C.J.—1It is, I think, at the least, very doubtful
-whether s. 180 of the Penal Code is applicable to confessions made under
8. 122 of the Criminui Procedure Code, or to statements by accused persons
made in reply to questions by the Court under ss. 342 to 346 (both
inclusive) of the same Code. ' It seems to me of the essence of such
confessions and statemenss that they should be voluntarily madse, and they
. cannot be considered. as complete until signed bv the accused person. That
is the view which ‘was unanimously adopted in. our Full Bench decision
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Regina v. Bai Ratan (1), a case -in which the provision of the Criminal
Procedure Code were fully considered by the full Bench before the decision
was arrived ab. We have there (at p. 177) said : ' Whether the examina-
tionis written down by the Magistrate or Sessmns Judge himself; or - by
some other person for him, and in his presence and hearing, the record
of it must be shown or read to the accused person, who has in either
cage an equal opportunity of explaining or adding to his answer, so
that we see no greater reason for requiring his signature to it in one case
than in the other. .The reason requiring that signatuze was probably the
same:in both cases, namely, to furnish a new and:strong test whether the
confession was' volustary and free from controlling influences, and to
afford to him a locus penitentie—an ultimate opportunity, before the final
completion of the record, of indicating that the confession was not volun-

" tary or was made under i improper influence, if such were the cage, and
. also an a,ddltlona.l opportumty of denying the accuracv of the record of

that confession,” And, again (at p. 178) we said: *‘ It follows from this
that in our opinion, the confession in the present case was defective for
want of the signature of the accused. The error of the Second Class
’\{[aglstrate, in omitting to ask her to sngn, was, ha.vmg regard to the pro-
bable intention of the Legislature in requiring the signature of the
accused of such a nature as may have seriously prejudiced her, and,
therefore, as we think, rendered the tnus imperfect record of the evidence
inadmissible in evidence against her.”

[19] The view which the Full Bench there took of the object of the
Legislature in providing that the signabture or mark of the accused person
should be attached to the record, seems to me o be wholly inconsistent
with the use of any ecompulsion, by fine or obberwme, for the purpose of
obtaining such signature or mark.

Bai Ratan’s case has been frequently followed here and in (a.mongst
other cases) Reg. v. Apa bin Kesu (2) and Reg. v. Shivya {3), which latter
caso is noticed, but not apparently assented to, in Empress v. Baman-
jeyya (4), a Madras case, where, however, it does nol appear, so far as we
can judge from the report, that the Court referred to or considered the
reagoning in the Full Bench decision in Bai Ratan’s case.

' My strong impression is, that s. 180 of the Penal Code is not appli-
cable to the signabures or marks made to such confessions and statements
as those treated of in ss. 122 and 346 of the Criminal Procedure Code.

“ T think, therefore, that the conviction ought to be quashed a.nd the
ﬁne, if paid, returned

Order chordmgly;

(110 B.HCGR. 166" (3) 10B.H.C.R. 181 :
@) 1B.219, . . @ em s :
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