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Whether the existénce’ of a ‘suit: in" which 'the.: matters in’ différence
aroin litigation, may under spséial circumstances afford sufficient; cause;
as conhempla,ted by ss. 523 and 525, for not filing the agreement ; to arbir
traﬁe, b1 is nob-necessary to. decide. . "We' may add thab the :game -quéstion
-~ arose on's..327 of the old Procedure Code (Act VIII) of 1859, the lang:
uage of 'which is almost identical with thab of . 525 of the present Cods,
and was determined in.the same manner in Thakoor Doss+ Roy:v. Hurry
- Doss Roy (1), and that decision has not been'. depa,rhed from or overruled
in any reported case. Upon the whole, we are of -opinion that the. niere
eircumsbtance of the matters ha.vmg been agreed to ba reqarred to a.rbltra.-
tion, during the pendency of a suit in which they . ate in litigation, is not
of itself sufficient reason for refusmg to file the agreemenh to-refer to
arbitration. Ny
Attorneys for Uha.mcha.nd Ma.nekeha.nd——Messrs Rzmmgton, Hore
and, Conroy.
Attorneys for Ghella.bhm Hemcha.nd——’\é[essrs; M acfmlan‘e vand_
' G'zlbert R

'4B.5.
[5] ORIGINAL CIVIL
Before Mr. Justwe Green.

] —

CASSIBAI WIFE OF VITHALDAS JAGGANNATH, Exaeummx OF MANKU-
vARBAL (Plaintiff) v. RaNSORDAS HANSRAJ, INFANT, BY -
-HIS GUARDIAN JUMNABAL (Defendant)
. [4th July, 1879.] :

‘ Executor -Pawer of, lo charge the estale of his testator,

iH, K. died on the 5th July 1871, leaving two w1dows, J a.nd A, and one son
(I;he defendant), him surviving, - By his will he appomted D. hls executor, and
named the defendant his residuary legatee. At the time of his death, H. K.
was indebted to M in a large amount, for which M. held mortgages on his ‘pro-
perty. Oa the 5th March 1873, M. ’s debt amounted to Rs. 1;33,631; and it was
. agreed between M. and D. as executor, that the mortgaged _property (estxmated at
one lakh in value) should be made over.to M. absolutely in part payment; and
that D, should become personally liable to her for the balance of Rs, 33,631 with
interest at 9 per cent. payable within twelve months. In consuieratmn thereof,
M. was to release D. as executor and the defendant from liability for the sam of
Rs. 1,383,631, An indenture carrying out this agreement was executedon ~the
same day, and D. gave a bond making himself personallu’ha.ble to M, for
Rs. 33,631, Shortly afterwards a’ hew arrangement was made, M. “agreed to
abandon Rs. 10,631 of the Rs.- 83,631 due under the bond ‘and- to accept
- Rs.'23,000 payable in yearly.instalments of Ra. 3,000 in satisfaction of her whole
claim.” In pursuance of this agreement D. as execulor, paid the first instalment
J. paid the second instalment, D, having made over the estate of H. K. to the
Administrator-General under the provisions of Act TLof 1874, M: died in
‘October 1874, and the plaintiff, as her executrix, sued the deiendants for the mstal-
ments due in 1876, 1877 and 1878,

- Held that the estate of H, K. having been releasad by M by the deed. executed
on, the 5th March 1873, it was not competent for D. as exscutor; by a new . con-
J:ra.ot tu charge it with any hablhty in respect of the amount due to M,

Chzlds v, Momns (2). Rose v. Bawler (3), and Poweu Y- Gmham (1) fpllow

o o ’SuxtNo.5860£1878
(1) W. R (1864) Mls. Rul. 21 T (2). Brod. & Bing, 461."
(8) TELBL109. .- -~ -~ ... o (4),7Tsunt. 881
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- IK this suit the- plamiuﬁc as executnx of one Mankuvarbai; sought to
recover the sum of Rs. 9,000 from. the defendant as heir and re31duary
legabee of his deceased -father Hansraj Karamsi.

- Hansraj Karamsi died on 5th- July 1871, leaving two w1dows, J ums
naba.l and Amrutbai, and one son (the defendant) him surviving. Amrutbai
died prior to the insbibution of this snit. By this will, dated the 4th July
1871, he appointed one Damji Chagpur his executor, and named the defend-
ant his. resxduary legatee. At [6] the time of his death he was indebted
to Mankuvarbai in a large amount, for which he had mortgaged certain of
his immoveable properties.

:On bth March 1873, the amount due to Mankuva.rbm was ascer-
tained to be RBs. 1,33,631, and it was agreed betwesn Mankuvarbai and
Damji Chagpur, as executor of Hansra] Kara.msl, with the eoncurrence of
Jumpabai and Amrutbai, that the various immoveabla. properties held by
Mankuvarbai as security (tbe value of which was estimated at Rs. 1,00,000)
should be made over to her absolutely in part payment of her debb and
that Damji Chagpur should become personally liable to her for the pay-
ment of the balance of Rs. 33,631, with interest at 9 per cent., within
twelve months. Inconsideration thereof, Mankuvarbai was to release
Damiji Chagpur as executor and the defendant Ransordas Hansraj from
all liability for the sum of Rs. 1,38,631. An. indenture, by which the
above terms of agreement were carried out, wasg duly executed on the
said 5th March 1873, and on the sameday Damji Chagpur executed a
bond under which he made hxmself personally llable to Mankuvarbai for
the sum of Rs. 33,631."

On the 24th March 1873 a new arrangemenﬁ was made Mankuvarbm
agreed to abandon Rs. 10,631 of the Rs. 83,631 for which Damji Chagpur
had given the bond. and likewise all claim to interest, and to accept the
sum of Rs. 238,000 in satisfaction of her whole claim. The said sum of
Rs. 23,000 was to be paid by yearly instalments-of Rs. 3,000 on the 5th-
March in each year. -, In accordance with this agreement, Mankuvarbai
gave a recsipt for Rs.. 10,631. 'Theé first instalment of Re. 3,000 was paid
to the pla.mtlﬁ' by Damiji Chagpur as executor. Damji Ghagpur subse-
quently, viz., on 27th September 1875, made over to the Administrator-
(eneral the estate of. Hansraj Karamsi under the provisions of s. 31,
Act IT of 1874, and the second instalment of Rs. 3,000 was paid by
Jumnabai. - The plaintiff, as executriz of Mankuvarbal, who died in
October 1874, now sued for three unpaid instalments, viz., those duse i in
1876, 1877 and 1878.

-The defendant denied his liability.

. The -Advocate-General (Honourable J. M. arnatt} and Macpherson, for
the plamtlff -—We sue on the new contract entered into on [7] ‘the 24th
March 1873, which we say charged the estate with Rs. 23,000." Fven
though Damji Chagpur executed the bond of the 5th March 1873 in his
personal capacity, he did so only as surety for the estate. Ho reserves
the right to recoup himself  out of the estate. He signs “the bond as
exgeutor showing his intention.: - An executor who pays a debt due by the -
estate may retain the amount : Boyd V. . Brooks(1). 'The effect 'of the new
agreement of the 24th March 1873 was to substitute the estate as
principal debtor to Mankuvarbai ‘in ‘lieu of Damp Chagpur "The arrange-
ment was beneficial to the estate, Rs.".10,631 is given Jup, and ‘the
remainder is to be pald by 1nstalmenﬁ Tﬁe only quesﬁlons in issue are—

(1) 34 Bea. 7 = on- appea.l 34 ..J, Ch, 605
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(1) whether  the st claimed from dsfendant was a debt dus by Hansraj 1879
Karamsi: (9) whether, if o, it was one for which his ancestral estate ls Juny 4.
chargeable. It is immaterial in whose hands the estate is now. It is
liable, unless the debt was one contracted forimmoral purposes. Coungel ORIGINAL:
cited Williams on Execubors (7 ed.), 1771 ; Powellv Graham (1); Seca;r v.. OIvIiL,:
Atkinson(2). - : 4B 3.
Latham and Farmn, for the defendanb —The Hlndu Wills Act (XXI e
of 1870) appliesto the will of Hansraj Karamsi.. The third seetion of.
that Act limits the rights of an exacutor.  His ‘vosition is not thé same as:
that of an English executor. In India a testator’s -propeityis: divided:
into two parts. - The executor takes the self-acquired property, and the heir.
takes the ancestral property. Prior to the 5th March 1873, Mankuvarbai
held mortgages upon the testator's immoveable property:as security for her; -
debt, which she might have enforced. :On the 5th March 1873, under:
the arrangement then made, she gave a release to the executor, not in his;
individual capaciby, for on that same day he gave a bond for Rs. 33,631,.
but a4s executor represzenting all tha testator’s property, except the ances-
tral immoveable property. The effect, therefors, of that deed was to set
free all the testator’s estate from liability for the debt to Mankuvarbai.
By it the mortgagee took over the mortgage estate, and also obtained a-
remedy against the executor on his bond. The bond given by Damiji:
Chagpur is binding on him personally, and does nob effect this estate. No-
[8] doubt he signs as “ the executor of Hansraj Karamsi,” but those are,
words of description, and do not qualify his liability : Price v. Taylor (3) ;
Duttonv. Marsh (4); Lindley on Partnership (3rd ed.), 364,  There are-
. no cases to be found in which the liability of an exécubtor who was gwen
a bond is discussed ; but in Hosier'v. Lord Arundel (5) it was held that:
if an executor. takes a bond given to him as executor, he can. only sue in
his personal capacity :* Williams on Executers {6th ed.), 882. -The agree-
ment made subsequently to the 5th March 1873 could not bind the estate:
any more than the previous one. - Even admitting ‘that the executor had:
power to contrach so as to bind the. assets; yet such power could only:
exist in relation to the'asssts vested in him ag executor. -He only takes,:
as such, the self-acquired: immoveable property and the moveables. No:
agreement by him could bind the ancestral iminoveable property, which:
devolved on the defendant. Rose v. Bowler (6), Ashby V. Ashby o, a,nd
Childs v, Monins (8) were cited by counsel.

JUDGMENT. o ,‘
GREEN, J.—The plaintiff is the executrix of one Mankuvarba.l who.
died in October 1874, and. who wag widow and executrix of Gungadas .
Vibjhukandas, deceased. The defendant is an infant, and son and heir,
of one Haunsraj Karamsi who. died on the 5th July 1871, leaving . two,
widows, Jumnabai and Amrutbai, and a son, the defenda.nb (who was the .
child of Amrutbai). Hansraj Karamsi executed a will, dated the 4th’
July 1871, and tbereby appointed one Damji. Chagpar, his executor
~ (during the minority of his infant son, the defendant), and bequea.ﬁhed
the residie of his property to the defenuant subject.to certain a.llow-
ances to hig two said widows. . .
Damji Chagpur proved the will of Hansra] Karamsi on the 5th June
1872, and for some.time. acted as executor; bub on the 29th Septembet,

(1) 7 Taunt. 580 (585). (@) 1H.BL102.  (3) 75 H. & N. 540,
(4) 6L.R.Q.B. 261, . ' (5) 3 B.&0.7. (6} 1 H.B.L..108,

(7)) 7 B.& C. 444, " .. .. - (8) Brod. & Bing. 460= 5 Moo, 281, _
‘ ' - 515
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1875 Le made over the estate, effects and interests: of Hansraj Karamsi,
vested in him as such executor, to the Administrator-Generalunders. 31
of Aot IT of 1874. Differences had, it appears, in or before 1874 arisen
between Damji Chagpur as executor and Jumnabai, the surviving widow
of Hansraj Karamsi (and who is guardian ad litem of the present defendant)
with [9] reference to the estate of Hansraj Karamsi,' of which, or parts
of which, it is alleged, Jumnabai had possessed herself, The will of
Hansraj Karamsi was subsequent to and subject to the provisions of the
Hindu Wills Act (XXI of 1870). By s. 3 of that Act it is provided (inter
alia) that nothing therein contained is to authorize a testator to begueath
property which he could not have alienated inter vivos, or.to vest in an
executor any property which the testator eould not have alienated inter
vivos. It has been contended on the part of the defendant that, what-
ever power Hansraj Karamsi may have had to bequeath his moveables
and seli-acquired immoveable property, his will had no operation on his
ancestral immoveabls- property,  which would, therefore, vest in the

. defendant as heir, and that it -is only in respect of such property so vested

in him that the present defendant can be charged. No evidence has,
however, been given in this suit, so far'as it has been' heard, to- 'show: of
what, in particular, the estate and effects of Hansraj consisted, and how
far the immoveable property, of which he died possessed was ancesfral or
gelf-acquired, or how far it:-has come to the possession of the defendant
or Jumnabai on his behali. \

Ha.nsm] Karamsi at the txme of hig death' was. mdebted to Manku-
varbai in a large amount for moneys borrowed ; and to secure repayment
of thosa moneys he had mortgaged to Mankuva.rbal, by a.ss1gnment or
deposit of title-deeds, certain immoveable property. . :°
, In March 1873 three documents (Fxs, A, B and 0), all da.bed
the 5th March 1873, were executed. = The first is an:indenture of assign-
ment and release, expressed to be made between’ Damji Chagpur, des-
cribed as * Executor and Manager appointed under the will of Hansraj
Karamsi >’ of the first part, Jumnabai of the second part, Amrutbai of the
third part, the present defendant of the fourth part,and Mankuvarbai of
the fifth part. The second document is a bond, exectited by Damji Chagpur
in favour of Mankuvarbai to secure Rs. 33,631 and interest, and - the
third.is a deed of covenant by Damji Chagpur, Jumnabai :and Amrutbai
respectively with Mankuvarbai; that Ransordas Hansraj, the.present
defendant, should, on attaining eighteen years, execute the asmgnment of
[10] even date first mentioned. ' By the recitals in the first-named ins-
trument it is stated (inter alia) that since the death of Hansraj Karamsi
the interest on the mortgaged debt to Mankuvarbai had not béen kept
down, Damiji Ohagpur alleging he had no sufficient funds -of the estate
of Hangraj Karamsi in - his bands to- keep down the same, and that the
sum then due to Mankuvarbai as security 'of the said mortgage amounted
to Rs. 1,338,631, and that- Mankavarbai- ‘was. ~willing to execibe a release
and discharge of the said mortgage debt’ upon baving a grant and release
of the mortgaged property (therein stated  to he esmma.ted as of the value'
of Rs. 1 lakh) executed to her, and upon Damji Chagpuir executmg to her
*in his personal capacity”. a bond of even date for the sitm of Rs. 33,631.:
1t ig also recited that J umnabai, Amratbai sand Damji- Chagpur ‘were of
opinion- thah ‘it'would be beneficial t6' Ransordas - Hansraj, the - infantson; -
and that 113 had been agreed by and between the.several - parhles ‘bhereto,
that such: grant -and release: of ; the ;said mortgaged premises; and ‘such
roleage’ and dlscharge ‘of ‘thd mortgage debt a.fol‘ésma', & should: be
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mada and. executed as therein contained. Then by the operative part
Damji Chagpur, as executor and manager of Hansraj Karamsi, and Jum-
nabai and Amrutbai join in granting and releasing to 'Mankuvarbai and -
her heir the hereditaments therein deseribed which were the mortgaged
premiges. It wa.s,,t;herefore, in fact, an assignment to Mankuvarbai of
the equity of redemotion in the mortgaged premises. . Then, in pursuance
of the agreement aforesaid and in .consideration of the said grant and
release, . Mankuvarbai ‘ releages. Damji Chagpur as' such executor and
manager as aforesaid and the said Ransordas Hansraj, their heirs, execu-
tors, administrators and assigns, from the said sum of Rs. 1,33,631 and
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other prineipal sums gdvanced by Mankuvarbal and all interest due in

respect of the said prineipal sums. . .

On the same day Da,m]l Gha.gpur executed the bond already men-
tioned to Mankuvarbai in the penal sum of Rs. 6_7 262 fo be paid by him;,
his heirs, executors or administrators to Mankuvarbai her executors, admi-
nistrators or assigns, subject to a condition for payment by him, hss

heirs, executors or administrators, of Rs. 33,631 with interest at 9 per -

cent. on the 15th March 1874, .[11] The bond*in the body of it does
not, ag did the assignment, purport to ba made by Damiji. Chagpur in his
character of executor and manager. = The deed of covenant of even date,
the scope of which. has been already sufficiently stated, is expressed to-
be between Damji Chagpur, Jumnabai and. Amrutbad, and purports to
contain covenants by Damji-Chagpur’ in his personal capacity, just as
Jumnabai and Amrutbai covenant respectively in their personal capaclty
All three deeds are executed by Damji Chagpur i in, t,he same manner, viz.,
by signing his name with the added description * Executor of Hansraj
Karamsi.” But the two last-named documents on the face of them ‘are
by Damji Chagpur in his individual capacity ; the first, on the other
hand, being by him as executor and manager, and this for the reason
that he was to join in. the assignment of the equity of redemption
in bis character of executor, in which character alone any interest in such
_equity of redemption was vested in: him, and it was in respect of the
same character, t60, that he was made a party to the same deed as repre:
senting, or partly representing, the'estate of Hansraj Karamsi for the
purposes of the release by Mankuvarbai. Bearing date the 24th of the
same month, however, we have two other documents (Exs. D and G),
and it is contended.on the plaintiff’s behalf that even assuming that, under
the documents of the:5th idem; the liability of Damji Cbagpur to pay . the
Rs. 33,631 and interest was a personal one,.yet that, by a subsequent

arrangement in the same month, evidenced in part. by the said Exs. D -
and @, it was agreed.that the balance due 6n' the bond beyond Rs. 23,000

should:be given up by: Mankuvarbai, and in consideration of the promise

of Damji Chagpur ag executor to pay off : the same sum of Rs. 23,000 in-
yearly. instalments of Rs. 3,000 within two months after the 5th March in-

" each year, that sheé (Mankavarbai) would not elaim. any : interest as men- - .

tioned in the bond. The document Ex. D is simply an acknowledg-
ment, by Mankuvarbai, of the receipt from Damji Chagpur of Rs. 10,631

on account of the sum due under the bond for Rs. 33,631 of the 5th March -
1873. The document Ex. G is:in the form of a letter on' stamped paper ’

addressed to “ Damiji LChagpnr, Esqmre and then below -this name in a

different writing (which, however, is of a clerk ‘in the same office where the °

rest of [12] the letter was written) the words “Exscutor to the Estate of the
late: Hansraj Karamsi.” .- The evidence may, I think, be taken sufficiently

) o ShOW:tha‘;t the .Words»,';'bywh‘omsoevetQwritt’e‘n;i ere’.on’ the ‘document -
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before it was- signed by Mankavarbai and before it and Ex, D were
delivered to Damji Chagpur. On the 6th May 1874; a sum of:Rs. 3,000
* was paid by Damji Chagnur to Mankuvarbal S munim, Narsxda,rs, and the .

, DRIGINAYL )atter gave & receipt (Ex. Ej addressed to ‘' Hansraj Karamsi " and in the

C1vIL.
BB,

name of * Gungadas Vijbhukandas,” under which name, that of her deceas-
ed husband, Mankuvarbai carried on business. The receipt admits payment
of Rs. 3,000 in cash on account of “‘the debt due to me, the same have
been credlted to your account.” 'This Rs. 3,000 Damji Chagpur seems to
have paid by means of money recovered from a creditor of the estate of
Hansraj Karamsi. Shortly after this time it was, he says, that disputes
arose between him and Jumnabai. Then on the 9th September 1875,
Jurnanabai paid to the present plaintiff Rs. 8,000, and the present plaintiff, as
executrix of Mankuvarbai, then deceased, gave the receipt (Ex. F), admitting
receipt from Jumnabai, widow of Hansraj Karamsi, of the sum of
Rs. 3,000, * the second instalment due on the sum of Rs. 23,000 agreed
to be paid by the estate of Hansraj Karamsi, to Mankurvarbai, widow of
Gungadas Vijbhukandas, on the settlement of the mortgage claim of the
said Mankuvarbai against the said Hansraj Raramsi’ A sum of
Rs. 1,000 is also acknowledged to have been paid in respect of some
costs. No subsequent or other moneys then as aforesaid appear to have
been ever paid to Mankuvarbai or Cassibai on account of the sums so as
aforesaid originally due by Hansraj Karamsi, or on aceount of the bond of
the 5th March 1873, or the alleged agreement of the 24th March 1873.
The issues settled were as follows:—(1) whether Mankuvarbai in
the plaint mentioned has not released the defendant from all claim in
respect of moneys due or alleged to be dus by Hansraj Karamsi in the
plaint mentioned to the said Mankuvarbai; (2) whether Mankavarbai
did not ‘in the same manner release the estate of the said Hansrag
Karamsi ; {3) whether the bond, in para.5 of the plaint mentioned, is

_binding on the [18] defendant; (4) whether the claim, if any, of

the plaintiff in the said bond is noh barred by the lexbatlon Act; (5)

whether the agreement, in para. 5 of the plaint merctioned, is bxnd-

ing on the defendant ; (6) whether, if this suit be maintainable against

the defendant, .the Administrator-General is not a necessary party to’
it; (7) whether, in case there be any claim maintainable at all against

the estate of Ha.nsra.] Karamsi, his self-acquired property is not liable to

satisly such claim in:priority to his pronerby which was of an ancestral

character ; (8) whether the defendant is in possession of any seli- acqmred

properby of the said Hansraj Karamsi; (9) whether the plamtlff is entxhl-

ed to any and what relief as claimed in the plaint. ,

- The prineipal witness on behalf of the plaintitf wag  Damji Chagpur,
a.nd it is obvious that any evidence of his, on what hag been the main
guestion in this suit, is open t6. the observation that it is strongly for his
interest (pa.rtlcula,rly in the events which have happened, viz. :—the
disputes with Jumnabai, the alleged possession by her of propsrby of

- Hangraj Karamsi, and his {(Damji’s) own retirement from the office of

executor) to-escape any. personal liability in respect of the estate which
he has repregented. ' Beyond, however, any argument .founded: on what
-appears on the face of the documentary evidénce, and the fact that, may
be congidered to be established, that Damiji was unwilling .to sign the -
bond -of the 5th March 1873, except as - execntor, - the . case of the
plaintiff really depends on this ev1dence -As to 'what -was ‘agreed . subse-
quently to the'5th “March 1873, -and in .pursuance of whlch alleged
a.gteement BExs, D and G were executed, the evidencoe of - Da,mn, that
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such latber agreement was one for throwing. the balance -of - the debt on
the estate of Hansraj Ka.ra.mm, is mot at all supported by Narsidas, who,
as Mankuvarbai’s- mumm, took: part in that alleged subsequent arrange-

ment. - Narsidag says: * Damiji.Chagpur on his part agreed ‘to pay.

Rs. 23, 000 by annual instalments of Rs. 3,000 each Damji did not -
pay that it was to ba paid out  of the estate; in. fact, thabt matter
was not discussed.” - Then, too, however,. Damji may have thought. he
was protecting himself against personal liability by signing the bond as
executor. I cannot understand how the present plaintiff, claiming as
gshe does through Mankuvarbai, can ‘donfend that he did so having
[14] regard to the express recital in the agsignment and release (prepared
as it was by Mankyvarbai a.nd others, and executed by her) that the bond
by Damiji was to be given ‘“‘in hisg persona,l capacity.” . The whole scope
of the arrangement, as disclosed by the,three documente of the Hth March
1873, seems tome to show that what Mankuvarbai wanted, and was
gupposed to get -as a consideration for the release of the mortgage debt
(then amounting to Rs.1,33,631) over and above the assignment of the
equity of redemption (the valune of the property being roughly estimated
ab Rs. 1-lakh), was to have the personal liability of Damii for the balance

1879
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due made payable at a definite time 20 as to be independent of the ques-

tion of the condition for the time ‘being, of the estate of Ha.nsraa Karamsi,
leaving him (Damji) to take his own steps to provide for the satisfac-
tion of the lla,bhby so undsrtaken by -him, -either out of the estate of
his testator in his hands or otherwise. Nor is there anything in the
agresmont alleged to have been come to in March 1873, but subsequently
to the 5th, that could, whatever Damji may have supposed, in law
operate to throw the personal liability of Damji under hig bond of the 5th

upon the estate of Hanera]. ab leagt directly. On the authorities referred to, .

and having regard in particular to Childs v. Monins (1), Rosev. Bowler (2),
and Powell v. Graham (3), I am of opinion thatit was oub of the power

of Damji Chagpur as executor by any new contract to charge the-estate of

Hanera] Karamsi; and I consider that this principle is parsicunlarly appli-
cable in the present case, where the agsets . sought to be charged ars (ab
least 80 we must for the present purpose assume) assets. vestedin the

defendant as heir, which never vested in Damiji as execubor, aud over which .

he had, as execubor. no control. Asto any liability of tha defendant or the

estate vestad in him as heir, in respect of any. principal or interest of the -
original mortgage debt, that, of courss, was released by Ma.nkuva.rbm by

the assignment and release of the 5th March 1873 (Hz. A). As to
the payment, by Jumnabai; of Rs. 8,000 on the - 9th September 1875

(the moneys for which she seems - to have obtained -cut of the estate -

of Hansraj) and thé acceptance, by her, of a receipt from the present

laintiff - ‘for such sum in the form *gecond instaiment due on the
EIS] sum of Rs. 23,000 agreed to be paid by the estate of Hansraj
‘Karamsi to Mankuvarbai, &e., ”” I do not consider it -affects the quesmon

That Jumnabai chose to ma.ke such payment and accept a- -receipt in thab

form, eannot operate, it is evident, to charge any estate of the defenda.nt

Jumnabai. did . no . renressnb in. any way the- eata.te of her: deceased
husband, ~ ° L .

The issues will be found a8 follows .
On the first.and second in a,fﬁrma.tlve and for the defenda.nt on the

third in the negatwe, and for the ‘defendant. On the fourtsh in the

(1) 9Brod. & Bi6l, - - (2 1ELBL109. - .- (3) 7 Taunt, s,
519 o



1879‘3
JULY 4,

ORIGINAL®
Orvin,
iB. 8.

% Bom: 16 ' mmm DEGISIONS, NEW SERIES © . [Yol,:

aﬂirmabwe. and for the aefendant so far'ag any claim of the plaintiff upon.

the present defendant is concerned. : The bond, of course, may have been

“kept alive, for all the Court'in this case knows, as against. Damji Chagpur, -

On the fifth and ninth in the uegatwe, and for bhe defendant. No finding:
on 1ssues 6,7and8. .
 The suit must be. dlsmlssed and w1th costs
* Attorneys for the plaintiff..—Messrs. Hears, Oleveland and thtle
‘Attorneys for the defendant.—Messrs. Tyabj: and Sayani,

i B. 15= % Ind. Jur, '41"" -
» APPELLATE CRIMINAL.
- Before Szr Mwhael Roberts Westropp. K., Chzef Justwe.

' IMPERATRIX v. SIRSAPA.* [5th’ August, 1879.] .

. S}tatement be/ore a Magzstrate—Confesswns—Refusal to sign—The Indian Penal Code

s, 180-—The ‘Code of Criminal Procedure (X of 1872), ss, 122 and 346.

An acoused person who refuses to gign a: statement made at bis tnal in answer
1o questions put by.the Court, cemmlts no oﬁence pumsha.ble under s, 180 of the
Indlau Penal Code. .

[F., 2 Cr.LJ. 205=8 L B.R. 199; R., 16 Ind. Ca.s 521=8 P.R. 1912 (Cr)=245
. B.LR. 1912=37 P.W.E. ‘1912 (Cr.)=18Cr:L.J. 718 -

“Pris was 8 tefetence ‘under s. 296 of the Code of Grlmmal Procedure
by J. “Elphinstone, Magistrate of the District of Dharwar. '

./The Becond Olass Subordinate Magistrate of Hubli fined the accused -
Rs.-200 for refusing %o sign his statement made in answer to the Magls-
trate while the accused was being tried by him for an offence. Though it
is optional with ‘an accused person, under s. 343 of the Code of Criminal’
Procedure, to [16] answer or refuse to answer any questions put to him,’
the District Magistrate felt a doubt as to whether, ‘when the accused did:
actually make a statement, it was obligatory on him to sign it. He a.ccord-
ingly referred the case for the orders of the High Court. :

There was no a,ppea.ra.nce either on behalf of bbe a.ccused person or the
Crown in the High Court.

‘The case .was, considered by Mr Justice Kemball and Mr. Justlce
T, D. Melvill, who having differed in opinion, it was referred to the Honour-'
able the Chlef J ustlce, Thelr Lordshlps dehvered ]udgments as fol-
Iows —

SRD. ’V[ELVILL J +—The quesbwn hete is, whether a prisoner, wben
being examined by a Court, can by refusmg to sign his statement be. con-’
gidered as ' bhaving commxtted an oﬁfenee punxshable under 8. ‘180 .of bhe
Indza.n Pénal Codd.’ A

Sectlon 346 ‘of the Criminal - Procedura Code. Iays down ‘that - the

' a.ceused person shall (after the statement has been read : over to him;

and ‘made conformable to what he declares to be the truth) sign such-
statendent. - ‘Now, ib may be that this is. equivalent to a mere direction:
that the Maglsﬁra.te ‘or Court shall take his signature to it. But, even’
taking this view of it, it seems to me that 8. 180 of the Indian Penal Code’
still applies in the cage of a refusal ‘on the part of the' accused to sign
When ea.lled upon The sectlon ig.* whoever refuses to s1gn any sﬁa.temenf-

,.'.; p “ . HAN 3

* Reference No. .98 of; 1_879.‘ .
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