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1879 mentioned in the latter part of Schedule A aforesaid, and for Rs.,
In»r . . . . .
New ;?;.;ing 24 notarial charges in respect of such bills, is disallowed. Each

SP&{.‘;Q&%};“ party to bear their own costs.

Company Order acco}'dinol y.
(Limited).  Arorneys for the Of’ﬁcml Liquidators.—Messrs. Ardesir and

- Hormasyi.
Atutorneys for the Bank of Bombay. — Messrs. Rimington, Hore,

and Conroy.
NOTE~—An appeal has been filed in this case. The above report was prepared
before the appeal was filed,
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APPELLATE CIViL.

Before Mr. Justice Green and Mr. Justice West.

January Llst . A
to BHASKARAPPA, SoN OF MARTOBARAO, BY HIS BROTHER AND HLIR SHRI-

_April 26th. 'R1vasRAO (ORIGINAL PLAINTIFF), APPRLLANY, ¢, THE COLLECTOR OF
NORTH K DIAIM (ORIGINAL DEFE NDANT). RESPONDENT.*

Lami terure in Jmnma—-—Land revenue— Kumri cultwatwn——]xmm i assessments—
Ilrgkts of rvargdars—Korlaya. '

The plaintiff sued to recover possession of four specified tracts of
forest land “situated in the district of North Kanara from which.
he alleged be had been wrongfully ejected under an order made by
the coliecior in 1861, and to recover certain sums of money exacted
from him between 1849 and 1861 by the revenue authorities as a
taX or rent for the exercise, by him, of his provietary rights by
wuy of Aumart cultivation.

As to three of the tracts of the land in question the plaintiff

based his claim on certain sanads alleged to bave been granted by
the officers of Tippu Sultan to his ancestors ; ; and as to the fourth,
he claimed 4 title by prescrivuion, alleging that the land had been
in the possession of his family for forty years prior to 1870, the date
‘of the institution of the suit. The plaint contained no indication
of a claim which was put forward during the argument of the
appeal, that the payment, to the Government, of assess-
ment in respect of kwmri, pepper and fn'mawh or in particalar of
kumri assessment, and . the entry of such charge in the chitta of a

vargdar muli or geni gives to such vargdar, or at least is a recogni-
tion by Government that such vargdar has a right of ownership
in the forests in respect; of which it was contended such assessment
was imposed. The plaintiff adnisted a right on the part of
Government to take . certain kinds of timber from the forests ;
but subject to this he contended that the timber, as the soil

* Regular Appeal, No, 49 of 18732, See Erinted ludgments for 1879, p 37,
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and produce of the forests gencrally, belonged to him, subject also to the right _
of Government to levy an increased assessment thereon. Subject to these rights
on the part of Gevernment the plaintiff claimed an absolute right to have humri
cultivation carried on within the limits speciﬁcd; that he and no other had a
"rirrht to cultivate and give in cultivation as rice land jungle land within these

limits ; and an exclusum right to cut -down and "dispose of timber. within those’

limits. . ,

Jlindu by GREEN, J., on the évidence that the .mna(ls put forward were not
proved to be have been, in fact, executed by any person having authority “to ex-
ecute such documents, and thit ¢ven if genuine they had never been recognized by
the British Government as valid and binding or been made the fonndation of -the
revenue relations between the British Gover nment and the plamtlﬁ’ family or
those under whom they claimed,

i The fact, however, that the plainliff put forward those sasiads as the*root
of his title, so far at least as concerned the greater portion of the- property clain:-
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ed, was an admission that at the date of those sanads the then Goverument lrad-

- the power to make thé grants they purported to evidence ; and, the surads being:

out of theway, the pl.unm‘f had to establish that he had at’ the institution of
the suit succcdc(l to rights of pwpcrtv which by his own casg, at the dates respec-
tively of the sanads, helonged to the then Government, and would, in the abscnee

of any private right $hown then to exist therein, have vested in the . East India

Company after the taking of Seringapatam in May~ 1799, aud the subjugation of
the country under the rute of Tippu Sultan. : .

) . The primary meaning of the world varg was “account”, aud it was only by
an extension of the original meaning that it came to he used as indicating the
ﬁropcrty, to the assessment on which such account relates,

Kumri assessment was in its ovigin an asséssment upon or having reference
“$0 the actual number of labouvrers cmploved onttmcvdow.z forest, and not with re-
forenco to any pamcul(w po1’mon or quantity of la.nd or its produco -

. Originally, Tumri asscssment was inserted in vargs only as incidental to
xive or garden cultivation, and. the cutry of such assessment in the plaintiff s
zorys and its paymeont for a long series of years did not show or manifest any

_rAthte permanent right a all in the forests, as such, as being -vested in the plain-
1y, even as to such ground as he might have becn able to show had' been at for-
mer time Zwmried by his labourers; and- whether or not the Government may
Liave had, or, having had, may had ceased to have, any right to collect korlaya (tax
onbilhooks ) direct from the cutters so-long as kumri cultivation at all is or was car-
riel on, yet it haspa vight to stop the cultivation altogether (remitting tle Zwmri
assessment ijtcl"c;[ in the L:args in all the forests of North Kanara including those
in question in the present case, not shown to be private property on-some other
ground than the mere entry of kumri assessment in a particular vary -or number
of varge, :

The pl'untlff s suit, thexcfoxe which was to recover possession of particular
tracts of forésts on the ground of ownership, shown.or ¢videnced only (apart
from the question of the sanads) by such entry in his vargs of lwmri assessment,
,w;mé rightly dismissed. - But, even asstming that the plaintiff had cstablished a

B.
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right, exclusive of others and permanent as against the Government, to have

Jumri eultivation carried onin such places as he could show had theretofore heen
Lumpried by him or by his permission, or even throughout the limits claimed in the.
plaints ; such a right, having regard to the incidents of the cultivation, itself did

not necessarily involve general ownership of the soil. Such general ownership, nct
being in the plaintiff, was with the Government ; and the plaintiff, if his right, sup-

posing he had any, were disturbed, either by a stranger or by the Government,

ought to have asscrted it by a suit for the disturbance of a right = alieno solo, and
not by a suit to recover possession.

TEven had the plaintiff, therefore, established a permanent and exclusive,
right to carry on Zumri cultivation within the limits specified in his plaint, vet

" his suit, which was directed to recover possession on the ground of general

ownership, should have been dismissed. ' That was the case he put forward to the
last, and to which his evidence was directed, andit would be quite inadmissaib'e
for him to fall back on another case, which, if established, would have, asits
resulta relief wholly different to that which 'and which alone he had all aleng.

“asked, for.

ITeld, also, that the plaintiff's ‘claim was barred by limitation,

Per WEST, J.—Though the introduction of British did not extinguish pnvate
11crhts already fully acquired, the principle shart from is, that waste lands belong to
the State. The mere fact that a vm‘vdwr is charged in the village accounts with an
'\Eieﬂsment for l.umrc cannot of 1t<elf ma,ke him the ownerof all the fure%t% within
it boundauea:- -He could . not become the owner, in faet, without the

~ active or passive assent. of the Government passing its proprietary right tohim
* Such’ assant is not tobeinferre, as to an extensive tract of forest,” from the pay-

ment and receipts of some insignificant sum—e. g., a moiety of the rant realized on
asmall number of acres—which nay most naturaly be referred to rateablity, or
the mere particination by the State, .'zc-cordm'r to an immemorial rule, in all
profits arising fron} the land. = As there must be certainty in a grant as to the
area conferred, so there must be cortainty as to the area, or at least as to identity
of the object occupicd, if the occupation is to raise the presumption of a grant, or
of acquiescence in a definite occupation. 1t is not inconsistent with this princi-
ple, but rather as complemcntm'y to it, that the further rule is accepted, that the
possession and the ownership springing from possession of a farm or zarg as a
whole, and within the limits as to which certainty is attainable, are not prevented

_or chtrpyed by anundoubtel encroachment, or by.a want of certainty as to some

‘particular plot of ground or as to precise delimitation here or there of its prope

. boundary line..- A suit to ascertain boundaries docs not imply that cither of the

owners of contwuous estates has no proper ty at all ; and as there may be an
-efective gmnt of lands in poscession though occupied of wrong, so may distinct
acqmescencc give alike rwht in the like case ; but there can be no grant, no ch~
nieseence in n posscmou unless the essential clements of possession, a fixed,
definable,'and’ an cxclusive possession exists, and an exclusive pousesswn exmts,
and are pxecdnt to the perception of the parties. :

In the case of a pmn,tc owner cven the nllownncc of '\cte which do not
necessarily involve any denial of his ow nexshxp or agrant from him, do not suftice io
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create an ownership against him ; and the mere non-interference of the State. to 1879
which neglect is not to.be imputed, is not to be acceunted for, if it can otherwise -I.S—H—a;;;“
be-aceeunted for, en a presumption’ef a surrender of its ownership. Such a transac- APPA -
tion must be evidenced by an‘undisguised and effective appropriation assented to THE Cv OLLEC-
o1 submitted to by some. one having due authority, or else fortified by an equival- TOR OF
ent law of prescription. = Under these conditions a true ownership even of the NorrH

: . . KANARA,
forests might avise, but the mere payment of the Awmri asscssment would, not cre- .

ate it in the case of a vargdar. .

Tpon the evidence keld that the sanads were not proved, nor had the plaintift
established any exclusive possession of, or proprietary right in, any part of tle
forest claimed ; while the evidence showed a continued and consistent exercise,
on behalf of the Government, of its proprictary right over the timber and even the
firesvood in the forests in dispute from the time that the assertien of the wight
became a matter of appreciable consequence, and that the plaintiff's family knew
this, and submitted to it anl themselves applied repeatedly for timber to the
revenue officers. From the year 1842 downwards there was no instance which
‘effectively disproved the acquiescence of the plaintiff’s family in the ‘ownership
of Government. That ownership had not been parted with at all in the opinion
of the parﬁcs most interested,  If it had been parted with and become vegted
in the plaintiff's ancestors as an integral portion of the estate in the land which
the plaintiff claimed was theirs, then the assumptien and the exercise of ‘owner~
ship by the Government over the trees from 1841 down te the filing of the suit,
was itself a perpeptual ouster of the family from a portlon of thelr estate, and.
would constitute a complete eviction of the ow ner as such. If there was such an
ouster proved as to the whole by a multiplicity of acts bearing an the seveml
parts of the estate, but all referrible to the same principle or purpose, then the
plaintiff had a causc of action in the nature of ejectment so soon as he was
disturbed in his possession by any of these acts, "in théir legal nature such as fto
contradict and annihilate his right throughout the estate, even though their
immediate physical incidence was on but particular parts of it,—a cause of action
extending, as to its physical object, to the wholz property, because his power
over the whole was invaded and overthrown, ' Regarding the plaintiff's right,
therefore, to land, to timber, to Lumri cultivation, and to reclamation and dis-
posal at his own mere will, parts, so far as the right was concerned, of a single
iegal unit, the cause of action had arisen more than twelve ycars “before the
institution of the suit. The plaintiff’s right, so far as it rested on 'the sanads,
was not supported but contradicted by the ‘active enjoyment assumed on behalf
of the Government thirty years almost before the institution of the suit, of an
important part of thea dvantages conferred by the grants were to bé construed
as the plaintiff desired, called for immediate action in the Court on hi§ part
The claim was also contradicted by a serics of transactions in whicli the- Govern-
ment officers disposed, from time to time, of portions of land included within the
confines of the state of which the plaintiff claimed. His clalm, thorefore, on the
sarads was untenable. :

Setting aside the sanads then. the mere imyment of kumri tax, howeverit may
haveindicated that some land was beneficially occupied by the vargdar,  afforded



456 THE INDIAN .LAW REPORTS. [VOL. 11T

.

1878 .* Dbyitsclino certain e.1dence cither of the place of- that occumtmn or of its nature
—’];;1 %K;R___ as temporary or pemlanent, as held on proprietary right, or as merely easualand
APPA precarious. It is the possibility of referring’ the exaction levied to some parti-
THE CVO.LLEC cular ares, shown to. have been. actually and exclusvely held by the taxpayer,
TOR OF cither. by extrinsic evidenceor by that of Government the accounts themselves,
K:\IORTH that makes the pay ment and recexpt of a tax a practical assertion.and adpds-
ANARA,

sion of private o“ne-mhlp of the spaec thus rendered distinguishable.

But pnvate ow nmshxp bcmg eshbhshed 1t still remains true that a pro.
péxtv in the seil mmt ot “be undeistood to convey the same lltrhts in Tndia
as in ¥ngland. It may be sub]ect to, restrictions and qualifications, varying

~according to the peculiar. laws of eich country ; and those acts which under

“‘one system would be necesswrlly regarded as contradictions’ of any ow neship
“over the object on' which they were exercised ex¢ept that from which they
:-pxmc, may, under anothcr system, “be. qum compatible with aun ownership
subsisting ummpaled side by side with the limited right to ‘which they would
be-attributed.  The resexve of timber generally, as of particular l\.md~ of timber,
may be utcued to as an in stance ot this divided dummxou.

, What the Governmentinfcnded, :md'practically intimated through its offi-
eers, constituted the bounds which it set to the pliintift’s acquisition through
4t acquiescence, both as the extent of the rights fo be exercised and the local
limits within which they were to be exercised. As” to the, former point, w Tre-
ther the pla\tlﬁs predecessors a gencral ownership of the soil or not, they cithet
“did not gam anownership of the gaiued timber, or were wholly oused from the
‘exercise of that ownership from 1842 downwards, :

“As to the latter plaint, thc evideuce showed that the plaiﬂtiﬂf's {amily at
vargdars exercised over forest tracts in all the estates to which the present
claims extended, though as to some of these tracts these rights could not be
referred to any particular space. But, even though there had been no inter-
fgrcuce on the part of the revenue officers with the plaintiff's frec wse of the
le'cst, that free use without an exclusive appropriation- would not in itself con-
stitute an exclusive right against the State, The right from the State’s eminent
domam is not e\tmvulshcd hy its mele non-exercise, and its u{uu&\ was uot
Qallcl for nutil some public i injarry or inconvenicnce arose,

“The exercisc of the plaintiff's dominion hid been plcvented except \\1th1n
buch lnmts as the exceutive officers pusuubcl .at any rate from 1842; while
thie’ owucnhlp of the Government over the forest trees and its proprietary right in
the soil had been during the same time at last uniformly asserted, aud the plain-
tff's suit was, the] efore, b’mul by limitation,

The plaintiff in thls case sucd  to. recover possession of fonr specmcl
_tracts of forest land situated in the districts of North Kanara from which, a3
‘e alleged, he had been wrongfully ~ ¢jected under an  order. made by the
Celleetor in  the' month of March' 1861, He also. sought to. recover i
1hixsuit certain KU of momney ex.:xct}."_l_ from him by the revcnucckauthoritius, between
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the vears 1849 and 1861, as a tax or rent for the exercise by him.

during that period of his proprietary rights by way of kumri
cultivation. ' =

As to three of the tracts ofland in question the plaintiff based

his claim upon certain sanads alleged 10 have been granted to his
predecessors by the officers of Tippu Sultan ; and as to the fourth
he claimed a title by prescription, alleging that' the land had
been in possession of his famil_\? for forty years.

'

_'_l“hé defendant denied the géﬁuineness of the alleged sanads

and the authority of the aileged grantors to make grants. He:

also alleged that the vossession and use of the lands had always
remained with the Government, which—except so far as the
right to fees for Aumsi cultivation had been farmed to the plain_
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tiff’s predecessors—had exercised all the rights of proprietorship -

by means of the revenue officers of the district. He further
contended that the plaintiff’s claim was barred by limiration.

The Di‘st,ri‘c't",‘Jlidge rejected the claim of the piaintff, who
thereupon appealed.

' The appeal came on for hearing- on 21st January 1878, and
- extended over sixty-two days, It was concluded on the 26th
April.

Shantaram Narayan and Shamrao Vithal for the appellant.

Latham, Leith, Jardine and Nanabhar Haridas, Govemment‘

Pleader, for the respondent.

27th January 1879. GREEN, J—Having had the opportunity
and advantage, during the last October vacation, of making mysell
acquainted in detail with the views of my learned colleague on
the different branches of the combvlicated case, and having regard
to the circumstance that on two at least important questions {one
.of which disposes of the case so far as our decree is concerned) T
have arriveci at the same conclusion as he has, I feel it would be
a waste of time to discuss in detail, (though I had arranged the
materials for so doing) the large mass of documents in evidence
in the case, and’ I shall restrict myself to stating my opinion on
#uch branches of case as it appears necessary to me to do.
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The suit is mainly for the object of recovering possession of
four specified jungle tracts, i. e., as I understand, so much as is
jungle or forest within certain svecified bounds: one in the viliage
of Goer, in the village of Kaignad, and two in the village of
Buaire, all in the magni (or snb-districr) of Kadra, in the taluka
of Karwar (the taluka in each Kadra is in the documents general-
ly called Ankola) and in the Collectorate of North Kanara. The
plaintiff alleges that he (or rather his fanily) was disturbed in
the enjovment of this property by the officers of the Collector of
North Kanaraacting under a certain order, dated the 20th March
1861 (exbibic 22).

The forest tracts claimed are specified in the vlaint by boun-

- daries there mentioned. Some of such boundaries being men

tioued us boundary marks “lately fixed by the surveyors”,

As to the forest claimed in Goer, the estate or interest claimed
by the piainsiff is described as “the jungle proverty of kumat, &Vc,,
assessed at Rs, 118-8-0 in the (wvurg) muli No. 1 in the village
of Goer, in the magni of Kadra, in the taluka of Karwar, standingl

" in the name of my grandfather Sadashivrao, which, aceording to

the patte granted in the name of Ganot Desai by Asdoolai al_
Shekh Budur Amil under orders from the hnzur in the Maho.
medan year 1226, corresvonding with the 12th Chaitr Vadva in
the cyclical vear called Kalyuktakshi, was enjoyed by him and
subsequently by my grandfather Sadashivrao, to whom the same
w3 made over’ (or, as it appears, the vernacular piaint may be
more correctly rendered “became transferred” or “ was made to
pass”), “and -after him by my father, and after my father my-
self, thus our enjoyment having continued for sixty years.”

As to the interest claimed in the forest of Kaignad, itis
thus stated in the pluinn as correctly translated; “Out of 17 .
(the figure 19 being a mistake in ghe plaint for 17) “vargs in
the village of Kaignad, in the magni of Kadra, property subjec,
ted to jungle assessment on account of Aumri, pepper gardensb
and farmaish, amounting to Rs. 122-7-0, which Lil Shakh Mah_
doom 2nd Majidabad Asaf granted to my grandfather Sadashiv-
rao, and grunted a patia under date the 13th Rabani in the
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Mahomedan year 1226, corresponding with the eyclical year _
called Kalyuktakshi, for Rahati Hons 155-4-10, or Rs. 478-10-6,

reeeived by him, and which has since been in the enjoyment of
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a period of sixty-three years on payment of assessmens fixed -

thereon.”

As 1o one of the tracts of forests in the yilluge of Bhaire the
interest claimed ix thus stated:

“Mir Ahmad Saheb. of the taluka of Sadashivgad, on the
22nd of the month of Dini in the Mahomedan vear 1217, cor-
resvonding  with the 7th of Kartik Bahool in the eyclical
year called Saumya, granted a sanad to my grandfather Sada-
shivrao, conveying to him the vroperty consisting of Fuanri
and vepuer junglein the varg, muli No. = 10, called Bulkrishna
Shenvi, situate in the village of Bhuire, in the magni of Kadra,

{ this property was] enjoyed by my grandfuther, after him by

my father, and then by myself for a veriod of seventy-one vearson
payment of tne assessmens of Rs 50-4-0, including the farmaisk,
shaishaptti, &c., of which Rs. 3-7-7 -are remitted as being the
ELum»i portion, and the remaining amounnr is collected.”  This
forest hus for couvenience been referred to at this bearing us
the “Bali forest”—Bali being a village “or hamlet subox'dillate‘
to and included in the villnge of Bhaire.

As to the other forest in the village of Bhaire, the interest
claimed is thus stated : “Jungle property of geni No. 23” (the
figure 19 in the vlaint being a mistake for 23) “in the said
village of Bhaire, named Ganoji, now called the wvarg of Narayan
Appa, and assessed at Rs. 11-8-0.  we have had enjoyment of
the same for forty years”” This last-mentioned forest has been
referred to as “ the Bhaire forest” simply.

The forest iracts so claimed are in the plaint valued at
'Rs. 3,026-14-0, or ten Times the annual amount of the Govern-
ment assessment of Re. 302-11-0. The plaint claims also 10
recover the following sums, viz., Rs. 11, §27-14-5 described as
“ gmount held in doposit”; Rs. 695-8-8 being the balance of

Rs. 912-12-2 (described as “ amount realized on account of the .

Zumri assessment for the three Fasli years 1277, 1278 and 1279
subsequent to the date of dispossession”) after deducting

Kanara.
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Rs. 217-3-6 (described as the amount “remitted on account of the
Fumri’), und Rs 444-10-11 described as balunce “after having
deducted a portion which is remitted out of the amount realized
by the sule of firewood and timber cut in the said vargs and from
the honey farms and galinuts for the three Fasli years 1277,
1278 and 1279 The plaint also ciaims mesne profits from the
Fasli vear 1280 up to the date of possession, with interest from
this date.

Tune suit, therefore,is essentially a suit to recover possession
of certain specified tracts of forest land, from the possession and
enjoyment of which it is alleged the plaint ff’s family have been

‘excloded by the officers of Government, and is grounded on an

alleged right of ownership, in the plaintiff, of the forests in ques-
tion arising as to the three first-mentioned forests under sanads
granted to ancestors or predecessors in title of the plainuff by
the former Goverument, and dated, respectively, the 12th x’\priL
1798, the 18th March 1799, and the 9th November 1789 ; and as
to the forest alleged to belong to geni varg No. 23 in the village
of Bhlre on “enjoyment for forty years” prior to 1870, the year
in which the suit was instituted.

The case, therefore, as put forward by the plaintiff when the
plaint was presented on the 21st July 1870, was one of a title by
sanad as to three forests, and of long-continued enjoyment giving
or showing right of ownership as to the fourth, and there is not any
indication, on the face of the plaint, of the ground of claim whieh
has formed before this Court the subject of so very large a por
tion of the argument, viz, that the payment to the Government
of assessment 1n respect of bumri, pepper and farmaish, or in
particular of Lumri assessment, and the entry of such charge in
the chitta of a vargdar smuli or gen;l gives to such vargdar, or,
at least, is a recognition by Government that such vargdar has, a
right of ownership in the forests in respect of which ic is contend-
ed such assessment is imposed.

The plaintiff does not complain of any disturbance in the
possession or enjoyment of any land in the villages in question
under regular culiivation, such as land under rice cultivation,
or gardens for cocoanuts, areca-nuts and ether fruit-bearing
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trees ; his claim is to recover possessiori of the forest tracts
" specified by the boundaries mentioned in the plaint, and this as
_ owner by grant or otherwise. . '

The plaintiff appears to admit a right on the part of Govern-
ment to take certain kinds of timber ( e. g., teak, blackwood, jack-
wood, poon and sandalwood) from the forests ; but, subject to this,
he contends that the timber, as the soil ana produce of the forests
geuerally, belongs to him. He does nos, for the purvoses of this
suit at least, dispute the right of (Fovernment to impose increased
assessment on the property. For instance, the plainiiff admirs
that, should he wish to devote any portion of what is now jungle
to rice cultivation or garden ground, the Government woald have
the right to impose on such land an assessment appropriate 1o
rice land or garden ground. | But, subject to the liability, under
the general revenue law, to pay assessment to Government and to
the right of Government to take certain specified kinds of timber,
the plaintiff claims full rights over the forests in-question; and he
claims in particular that, suuject as aforesaid to- the payment of
Government assessment, he and no other has the obsolute 1ight
to have kumri cultivation carried on within the limits specified;
that he and no other has a right to caltivate or give in cultivation
as rice land jungle land within the limits aforesaid ; and that he
and no other has a right to cut down and dispose ot timber within
the same limits, sabject, perhaps, to the right of Government to
take the more valuable trees as above mentioned. Atan earlystage
of the argument, indeed, the learned pleader of the plainsiff stated
(according to my note) thas he did not contend that an ordinary
vargdar, as such, would have a right to cut timber and export is
tor sale, and that the right*of the plaintiff to cut and carry away
thuber must rest on the sanads. With the development, how-
ever, of the necessities of the plaintiff’s position, brought out
during the next succeeding two months’ argument, the appel-
lant’s pleaders cunnot be taken as adliering to this admission.  The
proposition they have sought to maintain is that whether or not
the sanads be accepted as genuine or operative, vet that the
proprierary right of the plaintiff in the forests claimed is estab-
lished, and if not created vet is evidenced, at any rate, asi'against
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succession to whom he claims have from the commencement of
the British dominion been charged with and bave paid the
assessments culied Jumpi assessiment, pepper assessment and
Jarmais

As to the question whether the three sanads put in evidence
can have any effect allowed vo them by reason either of their
genuineness being doubtful, or that they have never been acted on
as hetween the plaintitf’s family and the Governmenr, the varions
points of consideration will be found to have been so fully und
suisfactorily dealt with by my learned coileague that Ido nuw
whink it mecessary to do more than state my concurrence in whag
I understand o be in substance his conclusion, that though e
sanad relating o Goer village has more to recommend it than the
other two, yet that in resvect of all three sanads i has not heen

established that they were, in tact, eXecuted by any person having

authority to execate documents of such a nuture; that there are

inevidence, parviculurly as to the sanads for Kaignad forest and
Bali hamlet, circutnstances in themselves strongly tending toshow
that chese documents were not in existence forty years ago, or, if in
eXistence, were suppressed by those under whom the plaintiff claims;
and that as to all three sanads, evenif genuine, they have never been
recognized by any snperior revenne officer of she English Goverh-.
ment as valid and binaing, or been made the foundation of the
revenue relutions between Governmentand the plaintiff's family or
thuse under whom they claim, but that. on the contrary, such revenue
relations, so far as the evidence shows them, have been regulated
as if the sanads did not exist. This being so, the resulsis thay this

cuse muss be Treatea as if tue sanads were out of it altogener.

Thers is, however, one observation which I wish to make with
reference 1o the sanads, thar, whether they be spurious documents
or not, the fact of the plainuff putting them forward as the roos
of his iitle, so farat least as coucerns far the greater portion of
the propervy claimed, is an admission that at the date of those
alleged sanads the then Government had the power to make the
grants in question, 4 e, thatin April 1798 it had power to grant
Uhe village of Goer, rice land, juungle and all ; in March 1799 1o
grant al the forests as distinet from cultivated ground of the
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village of Kaignad ; and in Novemhar 1789 to. grant tha rice
lands, juncle and all of the village or mazea of “Balikheda”. If,
theretore, the sanads are out of the way, the plaintiff has to estab-
lish thae he had at the institution of the suit succeeded to rights
of praperty which by his own case. at the times regpectively
before mentioned, belonged to. the then Government, and would
in the absence of anv privare rizht shown then to exist therein
have vested in the Fast Tndian Company after the taking of
Seringapatam in May 1799, and the subjugation of the country

previously under the rule of Tiopn Sultan.

On the other question to which I have referred, arising in the.

defence of limiwtion, and which, as 1 have said, disposes of the

st so far as the decree is coucerned, I shall hereafter have some-

observations to. mike.
The hranch of tha ease on which particalarly [ propose fo

eXpress my opinion is the general questions of the right which, as-

contended, is conferred or shown or recognized to exisiin the
pluintiff as one of the vargdars of North Kanara by the fact thag
assessment on fumri or pevmer or farmaish is found entered in.

the chiita of his vargs as a a payment to he made bx him.,

It mav be convenient here to. state in order the doewments.

which, in my opinion, are the more important ones for considera-

tion in respect to this general kumri question. Of course there-

are many others, and I cail them the more important chiefly that
thm are, or purport at least to. be, of dates prior-to the time when:
any COnTroversy or, o far as appears. dispute arose in regard to
these viliages in respect of the fumri question 25 such.. Though
other sources of information were referred: to in the argument of
this avveal, I purpose to confine my attention-to such documents,

as 1 find 'mtu'ulv in evidence in this particular case, with one or

§wo which were referred to by the Pistrict Judge..

The documents in the first instance to be mentioned are vrior
to the vear 1840, and are either official documents and accounts
or private accounts produced by the plaintiff.  [His Lordship.
here referred to the docwmentary evidence, and continued —]

Without desiring fo go over again any ground which mav be
found to hLave been fully occuvied by my learned colleague, L

»
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should wish to state in some detail my own observations and
inferences in respect of this class of documents; and the point of
view I wish to take up in reviewing them is to ascertain how, in
fact, kumri or korlaya appears to have been treated and deals
with. and how far it is possible ta apoly any general principle as
accounting for the different amounts from time to time entered
in the chittas in resvect of korlaya, and whether (if avall) such

amounts can be referred to any particular Jocalities.

The jamabandi chittas appear in themselves to me to support
the view that the primary meaning of the word vary is, (as Mr.
Blane contended) “account”, and that it was by an extension of
its original meaning that it came to be used asindicating the
property to the assessment on which such account relates. Tne
chittas are, in fact, themselves nothing but continuous accounts
berween the Government and the individual, whose name origi-
naily stood at the head of them, or has subsequently succeeded to
the place of such individual in the varg of the amounts chargeable

on various heads, and with increases or reductions from time to

vime and of the sums actually collected.

There are a certain number of instances to be found (though it
cannor be said that the phraseology is quite uniform) showing thas
the chittas themselves use the word. “warg” in the sense of
“account”. Land is mentioned as being taken into cultivation or
becoming or being waste or kulnashi, but what really goes into
the varg or out of the varg is a sum of money in respect of ir.
The documents do not purport to be an account relating to the
varg of so and so. The word varg itself nowhere occurs in the
title of the chittas, but the chittas themselves are an account, or at
least aisplay an account, and an account of sums of money, thongh
they also mention items of landed property in respect of which
sums are entered or taken out. When in such chittas assessment
is shown as having been charged or a deduetion made in respect
of rice land we have in some part of the chitta the fields specified
by name with estimated produce showing how the amount has
been arrived at which is entered in or taken out of the varg in
respect of rice cultivation. ’
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The words “vadi”, “ doongar ” (or hill) and “jangal” (forest or
waste ground) often occur in the papers in this case. It appears
from exhibit 77 and exhibit 98 (which purport to be statements
of Government jungles in the taluka of Ankola prepared res-
pecrively in Fasli 1282 and and 1238) that in the villages of
Goera, Kaignad and Buaire were jungle or foress tracts then known
by certain names. The names of forests, the witness I}e Cruz
states (speaking of the villages in auestion here), were taken from,
the smail hamlet (or vadi) near each forest. It is evident thaw
the vadis are something ditferens in themselves from the jungles
mentioned, though the jungles may have taken their names from
vadis near or within which they were. The vadis, it apnears
consisted of houses more or less in number, or even of a sirixgle
house, and where more than one, often seattered about in the
forest, but with some cultivated fields or garden near such houses
or house and with forest tracts identifiable in common understan-
ding or repate at least, though I apprehend not ordinarily, by any
actnally defined limits, and which forests generally took their
names from the vadis or hawlets. We find, too, instances of hum-
lets ceasing to exist as such, and the rice land or gardens connect-
ed with them becoming forest again.  The names of localivies
mentioned in the jamabandi chittn of Goer (exuibit 48) (and on
account of which “nanebab kumei korlaya” is entered in the chitt),
with one exception\vhere the word “wad:” dges not occur, purport
in themselves to be names of “vadis”, not “jungles”.  They are ten
in number, with some unnamed “porrion lying fallow”, Ramchand
ra and DeCruz in their evidence give the names of the vadis or
hamless of Goer as now existing. Ramchandra mentions twelve,
viz., Goera, Borse, Khote, Tole, Bijoli, Saneke, Kamarganm, Tir-
vaii, Lande, Vope, Awurge and Kanadgi. De Cruz mentions the
same names, except that he does not mention the last two. The
names of forests appearing in exhibit 77 as names of forests in
Goer, and reported in Fasli 1232 as being Government proverty,

LN 14

are four: “Tirvali Doongar”, “ Lado Doongar”, “Doratem Doongar™,
and “Borshelka”.  Their boundaries are stated in the same docu-
ment, and have been pointed out by four persons, among them
being Martobrao Nadkarni, son of Sudashivrao and father of the

plaintiff, The incidental appearance of- this name in the survey
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__};)_7”1{9' as of one who had-veinted out the limits of Government jungles
*haskers ) :
aupa

The ¢ ollec. 3tatements of the same verson before the reshkar of Sadashivgad
"”E:Z;:“‘ in A. . 1841 when he wished to ignore all value of this survey as
having been prevared by a shanbhog, Venkatra Manaya, who was
hostile to his family, and **withour getting any information trom
us” (i e., the family of Martoba). Two of these names of jungles
appear conmneeted with names of vadis as mentioned in the ehitta
exnibit 48), numely, “Tirvalt Doangar” and “Borshelka™; but as
to two, “Lade Doengar” and “Deratem Doongar”, I am unabie
to trace any¥ connection. Lado Doongar” is, however. very pro-
bubly connested with the hamlet of “Lande’™ mentioned by Ram-
chandra arnd De Cruz as one of the present hamlets of Goera. In
exhibit 88 three of these names of doongars. or forests mentioned

In exhibis 77, avvear, not the least one, viz., “Borshelka” which

in Goer at least is, 1 think, very noteworthy in eonnection with the

is vrobahiy the jungle named from the hamler “Borse” mentioned
by Ramchandra and De Cruz, and also appearing as Borsevadi’
in the chitta, exhibic 48.

As to the village of Kaignad, we find mentioned in exhibit 319
as names of “vadis”in resvect of which itis said plaintiff’s family
in the vears there mentioned received payments in money and
kind from third persons, the names to eighteen different nlaces :
n eXnibiv 338, the names of 19 differens places ; according to
exhibit 77, the names of 22 “jungles” are mentioned for Kaignad
viliage as being Governmens proverty. The names of 14 of these
jungles ar pear connected with names of vodis mentioned in exhibit
319,and 15 (7. ¢, the same 14 and one othear) appear-connected with
names of vadis mentioned in exhibit 338, while the names ot 6
jungles avvearing in exhibit 77 are not, at leass apparently, con-
nected with any wvadis mentioned either in exhibit 319 or 338~
As to vresent names of forests in Kaignad. the witness De Cruz:
gives us 10 names of forests on the north bank of the Kala Naddi
river and 20 on the south bank. Of these 30 jungles the names.
of 11 avveur connected with names of vadis mentioned both in
exhibits 319 and 338, but 12 names appearin neither exhibit 319
or 338, _

As to Bhaire and Bali, however, I can find only the name of
one vadi mentioned in exhibits 319 and 338, namely, “Godegaliﬁ’
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as a vadi in respect of, which plaintiff’s family claim to hava
received payvment in money or king. Accoriing to exhibit 77
the jungles of **Bhaire” returned as Government jungles, were
pamed as follows : The **Madkarnika and Antrey” jungles,
“ the jungles calied Jhambad in Bali”| the “ Bevalmukhi” jungel
and “Hadarge”in Goregali—Gotegali is here evidently used as
the name of a vadi, and as such it appeé.rs_ as [ have memirmﬂd’
in exhibit 816. The names of junglesin Bhaire village as stated
by De Cruz are us follows:—Bhaire, Madkarni, Barge. Hobknrnis
Buli, Gotevkalli, Iluwteh, Hudurgeh, Murrati Waada, Bargudde,
Kaini and Jhambad. )

Now in noune of the jamdbandt chittas, exXcept that for Goer
(exnibiv 48) and that for village tax No. 2 exhibit 237) and for
varg No. 36 in Kuignad, (exnibiv 231), have I been able to
find, exceot in regard to rice -lands aud in some cases to garden
land (wunether of pevper or coconnuts or areca=nut Ireex), any re-
ference whatever 1o uamesof localities either of forests or vads,
or, in fact, any reference to particular lands av all.  No dount, at
the head of a certnin number of chittas for vargs of Kaignad
there may, av firse sight, upp.eur some reference 1o locality, as for
nsTance—

Tivvu Gavda Virje (exhibit 221),
Patu Somagule (exhibit 233),
Govind Houi (exhibit 224),

Bira Varngule (exunibis 229), -
Kabbingule Anandrao (exhibit 232)—

Virje, Somacule, Hot, Varngule and Kabbingule being names'
of vadis in Kaiguad. In the greatet number of chitlas, however,

there is no reference 10 locality, even in the heading, eXceut as to

rice lands. And in these cases it is elear that the name of o vadi

is added 10 the versonal names Tippu Gavda, Patu, Govind, Bira

and and Anandrao only by way of description of those persons as of
the hamlets of Virje, Somagule, Hoti, Varngule and Kabbingule.

I have made these observarions with reference to the attempt
made to connect kuwmri and pepper assessment entered in particular
vargs of Kuignad with particalar localities in the same village,
From the correspondence of « certain number of the sums men-
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tioned in exhibits 319 an 338 as received from raivats, and de-
serived as “ain”, “sarkar”, “lorlaya”, with the sums mentioned for
the same years in the jamabandi chittas of paricular wv-gS as
charged to-the vargdar, and from the fact that iv avpears by the
same exhibits 319 and 838 that these sums were received in resvect
of varticular vadis, as, e. g., Varngule, Somagule, Konse and Hoti,
we are asked to infer that the swns so respectively charged in chittas
were imposed in respect of the jungle or forest land comprised in
such vadix. Bus it iz, 1 think, clear, from a comparizon of the names
of vadis aud forests avpearing in exhibvits 77 ana 98 us comupared
with exhibits 48, 319 and 338, that not only were forests as tracts
identifiuble by certain names 10t conterminous with vadis, but thag
tracts of forest appear with nam es not connected with any vadis, and
thas there are names of zadis at least in Kaignad from which
according to exhibits 819 and 838, payments for korlaya and,
pepver were received, which are notbroughtinto any connection

even in the wiy contended for with any varg as shown in a chitta.
"The argumens, however,as to Kaignad forests is as follows:—

Payment of kumri and pepver assessment shows ownerskip
in some forest atv least. The vlaintiff is owner of the only 17
vargs in which sueh assessment is charged outn of the 80 wargs

connected with she village of Kaignad; therefore he is entitled

to all waste ground and forest or jungle,~in fact, to all the land

not regularly cultivated as rice or garden by others within the -

limits of that village.

With respect to the portion of the village of Bhaire comprised
in the varg No. 10 of Balkrishnappa of Bali,the plaintiff claims
the forests, firsily, under the sanad; secondly, as being owner of
some, ut least, of the 22 sub-vargs constituted in respéct of the
varg; and, thirdly, on the ground thas one of such sub-vargs owned
by the plaintiff, viz., that in the namne of Tilu of Jhambad, is the
only one of the 22 in which Ewnri and peoper assessmeny is
charged, viz., 0-0-8 for pepper 0-5-0 for “kumri katti”.

Then. as to the forest of Bhaire not comvrised in the varg of
Balkrishnavpa of Bali, the plaintiff claims by reason of the sum of

H. H. 1-9-4 “ nanebad kunri korlaye” having been charged to
4 ,
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this varg as appearing by the chitta of Fasli 1228 (see exhibit 238,
p. 497), ‘

Except that # jhambad in Bali” appeared by exhibit 77 to have
been the name of a forest in Bhaire, and “Hardarge in Gotekalli”
of another, and that De Cruz mentions Bali Goteykalli and Jham-
bad as the present names of three forests in Bhaire, and that the
name “Godegadi” appears in exhibits 319 and 338 as the name
of a vadi in respect of which in the five years between 1833-1338
rayments of grain and money were received by plaintiff’s family,
there is nothing in evidence to connect the charges against the
sub-tary of “The Jhambad” or against the owner of geni varg
No. 23 in the village of Bhaire with any particular forest tracts
at all, -
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Woe find ent ered in these documents various sums generally

described as “shist on rice lands”, “bagayat shist” or shist on
gardens, and “miscellaneous items of cash” also reckoned as shist
as contra-distinguished from shamil—such miscellaneous items
being described as kumri, kumri lorlaya, korlaya, pepper, pepper
grove, pepper gardens and furmaish. '

When bagayat or “garden” simply is mehtione‘d, I understand

reference to be made to land used for planting cocoanuts, areca
palms (commounly, but improperly, called betel-nut trees,—you
might just as well talk of the “strawberry and cream” plant or a
pan-sopari tree) and other fruit-bearing trees, as, for instance, jack
trees and mangosteens. As to pepper 1 do not profess to know
anything of its cultivation in Kanara except what I gather from

th evidence in this case. Being a plant of the creeper class it.

needs support, and the pepper mentioned in the evidence and docu-
ments in this case apvears to be either a wild creeper growing up
upon trees in the jungle ora creeper growing up upon cocoanut
or arecanut palmsin enclosed or defined places, and probably
more carefully attended to than jungle creepers. Thus in the

zmaish chitta of Fasli 1232 of the sub-varg of Tilu Jhambad
in varg of Bali (exhibit 174) we have, under the head of “garden’
the produce mentioned as so many cocoanut trees bearing fruit, %o

- . bil . .
many “‘betelnut” trees, so many wild mangosteen trees, so many .

Jack trees, -and then H. H. 0-0-8, in respect of “black pepper
jd
)
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groves at present existing—not planted but self-grown—G0 trees '
with. cresvers. 1Seduct 55 unproducrive creepers, there remain
5 creepers producing 2} atwas of pepper uv } atwe per
creeper valued at 10 pice an the rate of 4 vice per atwa.” Though,
however, we find in the jamabandi chittas sums frequently eharged
in respect of pepper, pevper-creeper or pepper-groves or gardens,
the cultivation or gathering of pevper in the forests in question
here does not avpear to have been a matter of any momeut, 1n
recent times at least. The plainsiff Srinivasrav in his evidence on
the 17tn October 1871 says: “L have accounts in relation to vep-
per, and produce acsouns of Fasii 1225—1 produce it from my
records—it is in the handwriting of Mang Shenvi. He died about
forty years ago—I have no other a:0sunt as t pepoer—I have
no agreemnts about pepp-r.” Tais uccount is in relation to
Kuiignad, recorded exhiviz 317 (not translated. or referred 1o in
argument). “No pepper has grownin the forests, i ¢, 10 a very
small exzeus, within the tims of my wemory. Lois wila vever.
They are old creepers. No uew creepers have been planted—we
have collected what litde has grown in late years, some 5 or 10
kolgas’—whatever - moasuve or weighe that muy be.  From these
and other indications ir way, 1 think, be gathered shat when we
finl “guwdens” simply mentioned, tne refsrence is to pevper or
pepuper creepers, ouly, that is, wild pepper, or Pepbel NOT in en-
closed or defined places ; but “veppor gavdens” or “pepver groves”

mean vepper growing om €ocoa trees, areca trees or ovher fruit

. trees in gardens or in enclosed or defined places and on which

“bugayat shist” was imposed.

So far as vepper assessmens may have been imvosed ou pepwer
groves or gardens (i. e., enclosed or defined vlaces coutuining
pepoer creepers) it may well b contended tnat it is an assessment
on land, though the amount lsviable is estimated at somuch a
creeper, s it was in the case of gardens of cocoanut and betelnut
trees on so much a plant; but as to creepers growing in the jungle
it appears to ms, at first sighs at least, impossible to hoid that
_pepperl assessment implies any estate in the lund on the partof the
person paying assessment It involves at most, in my opinion, a
right to gather the produce of such creepers as there may be in
Some wote or less uudefined forest tract while they last, dud, as
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far as I have observed, the only reference to particular locality 1879
Bhaker-

where pepper assessment is mentioned, is where gardens or groves T,
A Y & 30
v

are spoken of. : ‘

: : The; tollec-
As to the word ¥ farmaish”; we have a definition or deseription torﬁ’;n‘:;’;m

of it in a very early document, viz., the “Yadast Rekah Zhadati” '

of Fasli 1215, exhibit 56, accompaniment 55. We read there

onposite the word in quesion : “Is was customary to-make presents

of vegetables, &z, (shak bhaji) to rajus during miner festivals.

Tais having been stooped the amount is credited.” It appears to

bave been a commutation in money for presents of vegetables- or

like things customarily made by owners of property, or, for all that

avpears, hy the inhubitants of a certain village to rajas, or, as else=

where appears, 1o Government officials. “What estate or interest

in land can an entry of ** farmaish ” in a varg involve ? And yet it

is entersd in all the chittas for Kaignad, where it does occur

(namely, in 5 of the 17 wvargs) as an element in the “kadim shist”

or “ancient standard assessment’, and, like korlaya and pepper

assessment, is, at rate so far as forlaye and pepper assess-

ment are, subjected to increase or diminution as forming an ele-

ment in the total beriz.

T have referred to pepver assessment and farmaish as in my
opinion showing this, that as the fact of finding entries in a varg
of pepper assessment and farmaish does not involve or correspond
to any estare of Interest in land,so from the mere fact of korlaya.
being entered in a vary and being dealt with as one of several
elements in the beriz and in fixing the jamabandi, we cannot con-
clude thas that entry must therefore correspond to-and be evidence:
of any such estate or interest. ‘

{t is further to be observed that some of these clittas, e.g., exhi-
bit 48 (as to Goera); exhibits 221,222, 295, 227, 228, 232, 233
and 236 (as to 8 of the 17 wargs in Kaignad); exhibit 376 (as-
to Bali) and exhibit 238 (as to Bhaire, gemt’ No. 23) contain en—

nt in respect of rice land as well as in respect of”

tries of assessme
ish, or some or

Fumri, kwmri kovlaya, korlaya, vepper and Jurma
one of them; whereas others of these chittas (viz., the chittas for
the other 9 of the 17 wvargs of Kaignad), contain, in the opening
part au least, no assessment in respect of mce land (though in some

years mentioned in the chittas there are traces of rice culdvati 3
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as being carried on and charged in the varg ) but have entries only
in respect of Fumri, kumri korlaya, korlaya, pepper ‘or farmaish,
or some or one of them. Of these 17 wargs of Kaignad there
are three in which pepper assessment alone is found in conjunction
with Tice, two in which ‘umr: alone 1is se found, two in which
kumri, vepper and furmaish are so found, and one in which pep-
per and farmaish are so found. Of those without rice assessment
at all two have kwmri in conjunction with pepper assessment and
farmaish, three have fumri in conjunction with pepper alone. and
four have kumri alone. Three vargs out of the 17—those, namely,
to which chitéas, exhibits 221, 228 and 236, relate—have no entry
on account of forlaya, at least in F asli 1228, the year in which
the chittas were opened, though relating also to earlier years.

Another general observation is that whenever assessment is
entered in or again taken out of the wvargs in respect of rice culti-
vation, the rice fields are entered by their proper names—(the
custom of particular fields baving proper names prevailing ap-
parently in Kanara as in parts of England)—with their respective
estimated produce in measures of grain, which in the form of &
money valuation is entered in the wvarg; whereas in reference to
kumri korlaya, pepper assessment and farmaish, the chittas do
not show, and, at any rate, do not always of generél]y show, any
ocalities in respect of which the amounts are entered. "This is
the case (with two or three apparent rather than real eXceptions)
always with fumri korlaya, always with farmaish, and generally
the case with pepper “assessment. - When there is a reference to
a locality 1t is to a grove or garden.

1 purpose to go through the aforesaid documents in order
to see how Zumri or korlaya in vparticular is dealt with, and

* whether the amount of Zum»i and korlaya entered and its increase

and decrease when specifically mentioned as distinet from the
entire beriz, isnot always, or alwyas for practical pﬁrpoées, to be
referred to a certain principle, namely, that the amount is made
up of so many sums of 2 falams 8§ tahas (or annas) or of one
falam 4 tahas. These are the rates which, as appear from the
chitta (exhibit 231) of the varg constituted in Fasli 1241 in tho
name of Martoba (the father of the plaintiff) out of waste Zulnasht
land in the village of Kaignad and from other sources, were\

‘
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assessed in respect of Zumui cutting per knife used; i e.,in
respect of a man and wife wielding a knife, 2 falams 8 tahas were
reckoned, and in respect of a single man, I falam 4 tahas. The
mode I have adopted in testing the amounts entered at various
places for korlaya is to turn them into annas and then dlvxde by
40, being the number of annas in 2 falam's 8 annas, or by 20
being the number of annas in 1 falam 4 annas; and if these num-
bers divide exactly, there is an indication that the amount only
represents so many knives wielded, as the case may be, by a
married pair or single man. The 0-2-8 ane 0-1-4 were, | unde:-
stand, inA Rahati currency; so the amounts to be taken from the
chitta, and divided, must be in like currency, viz., Rahati.

In the ehitta for the Goera (exhibit 48) we have a number of
rice fields mentioed by name, the estimated produce of which
forms the basis of the H. 27-1-4 “shist on rice land” Then we
find as follows. [His Lordship referred to the documents put in
evidence, and preeceeded :—]

The names here mentioned on account or in respect of which
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Jorlaya is entered, purport, except in one instance, viz, “Argali

Doongri” (or the hill of Argali}, to be names of wadis or hamlets,
mot of fields or forests as such. This chitta (exhibit 48) is one of
the instanees in which we find an entry in a chitta of kumri or
korlaya having reference, apparently at least, to a locality or
name of a locality. On the other hand, it is to be observed that,

dividing the several sums of forlaya entered in this chitta oppo-
site each vadi by the figures I bave mentioned, we find the
sums correspond to amounts which would have been charged
on 20 pairs of cutters for the first vadi, 8 pairs for the seeond,
6 pairs each for the third vadi and for “Argali Doongar”, and 4
pairs each for the 6 vadis ngxt mentioned. The H. 6--00 for the
wadis or forest “fallen out of hand” would represent 24 pairs of

cutters, so that the reference to locality does not involve more.

than this than that sueh and sueh sums were entered in the varg
In respect of so many knives to be used within particular vadis.

‘The basis of assessment is not the vadi as such or its estimated -

produce (as in the case of rice land), but so many knives or pairs
of knives to be used in such and such vadis respectively. The
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1879 reference to the number of knives, in my ovinion, neutralizes any
m;“;;:r' argument to be drawn from the mention of particular vadis or
The J’(;“ec_ doongar, as showing that over sueh and such places the vargdar
tok:i;::rth here wus treated as having a general righ* of ownershin, The
" entry does not involve more than this, that the vargdar was to
have a certain right within such vadis undefined and general so
far as no other limits than those of the vadi are mentioned, but

limited by the number of knives, 4. e, labourers, '

~ The only instance in this chitta, except the foregoing, in which
I find any. mention of korlaya or-tumai produce as such, is in
Fasii 1233 (and so subsequently to 1228), where we find added to
the amount of collection for the previous year H. 2-5-0 “on
account of increase in the produce of kumri, &e., for this year”
The chitta does nousay how the increass was estimated ; bus the
sum of H. 2-5-0 would represent, at 2% falams a pair, the knives
of 10 pairs of Lumri cutiers. But though in ounly one instance is
increase specifically mentioned as being “on account of increase
in produce of kumri, &c.” it is to be observed that the amounts of
jncrease to be found entered, though not specifically described
as in respect of kumri, do, as a mutter of fact, always, so far as
this varg is concerned, divide by 40 or 20 annas. Thus in Fasli
1231 we find entered H. 4-2-8 “on account of increased culiiva-
tion this vear,” i e, 17 pairs of cutters.” In Fasli 1233 we find
the amount 2-5-0, which had been charged in the first instances
and which is specifically described as *‘increase in produce of
Jumri, &, is remitted at the investigation by the huzuron
account of ‘less produce in the kar fusel (first crop. Then in
Fasli 1284 we find a reduction of 2-5-0 made on the amount col-
lected for 1233, the 2-5-0 representing 10 pairs of cutters. In
Fasli 1236 we find “reduction made by the huzur on account of
the produce being less H. 4-3-12.” " This 4-3-12 represents 35
single cutters, or 17 pairs and one single man. In 1238 we.

hive:—

“Camp Halgi, 20th September. 4-3-12 increase,” the jama-
landi of 27-5-0 including such increase being confirmed by the -
buzur on 81st October. Then occurs the entry relied on as
showing recoguition by the revenue authority of the Goers sanad-
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“Reduction as written in the huzur chitte as remesented at
Honore ou the 10tn Decemuer, Tue ancient mulpattu having
been produced, reduction is made at present as follows, 2-5-0.
This being deducted, the vajance is the amount of revenue
seviled, H, 25-0-0-" (1) '

If the ancient mulpatts here reforred to was, in  fact, the Goera
sanud, 1t seetns very odd that a document which fixed the entire
assessment on the villuge of Goera at Ruh. H. 80-0-0 (Haid.
23-0-12) should be made use of us a ground for reducing the
assessment from Rah. H. 27-5-0 to Rah. H. 25-0-0, er Rab. H. 5
less than the sum flixed vy the sunad. Ou the other hLand, the
reduction of 2-3-0 made at Houore on 10th December, Fasli 1238,
does or may in fact represent 10 pairs of Lumird cusiers.

In 1239 H. 5-0-0 ure remirted, representing 20 pairs of cutters.
In 1242 increase of 10-0-0, veduced however iu same year,is made
representing properly 4 cutiers, and in 1243 taluka inmcrease of
no less than H. 12-0-0 is wma.de, reduced, however, by the huzur on
invessigation by H. 5-0-0, icaving net iucrease of H. 6-0-0—all
these sums of 11-0-0, 5-0-0 aud 6-0-0 being, of cuurse, divisible by
40 annuas representing sv mavy pairs of cutters. As for the
chitta for Goera it inay be said that uot only the amounts entered
against the separate vadis at the head of the chitta, but slso all
subsequeut increases or reductions may, to say the least, be

accounted for on the principle that the ancient and accustomed

shist on so many cutters or palrs of cuatters of fumri was entered
lnto or again taken out of she wvurg having regard to the number
of custers from time to time actually plying their induscry.

In respect to the village of Kaigna:i we may eXawnine.as earliest
n date, exhibit 56, accomvanimant 55 for Fasii 1215 (1805-6)
stvled “Yudust Rekah Zoadat” for the village of Kaignad.
Wilson in his Glossary, p. 443, defiues “rekah  zhuduti” as
being a particular account prepared by order of Munro in Fasli
1210 relating to the whole of Kunara. Here, however, we have a
docnment bearing the same name for Fasli 1215 for the village of
Kaignad. the first observstion that arises on this document

(1), The word mulgar is added by the translator, and the phrase in original

injim personal, v
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is that the rice lands of Kaignad must have been considerabls
in extent, but. the pepper garden comparatively small. Woe find
the whole assessmens of Haid, H. 4234-3-4¢ particularized as H.
H. 886-4-14,dhanmadi shist {(shist on rice land) being the net
amount after certain deductions in respect of inams, allowances to
village officers, &ec.; then H. H. 12-8-6 for “bagayat shist”, or
slist on gardens (i. e., cocoanut gardens); and then a sum of
H. H 25-0-0 (=Rah. 82-5-1), described as “on account of
miscellaneeons (cesses] in cash.”

The sum under this head, viz, H. H. 25-0-0, is made up of
H. H. 10-2-9 (or Rah. 13-3-6) *“amount on account of planting

ragi,” &c., on cuttng kumri jungle.”

H. H. 12-6-7 (or Rah, 16-4-6) “amount on account of pepper
garden.”

H.H. 0-1-14 (or Rah, 0-2-8) ‘‘on account of hackal ter.”
(assessment on dry-crop land). '

H. H. 1-0-2 (or Rah. 2-4-13) is described thus; “ Farmaish. It
was customary to make presents of vegetables, &, (shak bhaji)
to rajas during minor festivals; this having been stopped, the
amount is eradited.” The amount in Rah. H. 32-5-1 entered in
this document on account of miscellaneous cash items or cesses-
does, after deducting Rah. H. 0-2-8 (on account of hackal ter),
correspond with the amount (also in Rahati) of 32-2-9 mentioned
asthe total assessment on the subject-matter expressed to be
granted by the Kaignad sanad. Though an absence of such cor
respondence would of itself have been fatal to the Kuignad sanad
its presence does not necessarily show more than this that, admitting
the supposition that that document was a fabrication, the fabri-
cator was aware of the exact aggregate amount in 1215 assessed
on Kaignad village in respect of kumri, pepper garden and
Jarmaish ; and having regard further to the fact that the plainiiff’s
case is that he and his family have been in enjoyment for some
forvy or fifty years past, whether under sanad or not, of all the
vargs in Kaignad paying those deseriptions of assessment, the cir-
cumstance of the correspondence does not appear to me of any
weight at all as telling in favour of the genuineness of the Kaig-
nad sanad. 1tis, however, the fact that the sums for ¢ dhane
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madi shist”, “bagayat shist”, and “ miscellaneous cash items,
if added rogether make up the amount H. H 424-3-4 ut the head
of the document described ason account of kadim shist rekah,
&e. It apvears, also, as it does in the chittas, that the dhanmadi
“shist and bagayat shist bad been arvived as on an estimate of
‘the producrive cavaciry in grain of particular lands assessed —the
different gualities of land in resvect to quantity of grain or the
number of cocoa trees vlanted being referred to, whereas in res-
pect to the “iscellaneous cash items” there is no reference ro
vrodnetive capaciry. It will have been observed that in one part
of the document we find this H. H. 1-9-2 furmaish formerly
entered as swmil bab now entered as shist. This examuvle of
“the arbitrary way in which the name “shist” was dealt with in
the accounts, would seem 1o eXchide any argumens from the fuct
ot Lwmri and pepuer assessinent being inciuded in that designa-
tion, at least as showing that they were necessarily a fixed stan-
diard item of assussiuent from anelens times.  So, ngain, the de-
scriprion of the irem H. H. 10-2-9 as “amount on accounr of
plancing ragi, &c., on cuwting gumri jungle” seems to me to poine
rather to an exercise of indusiry in respect of laud than to any
right in the lund itself.  The assessment on rice land and cocon-
uut gardens is on lawtor produce of land as suchy the sum of
H H 10-2-9 is “ou account of planting ragi, &:, on c\ur.cing
Fumri jungle”” In wmy  eXamination of she remaining jamaband;
chittas 1 shall mor, asin the case of thar for Goera, examine
every instance of imcrease or deduction in arriving at the jama=
bandi, bur consider only the inssances of entries  s<pecifically
mentioned in the chittas as being in respect of dorlaya _”T]“””"i-
{His Lordsnip referred winttely to the documentary evidence,

und continued:— |
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The result of this consideration of the official accounts men-

tioned in connecion with Gonra village, the 17 vargs of Kalgnad,
the varg of Baikrishna of Bali, and vhe village of Buaire, is that,
ontof the 74 times or tnersabonts in which an amount is entered
in the varg peeifically in resvecy of funed or Fumre Lorleya, 1n
about 66 instances i is divisibie by 40 ar 20 annas;in & instance?
. this is 1ot 10 be done on the face of the translated documents as

6
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1879 vrinted, and in the other 4 (in which the reduction cannot be made)
Bhaskep.
Appa

doubt is raised, by circumstances appearing on the faceof the
The tollec. dacuments, whether there is not soms error or confusion eivher in
tor of Nortn the original or the translation as printed. Further, that in the

Kanara. Goora chitta (which as baing only of rice and Fumri was a faic
specimen) all the increases or decreases were so divisible, though
not specifieally described as in respect of Zorlaya; that in the four
instances in Kalgnad, nov so divisible, the fact may be accounted
for by confnsion with vevper assessment; and, lastly that in al
the purely fumri vargs the principle was fond avplicable, It is
also to be observed that these increases and decreases occul
as well after Fasli 1228 as before, and cannot be explained
ou the principle that they are mentioned as being coliectiong
before Fash 1928, stated for the purnose of taking an average.
Tor this, reference may be made to the chiltus, exhibits 48
925, 228, 228, 224, 230, 235, 234, 237, 229, 231 and  238.

Then, aguin, in some cases we find korlaya entered in a parti-
«cular year, when it had not been in a previous year or years, or
at the beginning: in others, again, Zorlaya disappears in some

years, having been found in earlier years,

The forecoing survey of the chittas in evidence in this parti-
cular case goes, in my opinion, strongly fo support the statement
of Mr. Fisher in paragraph 63 of his letter of 30th August 1858
made generally in respect to forest tracts in Kanara. “This shist”
(i. e., kumri paid by vargdars), “moreover, was increased when a
new tenant or other individual took up Zumri cultivation under a
vargdar; but the sfhist on the regular estate” (by which he mwans
evidently, looking at the earlier part of the same para., the regular
cultivation of a vargdar as distinguished from kumri) ¢ was fixed.”

Another observation which™ arises on these accounts taken by
themselves is, that rice lands and gardens for fruit- bearing trees
whether combined with pepper creepers or not, were weated as
something having localivies known and specified by name or
sufficient reference—the subject of assessment being so much
cultivated land; whereas in the case of hwmri and pepper as
creeners no localities are referred to as the subject of assessment
This, again, supports another observation of Mr. Fisher’s in the
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paragraph of his letter just referred to, viz, “ihat with the ex-
ception of one taluka” (he refers evidently to Betkul) « Zumri
boldings are altogether undefined, though this is not the case
with the regular cultivated portions of estates,” meaning evident-
ly rice and garden ground. In the case of Lumri the subject of
assessment is not, so far as appears on the face of these accounts,
so mmuch Jand or the produce as such of land ; the assessment is
an amount fixed with reference to, and in that sense upon, such
and such a number of knives wielded by persons cutting down
forest for Jwmri cultivation,

The other class of documents of early date to which I shall now.

refer, are certain decuments alleged -to be accounts kept by or on-

‘behalf of Sadashivrao and Mastoba, and are exhibit 319 (an
“abstract of which is exhibit 5 in appeal), exhibiz 338 (ahstract
exhibit 8 in appeal), exhibits 850, 310, and exhibit 364 (an

abstract of which is exhibit 2 in appeal). None of them have

“been translated in full. The original documents, I understand,
consist of separate pieces of paper with accounts and memoranda

on them; and it has been observed, on the respondent’s behalf,.
that they appear to boe accounts in which entries relating to pri-
vate affairs of the family appear mixed up with entires relating

to. collections made in an official capacity. {His Lordship referred.

to the docwnents, and continued: :—]

I have taken the documents in evidence, bearing date hefore

A. D. 1840, as a class by themselves, as it was only aiter that time

that we find any opinion of revenue officers expressed with “regard

to the rights of vargdars paying Zumri assessment; and it is .

only after this time that we find the subject engaging their par-
ticalar attention, or as a marter of dispute.

There is, however, a group of docaments, dated chiefly in the-
vear A. D. 1841, to which considerable attention is:due, as thev are
comparatively early, and show, in my oplnion, that at that time
the revenne officers, at any rate, had nonotion that Martoba’s.
rights were as extensive as are now put forward on the plain-
titf’s behalf.  What may be ealled the general Zumri question, 4. e
the right of Governmens to regulate, restrict, and finaily abolish
Eumri caliivation, though carried on under persons holding
vargs containing assessment on account of Jumri Lorlaya, with

which a conpexion of a certain kind with jungles in a particular
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district might be shown, had nos yet arisen.  Tnat question oniy
arose at a lanter time; and in 1241 the question was of & much
more restricted characrer, as will ba seen.

Tne large number of documents n evidence of » date sithseqnent
to A. D. 1841 are not, it serems, for obvioas reasons, s material to
be considerd as those of orior date 4n reference to the veneral
question of kumri right, though many of such later documents
are,” of course, verv matarial to the guestion. How  far the
pluiutiff has been excluded from his righrs. snvposing such righrs
to have existed. and also so far as such of these doenments as tha
plaintifi’s family are connected with, show that thev have taken
ap or acquiesced in a position inconsistent with a thea existing
bona fide helief in the existenre, in faor, of the righte now cliimed,

Tne group of exhibits falling chiefly in the vear A. ». 1841, to
which T have referred. ape exhibit 56 (which is arepors of the.
15th November 1841 of the veshkar of Sadashivgad to Mr. Blair,
the Collector of Kanpara} and the very numerous accomnaniments
to that exhibit.  The question then dealt with, had immediats,
reference to increased Jumri cnltivation in “ Bali 7 ‘and ¢ Kaig-
nad ”, and peovosals of Naravan, the shanbhog of Kadra ((who-
had drawn up the memorandum already referred, accompainmens
15 to exhibit 56), that Government should collect Zumri assess.
ment directly from the persons eulrivating fumrd. A guestion
had also arisen regard 1o timber emting in the forest of

Kaignad, and to a cercatn amonns, H. 5-8-9, of kumi asseszment

)
which had been found to be kelnasht in respect of the village
of Kaignad. The immediate question. therefore, was, who was
euntitled 10 collect from the culvivators if fumri was culcivar.m";
not the more general one s 1qthe extent of the rights involvdd

i the fuct of lrumri korlaya being entered in a varg.

The circnmastances which led to this inquiry apvenar (7nter alia)
in exhibit 200 with its four accompaniments. Exhibit 200 is a
petition, by the tahsildar of Ankola to the collectar, of the 25:h
Avoril 1841, forwarding two reports of the shanbhog of Kudra to
the peshkar of Ankolu. and two lists (four dacuments in al ). The
shanbhog had reported (accompanimentl to exhibit 200 under
date 25th February 1841), that whereas in - Fasli 1242 an azmaish
ot the varg of Balkrishnappa (4. e, Bali) had been made, and 3
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falams entered in the sub-varg of Tilu Jnambad as the ‘vroduce

of two knives of his own [referring. no doubt, to exhivic 174]
~ 3

481,

187y
T Bnasker-
anpa

and thas the assessment on this sun-varg had, at the request off g S

Tiln, been settled with and colleered- from Martoba, buy that from tor of Novth,

Fasli 1248 1ill then, 7. e., 1250, Tila haa been custing Fumid with
hi- own six knives 3 that, besides rivis, several others,"who had eut
- Fumri from Fasli 1248, had been entered 1n the account of village
cesses.  As to this, that no jamdbandi had been fixed, a remark
having been written that an inguiry should he made, buv that
no final order had heen passed uvon inquiry as o whether the

produce of the Awmri by versons other than Tiin Jhambad

belongs to the Government or to the said varg, that the patel

‘bad aiso written that in the present year alo (4. e., Fa:li 12505 20
persons had cut Aumri. The shanbhog then asks for inquiry
and instructions.  He had wso reporced that, as to Kaigusa, two
versons had in luss year amd again in the then present vear cut
Jumed in Sulal Baleman in the Kaignad village, and that
Murtova claimed that jungle “as Inciuded in varg No. 387, Tue
shanbhog states, however, that “kop mazel” only apvears from
the accounts to be included in the warg. 1 have aiready discussed
this varg, viz., mult 36 of Martoba Nudkarni (chitte, exbriuvir
181, p. 45%) and the bearing of the fact of “/op mazal” being
mendoned in the ghitte. The shanbhoy reporied tfurther thas
20 versons had cut during the then vresent year in the junge
catled Nuvaleudde, bevond Sank.r_iri, in the =ame village of
Kaignad. He then writes : “ As to this Martoba siares that he
possesses in the same village a varg, called Ku’nhingule Anandrao_
and that as the inhabitants of Kavbingule™ (i. e., the wadiso

cailed ) “have cut kumsd, the produce thereof should be entered
in the said varg, calied Kabbingule Anandrao ; the shunbhog
states, however, out of the said 20 Zuls some live in Kabbingule,
same in Kowlal, and some in Kaiga” (evidentiy the hamiets of
these names). It does not appear to me that the said jungle is
jncluded in  the warg at. Kabbingule.” The shanbhog then
revorts, as to “cutting fumri by three persons on behalf of one
Budgowda of Singvadi on the borders of kasba Kadra, in the said
viliage, that in Fasli 1247, when Budgowda cut .wmri near the

same p'ace where the three persons have now cut ]cumm n

Kanara.
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Singvadi, a jamabandi of 1f. 4t. was fixeed and collected ; humri
hius been cut [with, three knives in the same jungle during the
présem year. Martoba now states that as an assessment of &
falams had been mensioned in the varg, called Bhikka Gowda
o Kadrn, ou sccount of pepper groves, there is no reason to fix
kanyi jumabandi.  Tree jungle, says the shanbhog, is more
than 2 kos Jong and wide” (or about 16 square miles); “there is
no fixed place in respect of which assessment is entered on
account of pepoer groves.” He then states his own opinion that
“this pretexcaffords no reason for saying thatthe place where
Eomri is cor is inciuded in the warg.” He rthenasks instruc-
tions as to fixed assessment on account of the Aumri cut by the
said three persons during the vresent year  He stutes fowards the
end of the document : “I have been making reports since Fasli
1245 in respect of ‘the determination [of the question] whas
jungles are Government property and what jungles are included
in vargs. Nofinal order has yet been received.” From thelists,
(accompaniments 3 and 4 to exhibis 220,) it appears that the
shanbbog reported 12 cutters (1 pair and 11 single men) as
havieg cut in Bali in Fasli 1248. and 9 (4. ¢, 2 pairs and 7 single
men) in Fusli 1249, and 20, or seven douhle knives, 13 single ones,
in 1250. As 10 Kaignad, that 2single men had cus in Sulall
Jungle in 1249 and in 1230, 2 in Sulali, and 20 in the Naval-
guude. ' '

Now, without atcributing any particular weight to the opinion.
of tnis shanbhog, we may at least give credit to what be states as
to fuvts. 1 do not find that in the subsequent inguiry Martoba
complains thut the shanbhog had mis-stated facts. what he
complalns of) is the course recommended py the shanbhog for
uadoprion. It is observable that the shanbhog reports as the
ground given by Martoba for contending  that the jungle, called
Navaigadde. was included in the warg Kabbingule Anandrao,
was that the kuimrd in that jungle had been cut by persons who
were inhablrants of Kabbingnle (i. ¢, the hamlet).  But it will

appear from Martoba’s own statements, and otherwise in the

inguiry, that this test of what Jungles are included in a varg
1s wholly uusacisfaciory and uncersain, and that the residents of
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other hamlets than those in which particnlar jungles were and
even entire strangers cut Ewmnri in those jungles, and that it was
in itself quite aceidental where a kumre cutter ina varvcnlar
jungle might, in fact, reside. The phrase used of a jnugle being
“included” ina varg, seemns to mean only this, that.in resveet
of kumri cut in such jungle, fumri assessment is entered in cor-
tain vargs. Martoba did not, to the shanbhog at leasr, contend
--that, in virtue of the fixed kumri assessment entered in the varg of
Kabbingule Anundrao, all the Navalgudde forest belonged to him
as owner; what he cotended was, that as the kunmvd in Navul-
gudde had been used to be cuu by inhabitants of Kibbingule,
the Fwmnri produce should be envered in the varg of Kubbingule
Anandrao: in other words, as I understand him, that wnereas he
ohjected to direct collection from the 20 entters referred to being
made by Covernment, he was asking to have Zorleya assessment
entered in réspct of them in this varg of Kabbingnle Anandruo.

The whole question to which this inquiry was directed was,
whether, in respect of certain jungles in which Zumri had been
car, the direct codection from the cutters was to be by Govern-
mensor by Martoba 3 Martoba, if directly collecting in his turn,
vayving according to the usual rate by entriesis his varg. No
doubt it may be contsnded thasadecision of this question in
Martobu’s favour would be a recognition of his rights to a certain
eXtent; but that sach recognition, a8 was given, does not involve
a right of ownership over any defined ascertainable area of foreses
or, in facr, any ownership of land in the vroper sense of the
term at all, I shall attempt hereafter to show,

In the course of the inquiry held, under direction of the collecior
by Parameshwaraya. neshkar of Sadashivgad, in consequence of
the aforesaid questions arising, it appears that Martoba did cluim
the whole jungles of Kxignad under a sanad, no doubt the sanud
now in evidence, and was willing ro pav the additional amouns of
kwmrt assessment, which was kulnasht, viz., 5-8-9, over and above
the amount 29-7-13, the aggregate of the amounts then entered
for Fumriin his different wvargs. This, I may mention, wasin mv
opinion, the fivst occasion on which any sanad was relied on by

the plaintiff’s family in respect of Kaignad, The accompaniments
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to exhibit 56 cousist, so far asit i3 necessary to memion them
and in ovder of dite, of No. 52, a letter of 25th March 1836 from

Naravuu, shanbhog of Kadra, to the peskar of Sadashivgad,

(_Hh Lotdship referred to the documents. |

Tha admissibilicy of certain of this gronp of exhibits was oba

jected to by respondent’s connsel when referred to on behalf of

avoeliant on the question of tne general tltle of viainciff to the
varg of Ball. Thne documents  varticalarly objectéd to were she
depositions or statements vefore the pesukar of Sadushivgad in
August aud Seprember 1841, of miras village officersand raiyats
(rweowmpaninenss Nos. 37, 383, 39, 40, 34, 10, 5, §, 9,35, and
6).  The other dotuments, viz., the Teuors exhibit 56 1wself, cer-
tin other official documents, and the peritions and examinations
of Marwbu (viz., accomvanimenss Nos. 3. 1, 2, 4, 25 29 and 24)
were referred to withons objéction, and, 1 believe, by both sides
Thouch, strictly as evidenee of all they contain, the statements of
the mirasi ana village otficers cannot be regarded, sowme reference
may, i think, be mude to them tosee what language these ver-
sous it general use In reference to the kwmri question; aud 16 13
observable thac one and all sveak of Mantoba’s counexion with
the forests of Bail awd Kuygnaa s veing one of aollvotzon from
cuiilvaors or Lumetb, suelt gumxv,wulb, nmreonver, some elues -
longing o eeriain vadis, wichin which a vartieuiar forest was
somesiines bolg Persons resoriiug to sucn forest from other vadis
and places. They profess to give the iimics of forests belonging
to cermin vadis or hamlers of Kaignad, as Hartoge, Koruwv: rd1,
Virje. Hebkuali. and Baise, Kuiga, Soigunji, and Nalwadi, and of
the forest of Bhaire village and of the hamtet of Bali: but they

spruk of Torests in couneXion witn “hamlets” or “wadis’ nov i

conn-xion wist “vurgs’.

Among the accompaniments 10 exhibit 56 we have docamants
wish which Martoua is directiy concerned. e ¢, {necompuninents No
3,) Marcoba’s pevirion sf 28rd April 1840 (which, however, is not
material to be mentioned), and his perition {nceompaniment No. 1)
of 3ed May 1841, Inthis he menvions thas he bad heard some
repore had been made by the shanshog about his (1 artobu) having

Instrneted or authorized one Suable Camuay of Goa o cut dowis a
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number of trees.  Ha revresents that there had been e‘nmi‘ty\bé—
“tween him and the shanbhog, and asks for full itjuiry. On this
perition, under date the 10th May 1841, the collector endorses an
order to the peshkar to take evidence and report as to any docu-
‘ments produced by Martoba.

Then we have Martoba's petition,tothe collector, of the 15th
June 1841 (exhivit 56, accompaniment 2.) He refers to:a pro-
posal of this shanbhog (in respect, as I understand, of Bali ham-

Iet) 1o colleer Jumri assessment direct from 12 persons who had
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cuvin Fasli 1248, from 11 who bad cut in Fasli 1240, and {rom -

46 who had cut in Fusli 1250. His objection to this seems to be
that these caltivators had been employed by him in jungles “in-
cluded in his shist”. He refers to some order baving been made
for searching inquiry  whether or not the assessment on account
of the jungle in which the aforesaid culrivarors have cut .funui
was entered in his (the petitioner’s) varg” He says thatif © it
should be found on inquiry that the jungle in which the afore-
said culrivators have cut kumei belongs to the “Government,
and that asenarate additional assessment In payable, he (the
petitioner) himselt will pay whatever money he has -collected
from the aforessid caltivators,” 4. e. that he would simply re-
fund what he had received. Then 4durtoba was examined by the
vesikaren the 24th July 1841 separately as to Bali and Kaig-
nad and further as to Kaignad on the 24th September 184l
He states his cuse as tothe history of the title to Bali hamlet
“which was, he says, “ made over to us” in Fasli 1241 by Balkrish-
navpa (which is the name siiil to this day standing in the chitta
of Bali as wargdar). "There is nota word, it may be’ observed,
oi the alleged sanki(_fs of 9th November 1789, He says:” The as-
cesément oh necount of fumri as well as that on account of pepper
gardens in the jungles of that hamler, hus been entered in that
varg from days gome by. The same being imposed as the full
assessment on the entive warg, and I having continued tovay
the full assessmeut to the Government, I have received the pro-
duce of the Aumri cutinthe jungles of that hamlet. Further, 1
beg tosav, that I wiil not allow (she assessment) to be collected
from the cultivators s -parateiy.” With reference to the que stion

¢
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on what sort of estimate the assessment was settled on the jungles
he states that e had heard his ancestors say as follows:—* An
estimate was made as to how much Zumri could be cut by a varti-
cular number of men with 2 vartienlar number of billhooks in the
jungles in each village or in each varg ; the produce estimated for '
each bill-hook was one rupee (or 0-2.-8a). Tt was ascertained, on
inspection of the condidon of each junyle, whether in the event of
kumri being (once) cut in the said jungles it would tuke twelve or
fifteen or twenty years to eut fuwmwi (there again).  The produce
was distributed over so many vears, and an assessinent was settled
in provortion thereto.” No documents corresvonding to such an
estimate as here mentioned has been put in evidence, and the
statement in itself does not appear to me to be supported by the
chittas in evidence. 1f the amount estimated by so much a bill-hook
were distributed over different periods varving from twelve to
ficteen snd twenty vears, it is difficels to exvlain how the sums
appearing in the chittas as being charged to vargdar and collected
from year to year, are in such a vast preponderance of instances
exactly divisible by so many bill-hooks. '

In his examination asto Kaignad on thesame 24th July 1841 he
claims the jungles of the entire village “as having been given fo his ‘
father by the Government under the former rule for a total
beriz of H. 85-6-1 for fumri korlaya, vevver, &e.” As to the
hulnasht in Kaignad he explains it thus: “some Zuwmri and
pepper lands, &e., carrying an assessment of H. 5-8-9, remained
uncultivable and without cultivators.” In the remaining lands
he states fuwmrd cultivation was carried on, making exvenditure
through the viliage mirasis for religions ceremonies and fairs
¢ paying to the Government the fixed assessmenﬁ, and causing
the Lumri in the forest to be cut by means of the raivats to
be emvloved” He smtes sthat on examination of mirasis
patels, &c., it would appear “that mirasis had veen appointed
from- the very commencement for each wvarg in the said
manja, and that separate boundaries have been fixed for the,
forests.” The mirasis, however, themselves all speak of beine
mirasis for hamlets, not of vargs. He then gives a list of ham]et:

with their mirasis, meaning, I suppose, the mirasis of hamlets
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with their forests. He gives the names of 22 jungles or groups
of jungles, which names, however, with perhaps one- or uvo
eXceptions, are names which we meet with elsewhere-as names
of wadis or hamlets. He is asked to state in detail as to which

jungle is attached to which uarg in ‘the forests. His answer is:

not very intelligible. He says: #1f T were to state the sane i
detail, it is not the case that the raiyats ot dny vadi cut (the
Jumri) in the jungles (of the wvadi); wherever there may be
found a good jungle m the manja, the usage is that there they
go to cus (vhe Awmri); as the wvarg for the entire mauja has
been held by us, it includes all the jungles found therein.”
And, again, the qnestion being repeated he says: ¢ According to
the Zadim beriz rekah zhadati, the assessment, &c., leviable on
the entire mauja, and also the jungles havieg been entered in
the Government account” (does he mean the surveys, exhibits-
77 and 98, or whar?) “out of this four tenantless sites banjar-
being excluded, all the remaining beriz is apportioned in the
accounts to the differens vargs of the villages thereforeall the:
jungles of the mauja are focluded in the beriz, and nojungle
is lefs to the Government.” It is evident  that Martoba was.
unable to point out what particular jungles belonged to what
particular wargs; his argument was as follows:—*“As it appears:
from the rakah zhadati what jungle assessment is leviable on
the entire village, and as a large portion of this 1s made up by
sums entered in the accounts” (I suppose referring to the jama-
bandi chittas), the “residue being accounted for by four sites or
wvadis being kulnashé, the whole jungles of the village belong

to me.”

There is an instance to be found in these papers of the prac-
tical diffieculry of idemiifying any particular lands as being as-
sessed for humri by entries in the chittas. It apvears that one
Shimpi Pandurang had before them, viz., in Fasli 1249, cultivated
certain ground in Kaignad. fzrroba is asked about this on the
26:th Seprember 1841, and says: “The said land is included in
the muli varg No. 36, standing in my name.” This is the varg
(of which the chitta (exhivis 931) has already been discussed)
which was constitated in Fasli 1231, and contains, as we have
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_ seen; kumri assessment alone. It avpears; however, by the

shanbhog’s revort of 25th January 1841 (accomvaniment 56 10
exhibit 56) which was read to Marroba at his examination, that
Martoba had in the firsc instance stated thac the land culrivated by
Suimui Pandurang belonged te his varg, nuli 35, Ramsheui Salal.
This was quite a different varg from muli No. 36, and was one
of the 60 or so zargs of Kaignad in resvect of the assessmeny
of which, in arrear for Fasli 1240, other proverty of Sadashivrao’s
was attached and proclaimed for sale by the document exhibiv
56, accompaniment 29, of the 29th June 1831, but was not one of
the 17 wvargs containing kumrt or pepper assessment or both,
The four then uncultivated sites, as mentioned by Murtoba, were
“Holzchavadi” in kasba Kadra. “Virja” (which was a hamlet
or once a hamlet), “Kankavali” and some land in a place called
“Halooge” (Qy. Hartooge). Martoba eXpresses his wiliingness
thut the H. 5-7-3 assessment, in respect of kulnasht should ve
added to his beriz, and which he was willing to pay. He is asked
how he can claim the whole jungles, when “beriz for jungles
&e.’, is eutered only in 14 of his vargs, and what jungles with
the vadis in which situated, he says, belong to these 14 vargs?
He does not answer the question except as before, but refers to
the fuct that vevper (surely a very different shing from fumri)
assessment is entered in three osher wvargs of his, viz, muli 13,
muli 19, and geni 10. He is quite aware of the fact that in the
chittas an ennmeration of rice lands themselves is contained,

but that as to Zwmsri and pepuer the amount of assessment oniy

is entered. He adds: “And the enjovment of the respective varys
has been’ going onm according as it had done from a long time
before.” In this vassaze I understand that he suggests that
the question to what juugle in particular certain Zunut and pep-
per assessment is referrible, can only be determined by reference
to what has been in actual use, I suprose by the vargdar vaying
such assessment. He says, farther, he will produce “a beriz
zhadati containing the enumeration of the wurgs (prepared)
from the records we have of former times” If the list, here
referred to, be’ exhibit 364, and there 18 no other in evidence, we
have seen what kind of a document ivis. When asked how it
has been that he has given away jungle land on comtruct to
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men of other places (referring to selling timbver and firewood to
Goa merchants) he seems to explain it on the ground that Fumr
cutiers are nor procurable every year, and that, after all, wood-
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cutiing in is effect is much the same as kumrt cutting, and wor f North

that the Government also derives profit by means of duties (Qy.
export) from the wood being cut As to teak woods in Kaiy-
nad forests, he states that his ancestor, Datta Shenvi, and father
got them planted, and adds: “Yet we furnished Governmens with
the requisite wood formerly, and received presents therefore. Now
-also there would be no objection “o supply Government with any

tree -wished fur.”

Tv will be ovserved that on the 24ch July 1841, Martoba only
stated generallv that the jungles of Kaignad had been * given
to his father by the former Government ;” he does not refer to
any specific document as being in his possession. On the Z6th
September 1841 he goes further, and says : “I will also vroduce
a patta. grauted by the former Government, in which it is sveci-
fied that we muay turn it” (I suvpose the jungles) “into any kind
of ‘writts’ " (translated “ profit”) “ny” (taking) “any useful thing
" standing thereon and cutting at vleasure trees, jungles, hereafter,
From this even we have the exclusive rights in the jungle.”. The
sanad itself, however, was not produced till the 4th October 1841,
when he sent in, as he had said he would do, a further statement,
in writting, of his ease as te Kaignad village in the form of a
memorial to the peshkar, of the 4th Qcrober 1841 (exhibit 56,
accompaniment No. 24) In this he represents the necessity, ns
also the difficalty, in former times of getting mirasis to come to
‘the forest and perform the worship of the forest deities, and hold
feasts and fairs, and that, in the absence of such mirasis, culci-
vators did not come,; that the bringing in of such new mirasie
had been effecred by his father, and accordingly *29th.  7f. 13a.
were entered as the beriz of the village ; the remaining forest
land, carrying a beriz of 5h. 8f, Ya, being mirasless had re-
mained faullow from that time up till now.” He then states
that if cultivators are obtained, ome rupee per payali is entered
A{! suppose in the chittas) as fixing the assessment from them (@ ¢.,

‘he vargdars), bat that ln.consaquence of the functions performed

Kanara
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by mirasis, nothing is taken from’ them if they cut kumri; that
as regards the other raiyaws, “if the Zumri is cultivated by the
exertions of men and woman (i. e, jointly), one ruvee per payali,
or if by wen oaly, without woman, half rupee per payali;or if
by men of tender years or by men who, after cultivating the
rice lauds, cut a lisde of the kumri, a quarier rupee per payalt
ja leviea according to usage. If a larger amount than that thas
i~ levied, this veovle would now reside. Tnerefore, 1 follow
the custom in realizing the duty. But I do not levy, as the
shanbhog puts dewn in the accounts, one ruvee rate upen the
crops  from all the tenants” (indiscriminately). From this
passage it would appear that Martoba was also comvlaining of
having assessment levied or attemped to be levied on the basis of
Re. 1 (or 0-2f. 8a.) per knife indiscriminately ; whereas, he says,
all what ought to be levied according to usage, was, as the case
might be, Re. 1, %ruvee, or } rupee. In this passage, however,
he scems to admis that the assessment to be levied from him
was to have reladon to nuwmber of cutters, Then he points out
that he (the vargdar) is at some expense in providing supplies of
arvcles for holoing feasts and festivals in honour of the village
deivies. As to uimber given to men of Bad, Karwar, Sheveshwar
&c., he rather avologizes for it than sets up any right to have
given it. He rather puts the proceeding on the ground of
necessity, as tbat timber or rafrers were required for building
purposes, and says that in return these persons furnish “cocoa-
nuts, oil, corn, sugar, or even a moderate sum of money in aid

of exvenses incurred for the delties.”

“Though we might,” he says, “thus obtain 8 or 10 rupees”
(meaning, I suppose, some small sum of money) “this outcome
does not cover the expense which is made up from out of cur
own pocket, thus fulfilling the services due to the deities.” Then
he sveaks as to expors of timber by merchants from Goa. This
he supvorts by a reference to some osher vargdar, Ramappa,
having sold timber, and argues that to give a small porion “of
forest for felling was really the same thing as fumri cultivation ;
that Fumei cunltivators were not always procurable; that the
moneys pald by such merchants would go “to a certain extens”



VOI, 111.] BOMBAY SERIES.

to contribute to the expenses of the forest deities, and that. lastly

export of timber to Goa benefited Government, as they cerived

exvort duties (so the translation). On these grounds and that
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by viriue of the sanad ie has u mulgari right in the jungles of tor of North

Kaignad. and he objects to anv separate levying of furthier sums
on the jungles in respect of fumri culiivation. Thelieve Lam correct
in stating that he nowhere claims a “mulyari” right in respect of
the forests of Kaignad. exceot by virtue of a sanad; he nowhere
claims 1t as being merely muli vargdar of certain of the separate
of vargs of Kaignad village.

The repor: of the peskhar, of the 15th November 1841, after
this inquiry is in favoar of the vosition contended for by Martoba.
that, as to Buli, he alone was entitled to colleet from caliivators
in resvect of kumri cut in that hamlet, and that a separaze levy on
such enltivators should not b» made by Government. As to Kuignad
the veshikar seems to accent the sanod, so farat least that he
makes no ohservation against it.—in fact, he merely reports it,

cand thix is not unimuortant, as he has been asked to report his
opinion as to 1ts genuineness. He reports further that. with the
exception of the H. 5-7-3 assessment entered vs Zulnaskt, the
résidue of the kumri beriz as found in the zhaduti doklla was
to be found entered in the varg of whick Martoba was in enjoy-
ment, that Martoba was willing to have the assessment entered
as fulnasht added (to his Hability), and thathe (the peshkar)
could find that only in one Instance, viz., in Fash 1247, had Go-
vernment levied a sum (0-11-41) sevarately for lwmri cutting in
this village. The peshkar concludes by stating: * I don’c find
*hat a separate jamabandi was ever made and Aumri 1ax levied
by the Government up to the present time. From all these cir-
cumstances, Martoba seems to have reasons of the (above) sort
to advanee his cluim to the forest of this village.”

On this report of the prshkar we have the order of the sollec-
tor, Mr. Blair, of the 14th January 1842, In this he decides that
the recommendations of the shanbhoy to levy Zumre assessment
separately from the snb-tenants of Bali, were not to have effect
given to them, but that Martoba was to continne to eollect. As to
Kaignad, his ovinion was that, for reasons which he mentions,

Martoba had no reason whatever to advancea claim to ¥ jungles

Kanara.
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~. not hitherto brought into cultivation. . ¢, falling und-r the head

of “kulnasht assessment”. From Martoba’s offer to pay this
_assessment, Mr. Blair infers that some tricks of his (Martoba’s)

tor of North had contributed to the land being “included in” Zulnnsht, not-

Kanara

withstanding which he (Murtoba) had cleared the jungles of the
trees. sold them, and appropriated the proceeds thereof.” Mr.’
Blait's decision as to the Kaignad jungles is, that Martoha
shouid-enjoy, for the future. ail those jungles which have from the
“beginning been cultivated with the tumri, and pay the assess-
mens he has paid np to now.”  Headda: ¢ You are therefore to-
give-due warning, and to take care that no person cut trees in all
these juugies without permission and withous muking payment
of proper fees.”

I o not gather that Mr. Blair treated the so-called fulnasht
jungles as spaces of land as being ascertainable by any other means
than by the eircumsrances whether kumri calivavion bad been,
in fact, carried on *¢ from the beginning” in this or that place; his
idea was thar, though so much assessment avpeared to be ful-
nasht (that i3, no one pavingit), vet that Martoba had bren
clearing genrrally trees and aporopriating the proceeds, though
in suaces no: “from the beginning” caltivated in the way of

kumei.

That Mr. Blair would not have disvosed of the matter; as he
did, had he considersd the sanad for Kaignad genuine, or, if
gennine, binding. is evident, I think. and that he had the document
itseli befora him apuvears from exhibit 50. He does not, indeed,
express any opinion upon it one way or the other; he ignores it,
and «eals with the question as if the sanad did not exist.

In recognizing in Martoba a certain right to enjoy jungles
which had theretofore been used to be Zumeied, I do mnot find
anvrhing to show that he considered Martoba was owner of them:
or that he had any rights over them. except in connexion witn
kwmwi enltivation. Though he disapvroves of the conduct of
Martoba in taking timber in jungles which had never been
kumried. he does ot recognize his r'ght to cut timber as such,
even in those jungles which had - been Zwmricd “from the

N B : -
beganing .
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The view which Mr. Blair took of the matter, is further
manifested by a previous order of his, of the 15sh April 1841
exhioiv 110), and hereinafter mentioned, and by a subsequent
order of the 6th June 1842 (exhibit 158). From the latter
Aocmnent it would appear that there had been some further
inquiry, referable particularly to the timber question. His
opinion clearly was that a right to have fumri cutting carried on
does not involve a right to cut timber, as such, and sell it. He
argues that the very fact that timber trees are found in certain
places, shows that the ground had never been Aumried. Even
as to cuttng billets for firewood, which might, he says, have
grown in places which had been kumried, he denies the right of
Martoba to give chits or passes for such cutting, and says that
such passes should be given by -the shanbhog. He ohserves;
“The collection of the kumri assessment is in respect only of the
cultivation of the Awmri. In the talukas on this side of this
district” (meaning, L sappose, North Kanara, where Ankola

was) “che persons who pay the kumpri assessment have righs

only to cultivate the Fumri. Tney have no right whatever over

the trees of the adjoining jungles” He evidently uses the
word “adjoining” with reference to his previous remark, that
in Aumried vlaces themselves no timber would, in the nature of
tnings, be formad. “The: «afors,” he continues, “Marroba cannot
have any more right than this by the sole reason of his paying

the full kumri assessment of the viilage.”

Mr. Blair's views are further illustrated by other orders of his
falling in A. p. 1841 and 1842, which are in evidence, viz. :—

Yxhibit 110 of the 15th April 1841 ;
Exhibic 111 of the 81st July 1841
Exhibit 79 of the 20th January 1842
Exhibit 80 of the 25th Aoril 1842 and
Exhibit 81 of the 1st August 1842.

By exhibic 110 Mr. Blair gives order, in general, that “in

future no vargdar” (i. e, in Ankola and Sadashivead, generaly,)
unless previeus vermiss ion

“13 to give Derlm&SlOn to cut trees,
the S:irkar that

obrained on Urmlu(‘non of evidence to satisfy
124
the forest belongs to his wvarg” In using the phrase fores
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belonging to a varg,” Mr. Blair, it is clear from a comparision of
the tenor of the orders of his in evidehce, did not mean that, be
cutise Lwnrt assessment was entered in a varg, the forest belonged
to it. 1 think be referred to cases of private vroverty in foresrs
under grants or mulpattas. As to Martoba’s case in particular he
says; ‘Martoba of Kadra seems to have allowed the trees to ba
g0 cut, and to have laid his claim to the forest on the ground

that some Aumrt assessment was included in his varg. Besides

“this, no other proof seems to have been brought forward by him.

The ground of (the payment of) Zumri assessment can only be
alieged as a reason for the raising of kumpi produce, but he can-
not cut wrees at all.” He disapproves of the proceedings oi
Martoba, and says; “It was very improver on the part of
Martobaro of Kadra and others to have allowed people to cut

Martobarao of Kadra and others to have "allowed peovle to out

trees as it pleased them, and to have received commilssion from
them, on the ground, as stated above. that the forests belonved to
their vargs.” From the mention of the names of Shable
Camut of Goa it may be inferred from other sources that the
particalar cuttings, referred to in this order, were custings in
forests in Kaignad ; while the general divection to vrevent
vargdars from giving such permission, apuvlied to Sadashivgad
and Ankola generally. By exhibic 111 the collecior administers
official vunishment to the shanbhog of Malupur for neglecs
whereby Martoba -had had facility (given him) entirely to clear
the jungle (of trees).” This seems to refer to some jungle at
Malavur in Kaigonad village, at which place, Malapur, the plain-
tlii’s family  have had their vrincipal residence. By exhibin 79

" the patel and shanbhog of Ruignad are reprimanded for careless-

ness 1

pl

n not preventing persons cufting teak i the jungles of
Shidgunji, &e. Shidgunji was in Kaignad, and jungle claimed by
wnaff, FBxhibit 80 also relates fo teak custing in Shidgunji,
Fxhibit 81 relutes to fining certain persons for cuting teak in Das-
nali (a junglein Kaignad and claimed by plaintiff), and for removing

_other wood (whether teak ex not 1is not stated) already cut by

Government in Sodal (also in Kaignad and claimed by plaintiff).
Mr. Bluir’s view appears to have been that in the ease of such
jungles In Kaignad und Bali as appeared to have been, in fact,
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Frumried “from the beginning” (i e in fmst times), Martoba was
1o Le considered as having the right to collect assessment in res-
vees of such cultivation from the cultivators, but that he had no
T ght to the timber or wool, as such, of the forests by reason
merely of paying umri assessmens to Government, eXcept so far,
of course, as the cuiting and destruction by barning of wood was

necessarily involved in the process of fumri cultivation. Av this

time, as I have said, (and this is very important to be borne in

mind in considering the effect of Mr. Blair’s orders) there was no
thought of restricting, still less of abolishing, the sysﬁém of kumrs
caltivation. It was going on in full force, and really all that Mr.
Blair decides is, that as to such jungles as appeared, as a matter of
fact, to have been “from the beginning” cultivated in the way of
kumri by or under Martoba—DMarwba was to have the right of
collecting direct from the cultivator of kumri in such jungles, and

that vhe Government was not to collect kumri assessment direct

from the the cutters. I think Mr. Blair would havebeen considerably
astonished to find that his orders could be treated as a recognition
of Martoba’s general right to the forest tracts of the hamlet of
Bali and the village of Kaignad, involving not only the right to
tion within the limits in which it had

the produce of fwmri cultiva
so to cut down and sell timber

theretofore been carried on, but al
and wood, or put the forest under garden or rice cultivation, and
involving, in fact, Martoba’s general vroprietorship in the forests.
Mr. Blair had no occasion to consider the matter from the point
of view which afterwards arose, namely, whether the Clovernmen-
had not the right to regulate and finally puta stop to kumri culti-

vation, remtitting the kumri assessment paid by vargdars.

As to an increase in the korlaya paid by Martoba in the warg

of Bali Bulkrishna, or rather in the sub-varg of Tila Jhambad, or
respecting the 12 persons reported by the shanbhog to have cut
Fumei in Fasli 1248,the 11 who had cut in Fasli 1249, and the
46 who had cut in Fashi 1250, Mr. Blair’s orders are net very
clear ; all he decides as to Bali is, that torlaya was not to be col-
lected by Government direct from the cutters. e does, indeed,

in his order, exhibit 159, decide thas Marioba, “is to pay the
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assessment he has paid up to now.” But this does not show that
Mr. Blair considered that Martoba was liable only to pay the same
absolute amount as theretofrom ; it does not necessarily mean
wore than this, that he was to vay at the same rate, and refers, I
think, to the course sought to be adopted by the shanbhog, and
complained of by Martoba in his deposition of the 4th Uctobep
1841, namely, to levy Re. 1 or 0-2-8 indiscriminately on each bill-
hook instead of Re. 1 or As. 8, according as the wielder of the bill-
hook was a married couple or a single man. For all that appears
(though here I speak with some diffidence, owing to the possibility
in the case of such a large mass of documents, that indications
afforded by some or one of them may have escaped my atientiony
additional Zorlaya may have been levied from Martoba in respect
of these cutters. By the plaintitf’s cuse, forlaya was not entered
in respect of the Bali hamlet in the chitta of the varg, muli No®
10, of Baikrishnappa, exhibit 376, but only in the sub-vary of
Tilu Jhambad. The only. decument in evidence, however, as. to
Tilu Jhambad’s sub-varg is the azmaish chiita, exhibit 174, and
thiz relates only to an earlier year Fasli 1242. We might have
expected, however, to find in the 17 vargs of Kaignad, the chitias
of which are in evidence, some indications of increases of korloya
in the years Fasli 1247-1252 ; and though we do so, I do not find
it can be said that the increase corresponds to the alleged increase
of kumri cutting in forests of Kaignad.

In chitta, exhibit 221. no kumri is entered at all.
1n chitia, exhibit 223, as printed, the years after Fasli 1243 are
not given.

TIn chitta, exhibit 223, there is an increase of 0-2f.-8t. in Fasli
1246, none in 1247-1252.

In chitia, exhibit 224, in the years Fasli 1247-1251 no increase
is entered 3 ic Fasli 1253 there is an increase of 0-5-0.

In chitta, exhibit 225, there is an increase of 0-5-0 in Fasli 1250

In chitta, exhibiv 226, no collections or jamabandi av all are

shown between Fasli 1226 and Fasli 1265.

In the chittas, exhibits 227, 228, 229, and 230, no increases are
shown for the vears Fasli 1247-1252.
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In the chitta, exhibit 231, however, increases appear, 0-2-8 ¥
Fasli 1249, 0-3-12 in Fasli 1250 und 0-2-8 in Fusli 1251, bringing
uv the assessment of 0-1-4 puid in Fasli 1248 to 1-0-0in Fasghi
12351. :

In theehitta, exhibit 232, no figures on the face of ihe docament
referrible to increase of Zorlaye appear, but.there are increus:s

in Fusli 1247, 1248 and 1249

In the chitta, exhibis 238. apoears an increase of 0-2-8 in Fasy
1249, and 0-2-8 in Fasli 1250.

In the chittas, however, exhibits 234, 235, 236 and 237 no figures
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reterrible to increase of Forlaya appear in the vears Fasii 1247 w’

1252.

Thus it appears that, in the chittas of 5 of the 71 vargs, increases
referrible 1o Zorlaya do avpéar in vie years above mentioned, and
thas in two others of the 17 vargs though containing korlayu,
the vears in the question are not shown. In three of the 17 vargs
it will be remembered no korlaya at ali is entered anywhere. I
appears, therefore, that in the five vargs above mentioned, sums
referrible to Zurlaya do appear, in the years above mentioned, as
increases for thisor that year, and these increases aggregate 2u
61, 4t., equivalent to 10 vairs of catters and one single man, or, of
course, t 21 single men, It cannot be said, however, to appear
that, in respect of the whole increased cutiing reported by the
shunbhog, korluya was levied from Martoba ; but we have the fact
that, in respect of the years to which the shanbhog’s revort refers
we do, as a fact, find increased K'orluya in certain of the 17 vargs
of Kaig, amounting in the aggregate to a not inconsiucrable
amount. On the other band, I do not find that it apvears that
korlaya had not, in fact, already been levied direct from the parti-
«cular cutters in question, though Mr. Blair disaporoves of this
being done for the future, and if this had been so, of course, Martoba
would not be charged with it over again.

Before leaving Mr. Blaiv’s orders L should, therefore, observo
that though in Mr. Blair’s views, so far as they are eXpressed. or in
the action he took, I do not find any express support for the opinion
have formed as  to the original theory and system of Zumri cul.
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tivatlony viz.,, thar, whenever a cutter was allowed to go into a
forest to cut Zwmnm, so much a knife was levied by Government
‘either from tie catter himself or from some landed proprietor in
‘whos‘e.vurgv such cilarge was entered, and’ who paid it, he (the
vatgdar) making whas vrofic he could from the cutter in respec
of whom he paid, vet there is, in my opinion, in those order:
nothitg juconsistent with the opinion aforesaid.

In or about A. D. 1847, however, a wider question arose as fo
ket namely, the regulation and restriction of the cultivation .
‘if.SCif.. The views of Mr. Blair (the then Collecior of Kanaru). as
contaitted in cerrain reports of his of the 28th May and 31st August
1847 and of the 3lst August 1849, are stated generally in the
proceedings of the Madras Board of Revenue of 16th Aoril 1859
(exhibit 218, at paras. 7, 9 and following paras.) On the reports
of Mr. Biair of Angust 1847 (which revorts themselves, however
are not in evidence) the Government of Madras (see . para 8)
on the recommendation of the Board of Revenue and on the 16th
December 1847, authorized the Collector of Kanars to restrict the
coltivation of Lumri * to such places and to such an extent as
might, in his opinion, be exvedient for the preservation of the
forest and the general welfare of the province.”

Foliowing upon this autherization, we have the orders of Mr.
Forbes, head assistant collector, of 26th May 1848 (exhibit
89), and of Mr. Biane, of the 12th December 1848 or 12th Janu-
ary 1849 (exhibiv 91). The lutter is an order to the tahsildar
of Ankola, giving detiled instructions for restricting Aumri
culrivation in that taluka. In the P. 8§ to this letter, certain
lumpris are specially mentioned. The translation of this passage
as corrected by my learned colleague. is as follows:—<“Besides
the fumris of descriptions mentioned above (or except the
kumris last mentioned) there are kumsris on account of which a
separate assessment has been fixed, and which have been held
after the manner of vrags—ZAiumris on account of which some
kumri assesstnent is included in wargs consisting of land and »
Jumris on ageount of which there is no Fumris beriz, but which are
mentioned as having been enjoyved from of old or by usage.’
With regard to the Awnri so mentioned, Mr, Blane directg
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statement to be prepared, which is to include certain particulars
there mentioned, and is of a differnet character to the fulvar
lixis to be drawn up by the shanbliogs and patels of each village
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in accordance with a previous para. of the lewter. As T read the orvf North

lerrer, the kulvar lists were to be prepared wherever fumod cul-
tivarion was ro be carried on; the statement which- the P.S

directed was 1o be prepared only in the case of the classes of

kumris there mentioned.  Batthe order in the eariier poriion,

excluding Luwinri cultivationn from within certain lmivs, namely,
9 miles east of the seashore, or 3 miles from large rivers and from
forests, from which (trees) might be removed easiiy by carts hy
land, andin particular from places where tesk orany of the
five descrivtions of trees, there referred to, grew, apulies, as I
undersrand the document. to aill kumrt culrivation, whether wnat
bas been called Savkar Lumri or vargdar Lwmri. 1 do nor, of
course, supvose that Mr. Biane intended his orider to avply to any
cases where komri cultivation was carried onin forest inciuded
in estates stricly private properey, as under Government granrs
or mulpattas of colloctors sanciioned by Government, which bad,
as we see vara. 78 and other paragraphs of Mr. Fisher’s
report of 30th August 1858, been in former wimes made. Bas
that the order as to restricting kumri cultivation was intended to
apoly to jungles claimed on the ground of a vargdar vaying
Enmri assessment, is clear, I'think, from this passage in para, G :
¢ As regards gumris on account of which assessment is paid, if is
be deemed necessary to pohibit the cutting and cultivaton of
kumriin such places, to allow of the forests being grown and
taken care of, on the ground of such forests being in the vicini-
ty of ariver or containing tesk trees, or from any other canse,
(then) the fumri assessment puyuble thereon will be remisred.”
Tt is not, however, necessary for me to mention varticul: ily the
various measures taken bv Mr. Blane and other collectors b=
tween 1847 and 1858 to carry out the direction of the Mud.
Governument for the regnlation and restriction of Zumri “cultiv

48
.
tion, as they will, 1 believe, be found to he treared j in detail by

my learned collmque. In 1858 we have the long report, dated
30th Angust 1858, of Mr. Tisher, then collector, on the past

and present history of kumsi cultivation in the Kanara distrier
k4

Kanara
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and this reoort wae considered by the Madras of Revenue
on the, 16:h Avril 1849, the proceedings of which have been
alread v referved 1o] With™ reference to these proceedings of she
Board of Revenue and other pavers which were before them, the
Aadras Government passed their order of the 23rd Muay 1860
(exinivit 93).

,

Now, apart from the varticular measares taken from time to
rime with regard to regulatine and restrieting kumri cultivation
(‘nto the suvecial character of which other considerations than
those of strict right entered, as, for instance, consideration for
the classes with whom carrying on kumri caltivation had been
an hereditary and accustomed industry, und also indulgence for
vargdars who had, as a marter of fact, whether of right or not,
enjoyed considerable profits from their conneXion with this cul-
rivation) iv i=, [ think, clenr thae bosh Mr. Blane and Mr. Fisher
(and their views were substantaily adovted by the Madras Board
of Revenue and the Madras Government) were of opinion (us I
think also was Mr. Blair) that entry of bumei assessment in a
rarg «id not establish or show any right of general ounership of
the vargdar in sny tract of jongle over which, or over varts
«f which, Fuwmst cultivation had been used o be earried on, and
that Mr. Biane and Mr. Fisherwere also of ovinion (on this
question Mr. Blair had no occasion te exvress or form any opinion)
that. whatever the rights of vargdars paying Fumsi assessment
migh: be in respeet of jungles in which fumpi coltivation mighr,
for the time being, be carriad on, the jungles themselves still
belonged to Goverment, to the extent that Government might
1estrics or vur a stop to all Luwmrd cultivation, remitting, however
wholly or pre tanto the levy from varodarof Fumri assessment ;
and the quesrion is, was sach opinion well fownded.and was the
course of ueiiom, carrying it into effect, au invasion of private
right or not ? ’

the eircnmsiances and documents in evidence poinf, in mv¥

apinion, to the conclosion thit, originally, kumri assessment was

Inserien in vargs only as incidental to riee or gurden euliivation.
&

We find 1o the chittus in evidence several instances of ]arger rice

cultivation having been included in former times than appears in



VOL. II1] BOMBAY SERIES.

Fasli 1228, the year in which almost all the chitias in evidence
were commenced. Of the 17 wvargs of Kaignad, including so-
called “forest assessment”,4only are for kumri alone; in the
other, fumri is in conjunction wish rice garden ground or pepuer
groves,and referring or once referring to the fixed regular culti-
vation of a defined locality.

Looking at the chittas of these four purely kumri vargs we
_find, as to muli No. 20 (exhibit 229), that though in Fasli 1228
. only korlaya is entered, that in Fasli 1239 discovery was made

of rice cultivation being carried on, and in Fasli 1241 assessment
is entered for rice cultivation, and in Fasli 1242 both for rice and
garden. Inmuli No. 28 (exhibit 234), in like manner, though
in Fasli 1228 Zorlaya only is entered, yetin 1239-1241 there
are indications of rice cultivation. However in muli No. 36
(exhibic 231) the vargs newly constituted in Fasli 1241 and in
vrllage tax No. 2 (exhibit 237) there is no trace of rice culti-
vation being entered in the ckitta. Mr. Fisher in his letter of
the 30th August 1858, para. 37, states that, out of nearly 60,000
vargs in Kanara, only 1,750 pay kumsi shist, and of these only
140 consist of fumri alone; while 1,610 of the 1,750 were vargs
to which kumri privileges were attached (meaning, I supvose,
that with rice assessment or garden assessment, kumri assessment
appeared in the varg), These circumstances, in my ovinion, tend
strongly to show that, originally, Fumri assessment was entered
~ in vargs as incidental to more regular cnltivation.
We find expressions insome of the official documents in evi-
dence in this case by which Zumu{ assessment is sought to be
put on the footing of a farm of a poll-tax. That korlaya, when

collected by Govetnment direcs from the entters, had the nature -

of poll-tax, and that all the right the payment of it conferred, was
a temporary one to raise a crop for a varticular year or $wo on a
piece gf jungle ground belonging to Government, is, 1 think, clear
enough. The fact that it is collected from third persoms, viz,
vargdars, and not the curters themselves, does not seem to me to
alter its essential nature. It is still a poll-tax in the sense of so
much per head being paid for the license, privilege,or 7ight { kow-
ever it may be styled for presentpurposes) to let such and sucn
number of persons cultivate fumri in the forests, the vargdar in
9
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turn taking from them payment in money or kind, and, in fact
making his own terms with them. ‘ ~

The word mnaturally occurring in A. p. 1801, and at the time of
commencement of the British rule, to the mind of Dr. Buchanan
{a most intelligent and, so far at least as this question is concerned,
disinterested observer) to describe the levy from the persong
pursuing the hill cultivation,(<. ¢, kumri,)was that it was a poll-
tax and not Jand-tax. It would not, however, avpear w0 be cor-
rect to describe the entry of korlaya in a varg as veing a farm
of a poll-tax. I donot find any instance in which the vargdar
pays to Government a fixed lamp amount for the right of levying

.80 much perhead on the cutters, which is,what I understand,

would be a farm of a poll-taz. I gather, from the evidence in the
case, that the vargdar, though paying so much a head to Governa

- ment, or havihg his kumrt assessment fixed with reference to so

much a head, did not merely receive the same sum per head from
the cutters. In that there would have been no advantage for the
vargdar. What the vargdar seews to have done,so far as I can
judge from the scanty materials in evidence showing the relations
as between a vargdar and the cultivator, was to receive from the
cutters payments in cash and payments in kind, or one of them,
The question asto the relation between vargdars and the persons
cultivating under them, was little, if at all, brought out or digcuss-
ed in the argument of this appeal. The only materials I have not
ticed, throwing any light upon it, are exhibits 319 and 338 (the-
private accounts already referred to), exhibit 174 (the azmaish
chitta for Fasli 1242 for the sub-varg of Tilu Jambhad), and exhi-
bit 55 azmaish chitta for Fasli 1246 for 4 vargs of Kaignad (viz.
mauli No. 14, muli No. 27, muli No. 31, and muli No 82) and the
statements of Martoba in his eXamination in A.p. 1841,

From the azmaish chitta (exhibit 174) all that appears after
estimate of produce of rice land and garden ground is «(-5.0
kumnri katti (knife), 2 payils (knives or bill-hooks) of his own at
2% (i e, 0-21. 8a) per payil” Exhibic 55 is only partially trans-
lated, and that that viva voce at the argument. The passage is ag
follows :—* The whole of the estimated produce of these” (;, é., the
four vargs referred to} “ the enjoyer, Martoba, does not receive in
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full ; the land is waste; and no raiyats. If more raiyats come,
_ there will be no deficiency in the estimated produce. The varg-
dar does not get back pepper or muts—so Martoba says—and
this seems true.” These 4 vargs had all pepper assessment ;.the
first, viz., No. 14, had rice also, and in the portion of the document
translated there is no specific reference to fumri. But I gather

~ from the foregoing sources that the plaintiff’s family in the

present case received, from their cutters, paymentsin cash and

- payments in produce, the vargdar making the cultivator’s advan--

.ces, or supplying them with rnecessaries while the cultivation
was going on. The cutters were, in fact, cultivators, enabled by

the. vargdar to pursue their labour, receiving advances; and, on:

the crop being gathered, making payments to him:in cash, but
probably more generally in kind. This was the so-called “pro-
duce” to the vargdar of Fumri cultivation, in respect of which
produce he was assessed to Government at so much a knife.. He
would, of course, take care that his “produce” exceeded the
assessment he paid to. Government, and in this way he would or
" might derive very considerable profit (see para. 13 of Dr. Cleg-
horn’s letter ; of 17th August 1859, to the Madras Government,
part of exhibit 95 and para. 15 of the order of Government, ib.),

and - particularly so if vigilance was not used by the revenue-

officers, as to- how many cutters were allowed to. ply their knives
in the forests.  On the other hand, there-must have been great
convenience to the revenue officers that the direct collections from.
the catters should be made by vargdars, who would be known.
and generally substantial persons, they answering: to Government
for so much’a knife. The only security for the tax being collec-
ted at all, if directly collected from. such a class of persons, as.
chiefly and, in early times at least, almost exclusively were- carry-
ing on this cultivation, would be by taking it beforehand, and at
‘any rate, before they could dispese of the crop. But during: the.
interval how were the cutters to.live, and how provide the korlaya
tax beforehand ? So. the interposition of a middleman to be an-
swerable to Government, and who could keep an eye on the cut-
ters, advance them necessaries, and take from them so much
grain, if not cash, as his produce, would be eminently convenient.

to the revenue administration.
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Originally, I believe, fumri assessment entered in a varg,
meant nothing more than a charge to a vargdar holding rice or
aarden ground in consideration of allowing him to send into the
forests, near the vadis, where he or his raivats lived, so many
cutters, whether persons also engaged in the rice culfivation
of his varg or strangers. As the extent of cultivation so given
would be practically limited by the number of knives, in respect of
which a change was made, there was no occasion to limit the
cultivation by any reference to locality, though we may suppose
that certain forest or tract of forest would, from convenient pro-
Ximity to rice cultivation, be ordinarily used by the cutters
employed by a particular vargdar.. The particular tracts of fo-
rest by area and boundaries were, I believe, never defined with
reference to particular wargs as being the subject-matter of the
Jumri assessment entered in such vargs, though, as we have seem,
the limits of different forests, as understood under certain names
derived from the names of vadis or hamlets, may have been’
defined, or at least known by common repute; as in like manuer
the limits of different vadis or hamlets, with the forests they con-
tained, may have been defined or known. The fact ofabsence of
defined or ascertaimable locality of any forest tract, in respect of
whieh Fwmri assessment was paid, coupled with the vresence
of such defined or ascertainable locality when rice and garden
assessment were in question, is explained, it appears to me, on
the principle (and not otherwise) that in respect of rice and gar-
dens the subject-matter of assessment was so much land esti-
mated according to its produce, whereas in respect of kumri cul-
tivation the subject of assessment was so many labourers, 7. e.
kwmri cutters, ‘

It may, no doubt, be urged that instances, where Iocalities
are mentioned in the chittas in connexion with entry of korlaya,
are,in fact, to be found as in the Goer chitta (exhibit 48) and:
the chittas of the vurgs « village tax No. 2” and muli No. 36 (viz.,
exhibits 237 and 231). But, when examined, I do not consider
that these instances are really inconsistent with the principle
I have suggested. The entries of sums of money, though men-
tioned in connexion with localities, are also referrible to so many
persons.  So, for the chitia of Goera, the mention of a locality
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does not mean (as I have already pointed out in discussing the
chitta) more than this, that in the forests of the respective vadis,
respectively named in the chitta, the vargdar was charged with
korlaya in respect of such and such number of kuives, or, in other
words, that in the forest of this wadi he was to be allowed to
employ such a number of knives, and in the forest of tha vadi
such a number : so, for the other two wargs, the chitta exhibit
237 doe not mean more than this, that, in the case of the first-nam-
ed varg, the vargdar was to be at liberty to employ the knives of
4 pair of labourers in repect of the forest of the vadi of Kankavali ;
and in case of the other wvarg, the chitta (exhibit 23 only means
the 4 pairs in respect of Kopp Mazal (if it be the name of a vadsi
or jungle), and which liberty in the last case we find was subse-
quently extended, and an increased amount of Zorlaya charged.

Though the plaintiff contends that all the forest of Goera is
included in its warg, ] do not find that he anywhere gives ovi-
dence to show how the aames of vadis, mentioned in the chitta of
that village, correspond to any state of things now existing, or
that the forests included in the names of such vadi were in fact,
all the forests of the village. All that can be said is, that the
names of some of the wvadis or hamlets, mentioned in the chitta
of Goera, correspond with those of now existing hamlets in the
same village.

As to the 17 wvargs of Kaignad, Martoba was, as we have seen,
evidently quite unable in A.D. 1841 to point out what forests
belonged to particular vargs. That not all the forests of Kaignad
could have been included in his wvargs, is shown by there being
admittedly kulnasht assessment on fumei to the extent of
Rs. 5-8-9 in the whole amount of Zumsi beriz in respect of this
village. His difficulty in showing that his vargs had reference
to particular localities of the forest of Kaignad, «nd the fact of
some kumri assessment in this village having been. long kul-
nasht, was, I believe, the occasion and reason for the fabrication
and production of the Kaignad sanad, whereby he tried to cat
the knot of his difficulties by relving on a sanadi title to all the
forest indiscriminately of this village. Apart from the question of
the sanad, the evidence tends to show that Martoba, or rather Sada-

505

1879

" Bhaskar-

appa

The (,ollec-
tor of North
Kanara.



506

1879

Bhaskar-

apoa
t.
The Collec-
tor of nNorth
‘Kanara.

THE INDIaAN LAW REPORTS. [VOL. IIT.

shivrao, acquired the vargs of Kaignad gradually, not all at once.
As against the Government we must take Sadashivrao to have been
entitled to or in enjoyment of 15 of the 17 wargs in AD. 1831, as
in Fasli 1241 certain other property of his was proclaimed for sale
in respect of arrears of assessment for Fasli 1240, due altogether
on 61 vargs of Kaignad (see exhibit 56, accompaniment 29).
Among these are named are 15 of the 17 so-called # forest vargs”,
the ones not mamed being muli 13 in name of Tippa Gowda
(exbibit 221), and muli No. 36 in name of Martoba Nadkarni
(exhbibit 231); the latter wvarg, however, being one which had
scarcely been formed at the date of the proclamation of sale, and,
if formed, mo arrear of assessment may have been yet due. As
to Tippa Gowda’s varg, no beriz pattas at all are prodnced, and
I bave not noticed any evidence on which the plaintiff relies to
ghow how he came into enjoyment of this varg. He says in his
oral evidence : The holder of wvarrg 13, Tippa Gowda, pays his
assessment direct to Government, under an agreement that
he should pay the Government assessment on the whole varg,
and we should enjoy the remaining portion”—a statement the’
meaning of which is by no means clear to me. In the case
of varg No. 2, in the name “Santa Mawali,” ie., Santa or
Qantappa of Mawali (Mawali being the name of a vadi), though
it was avarg in respect of which Sadashivrao was treated as
liable for assessment in Fusli 1241 ; yet it appears from the chitta
(exhibit 237) that no collections had been made in this varg from
Fasli 1211 to Easli 1229, and that in the lasi-named year the
varg was copstituted or perhaps reconstituted in the name of
Santappa Varti on waste land being brought into cultivation by
him. An early connexion, of some sort or other, of Sadashivrao
or hig son Martoba with 14 of the 17 vargs is shown by the biriz
pattas. 1 do not propose to notice them in detail ; but from a
consideration of them it will, 1 think, be found that the connexion
of the family with different vargs appears, so far asthe evi-
dence goos, to have commenced for the first time in different
vargs in different years. For some 13 of them the name of
Sadashivrao or Martoba first appears in the Fasli years from
1226 to 1230, but for village tax No. 2 not till ‘Fasli 1238,
This, with the instance of the vargs in the names of Tippa.
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Gowda and Martoba, shows that the wargs were of gradual
acquisition by the plaintiff’s family. But how, when vargsin
the same village having /umri assessment were in the hands of
different vargdars, was the extent of forest belonging to each
ascertained ? If it was not ascertained and defined—and some

portion, at least, of the forest of Kaignad has always (i. ., at

least from the beginning of the British rule) been kulnasht. or, in
other words,(apart from the question of the sanad) the absolute
proverty of Government—!{ cannot see how these vargdars can
be said th have had ownership, in a proper sense of the word, in
any part of the forest, either as against one another or as against
the Government. 1f it was ascertained and defined, then how is
it that it cannot be shown, and as to Kaignad could not be shown,
by Martoba in Fasli 12417 Admitting {which is not the fuct,
as I do mnot find that the plaintiff was ever admiited to pay the
admittediy Aulnasht assessment in Kaignad) that the 17 vargs
of the vplaintiff included all kumri assessment levied in respeet
of the village of Kaignad, I cannot see that it therefore follows
that he must be held to be entitled, as owner, to all the forests of
that village. If would be necessary, first, to show that the
‘jungles, in respect of which kumri assessment has been entered
in his different vargs, do, in fact, include all. the jungle of the
village ; the plaintiff must establish a connexion between kumiri
assessment in particular wvargs with particular jungle, and
then show that these jungles comprise all the jungle of the
village. When the wvargs were in the hands of -different
owners, either the vargdars must have been able to say “This
and the tract of forest belong to me to the exclusion of other
vargdars,” or else there was no ownership by the individual
vargdars in any particular tract at all. Bat, on the theory of
korlaya being originally and in its nature a poll-tax, there woulde
be no dfficulty of this kind. The general ownership of the,
forests would be in the Government ; but different vargdars of
the village would, in consideration of paying kumri assessment
have the right of culivating so much Zumri as could be cut by
g0 many knives, and without reference to any particular locality.
It would be a case of a vargdar first occupying a particular plot of
forest, having the right to use it for a year or so at a time, and
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_then the next year resorting to some other place. In sucha

system there would be no occasion for any definition of boundaries
as between different vargdars or as against the Government.

The sole fact of the coustitution, in Fasli 1241 in the name of
Martoba Nadkarni, of a warg in which was entered * korlaya”
and forlaya alone, as the assessment, appears to me to tell at
least as much against the admissibility of the argument to which
I have referred, as it does against *he genuineness of the sanad for
the Kaignad forests. According to the plaintifl’s case, his family
was already, in Fasli 1241, in possession and enjoyment, as owners
recognized by Government, of 16 (supposing for this purpose that
Tippu Gowda’s varg at that time belonged to them, and treating
the varg of Marioba as not then formed) of the then 19 vargs of
Kaignad, which bore or had ever borne assessment in respect of
kumri, pepper or farmaish (the other: 3 of the 10 vargs being
kulnasht). This being so, the contention is that they were
owners of all the forests of Kaignad. But if the forests already
belonged'to Martoba, why should he accept a new varg 2 and that,
100, a gent one, with further assessment in respect of it. The
proclamation of Mr. Viveash (not an exhibit here, but referred to
by the learned Judge below in his judgment and by both parties
In argument here) was not, as I understand, till Fashi 1244 ; so
that in Tasli 1241 we find Martoba accepting a varg in respect.
of what, according to his present case, was already his own, if not
under a sanad yet by virtue of being owner of all the lving vargs
in the village in respect of which any assessment for korlaye
pepver or farmaish was entered in the jamabandi chittas.

The uso of the word “ muli ”, as applied to a number of these
so-called forest vargs, was relied on as showing that some per-
manent estate or instalmens must be supposed in the vargdar.
Of she 10 of the 17 vargs, however, described in the chittas as,
?nuh', only 2 (beside the new varg of Martoba), viz., muli Ns. 20
(exhivic 229) and muli No. 23 (exhibit 234), have Zumri assess-
ment alone entered in 1228, But both these vargs show that
subsequently {(for muli Ne. 20 in Fasli 1239 and for muli
No. 28 for Fasli 1237) there was rice clativation ; and there may

1o itke manner, in years earlier than any shown in tbe chittas, have
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heen rice or garden cultivation in respect of which the word muli 1874
L. . - - : Bhaskar-
had: been originally apuolied to the warg. On the other 7 of the 4y

10 muli vargs, 3 (viz., -muli 13, muli'14, and mdi 19) have rica g, &»Hec-

"and perver, and the other 4 (viz., muli No. 21, No -27. No. 31, “’YK‘:ui%Pth
and No. 82) have pevver groves referred to, which were or may '
have been at some time a regular cnltivation and continuous
occupation to which the word “muli” might well be apulied.
In the case of muli No. 36, however (exhibic 231) we have not
onlvavarg called muli, including korlaya alone, but one origi-
nally “coassitured as a gend vary, being in F.isli 1248 entered
as u muli one. Had there been o numuer of instances of the term

" mnli being applied in earlier tines to vargs in which Fumri
assessmonr, alone was entered, the argument from the use of word
“onruli” mighs have had weight ; but thera is, I think, ouly one
such instanee in evidence, whichis clear. Tais virg was, however
in the first instance, cous:itated geni, and ata time, vz, Fudli
1241, when there was still a prucnicﬂ distinction tecognized
between “malt” and “geni”; whereas the entry of i asmdi
instead of geni was in Fasli 1248, four years after the distinerion
between muli and geni had been practica’ly done away with by
Mr. Viveash’s proclamation. But how would the argument of the .
aprellant from the use of the word muli nuve stood befors Fusil
12 L4, and his case is chot he had Juss the same rignts over forests
of Kaignad then as now 2 T have adverted to the circumstanes
that. on the oceasion of sne inquiry in Fasli 1351, Martoba claimed
“onalgart” right in the forest of Kwmgnad on the ground of a
sanad, not that he was muli vargdar, from of old, of certain virgs
of Kaignad having Zuwmri assessmens, and geni-holder, equivalens
to muli or the other varys having such assessmens. Bur how wonld
the arguinents {rom the mere use of the word “mull” have stont in
and before Fasii 1234 2 1t wou d be this; Being muli vargdar of
7 of the 14 vargs of Kaignad, having kumri assessment  (for, of the
17 vargs, only 14 have fumei assessmens, the otner 3 have ouly

_Bewvper. in conjunciion wirn rice; they might he calied the rice
and curry vargs) and geni vargdar of the other seven of tha
fourteen, I have, therefore, n muli right in all the forests of
Katgnad.  For these reasons L am nnable to attrivure any weighe
to the cousideravion of the word muli veing applied to some of

11
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these so-called forest wvarps as showing that the word 1mnhed
some “permanent hereditary or transferable right” (see 19
Bombay High Court Rsports, Appx., 209, 210) in the soil of vhe
forests in.which kumri was to be cultivated. There is, indeed,
ons theory of the rights ofa kumri vargdar which is not withont
some grands for it (though it is net the theory put forward by
the appellant) in which the word “muli” (even if applied clearly
and in a number of instances to -vargs having kumei assessment

_alone) would have a meaning, though, not in thax case involvin u?x‘
- snuli right to the forests as sucb, Marteba’s contention in Fasli

1241 was that the forests of Bali and Kaignad were hisin the
sense that Government could not- give them for Fumri culiivation

.and collect. korlaya darecs from the cultivators; in other woras,
_he said, any kumri cut in these forests must be by cultivators

employed by and under me. Supposing he had such a right. it

.might well be called “muli”; he might have a muli right to
collect if kumri cultivation was carried on at all. But thisisa

very different thidg from a mauli, i e, permanent hereditary
transferable ownership with 1l incidents of such ownership in ail
soil over which he could show that at any time he had got the

forests cut and cultivation carried on for a year or so at a time

at intervals of ten to fifteen years.

It has been contended that acquicscence and recognition on
the parc of the revenue authorities for a long series of years in
the enjoyment, by the plaintiff’s family, of the forests claimed
furnish strong evidence that the plaintitiff’s rights are what he
alleges, whatever may have been their original foundation. The
large exuent of forests or juugly ground in Kanara, as compared
with the number of revenue offi ers to superintend ir, may
however, be a sufficient explanation why the revenue officers did
not assert what | consider to have been-the original rights of
Governmeut, viz., to have so imuch from some one or other
(whether vargdar or cutter) for every knife wielded in the forests
for bumprt cultivation; but of acquiescence in or recognition of, by
any superior revenue officer, the rights as now pus forward on,
bichaif of the plaintiff, 1 ses no evidence, or, what is the same thing
no suflicieny evidence. An exvression here and th(.lb may- bo
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found on the part of a revenuc officer arising alio intuit, on
‘which may be founded a certain amount of fair argument. The
alleged recognition and acquiescence, however, really, I- think,
vesolve themselves inte. this : the course taken by Mr. Blair in
1841, the allowance of double assessment to the vargdar between

1848 and 1860, and the admission contained in paragraph 4 of the-
order of the Madras Government of the 23rd May 1860. As to.
the true bearing, in my opinion,. of Mr.. Blair’s orders, T have-
already expressed myself. The so-called dugn? srrangement, if:
regarded as coupled with the contemporaneous regulation and.

1esirictions on Aumrt cultivation, was, 1t feems to me, a clear

interference with, not a recognition of, the plaintiff’s claims as-
now put forward. The allowance of dugni to the vargdars ought,.

I think, 1o be treated rather as indulgence which it was-thought

proper to exercise in favour of the vargdars in consideration of”
their having, in fact, for many years past, derived considerable -

profits from their connexion with kumai cultivation, than as any

recognition of their alleged.rights.

The paragraph in the order of the Madras Government is as.

follows :—% 1t appcars that certain provrietors of land in parts of

Kanara and some persons. not holding land at all, claim to have-
exclusive. and. proprietary rights of Aumri over extensive tracts.
of forest land, so that no other porsons. can cut kumrt within.

those tracts without their permission; while they allege that their

owon rights to make or allow Zumsri there at pleasure can no more-
be interfered with jhy Government than their rights over their.

ordinary landed estates. These claims appear to have been
acquicscel in for many years by the revenue authorities of the

district : but, when subjected to Investigation by a late collector
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(Mr. Blane!, they were found to stand on no gool foundation.”

"Che ground for the cXpression of the opinion on the part of the.

Madras Government is referred ta.in the order itself as being

Mr. Fisher's report of 30th. Angust 1858 and, the report of the

Board of levenue of the 16th April 1859 ; the latier report being,.

ag. the order of Government states, based on the report of the

collector, evdiently meaning Mr. Fisher’s said report. In tholv

first place, it is 10 be observed that the claim, which, it is stated>
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has been- acquiesced in, was of exclusive proprietary rightin
kumri cultivation, not of general ownership in the soil and the
incidents of such owneship. Then, agsin, it must be borne in
mind that the Government resolution deals with the general
question of putting an end to kwmri; the passage has no parii-
cular reference to plaintiff’s family claims. 1 feel some difficalty
in seeing how the statement as “to acquiescence for many years,
&c.,” “appears” from Mr. Fisher’s report or the proceedings of the
Board of Revenue. Both those documents are, so faras I cun
see, silent as any acquiescence in claims by revenue officers.
Besides, it is sarely not enough for a plaintiff to rely on some
general statement in a Government resolution, Tne plainviff
must show in this particular case that his proprietorship in the
forest claimed in this suit have been so recognized by revenue offi-
cers as to afford a Court of Justice sufficent ground to iafer such
proprietorship, however it may have arisen. Now, this, it secmns
to me, the plaintiff has failed in doing, The recognition of the
rights of plaintift’s family, really, I think, consists only in this ;
that the principle on which Mr. Blair seems to have acted in 1841,
involved this, that Martoba was alone entitled to collect from
cutsters on account of kumri cultivation in respect of the the Balj
jungles and such jungles of Kaignad as had been kumwried from-
the beginning; but that as soon as any acts of Martoba, indicating '
a' claim to general ownership of the forest (such as cutting and
seliing wood), came to the knowledge of any higher revenua
officer, they were promptly checked, and resisted, not only by
latter revenue officers, but by Mr. Blair himselfin A. D. 1841,

From a consideration of what, in my opinion, was the original
nature of kumri assessment as an assessment upon or in reference
to so many actual labourers; having regard also to the peculiar
character and incidents of the Zumri cultivation itself an disclosed
in this case, to the evidence which the Government accounts
and particularly the jamabandi chittas aftord of the relations
with the Government of the plaintiff's predecessors as vargdars
in respect of the levy from time to time of fumsri assessment, I
have come to the conclusion that the entry of fumri assessment
in the plaintifi’s vargs, and its payment for a long series of years,
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does not show or manif- st any estate or permanent right at all in __ 1¥7

the forests. as such, as being vested ‘in the plainiiff, even as to
such ground as he might have been able to show had been at

513

1879
Bhaskar-
avpa

€.
The Coliee-

former times Eumried by his labourers, and that, whether or nos tor of nerth

as 1o such last ~mentioned ground, the Government may have had,

or, having had, may have ceased to have, any righr to coliect

korloya direct from the cutrers so Jong as any lumri cultivation
at all is o¢ was carried on ;vet that they had the right to stop the
cultivation altogethier (remitring the Fumri assessment entered in
the wvargs) in all forests of North Kanara, including those in
question in che present case, not shown to be orivate property, on
soms other ground than the mere entry of Zumm assessment in a
particular warg or number of wargs. Tnis being so, I am of
opinion the Juge below was right in dismissing the plaincifi’s
suit, which was to recover possession of particular tracts of foress
on ‘the ground of ownership shown or evidenced only (aparr, of
course, from the question of the sanads) by such entry in his

vargs of kumri assessment.

Now, supposing that it may be considered that the plaintiff had A

established a right, exclusive of others and permanent as against
the Government, to have kwmri culiivation carvied on in such
places as he could show had theretofors been iumried by him or
by his permission, or even throughoat the limits as claimed by
the plaint, I do not, as will have been. perceived, consider he has
established any such right; but, supposing he had, how does his

suit stand ¥ Such a right, having regard to the incidents of the

cultivation itself, does not, in my opinion, necessarily involve
general .ownership in the soil any more than does an exclusive
right to ecut, carry away, and sell turf taken from a certain place,
as in Wilson v. Mackreth,(1) or a separate and sole right to hava

the herbage and pasture of certain ground, as in Burt v. Moore, 2)
But in the first of those cases the question was, whether one who
had a right exclusive of others, as distinguished from a common
right, to use certain land, though in a limited manner as to cug
turves, could maintain an action of trespass quare clausum fregit
against another who had cut and carried away turves from rhe

(1) 3 Burr. 1824 (3) 5T R, 329,

Ranara,
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same land. In the other case the question was whethez one who
was entitled by demise to the separate and sole right to depasture
cattle on certain land, was so far the occupier aud possessor of
the land as to be entitled, as against the lessor, to exercise the
private remedy of distraining cattle Jamage feasant. It was held
that the rights in each case, being exclusive, though limited as to
extent, gave such possession as to enable the plaintiff in the one
case to maintain trespass quare clausum fregit and in the other
to justify the defendant in having distrained. The general
remedy, however, for one who has been disturbed in a right in
alieno solo, such as a right of common of pasture or estover, hag
always been by an action on the case for disturbance, sounding in
damuges ; though, if his right was exclusive and not merely ecom-
mon, albeit that it did not at the same time amount to genera]
ownership, he was entitled to maintain trespass quare clausum
fregit ‘also, however, ending in judgment for damages. I shoulds
however, be surpriced to find (and I have searched in vain for
any such case) any duthority to show that one having such a
right, though exclusive, but not amounting to general ownership
has been held entitled to maintain an action of ejectment, and
that, too, as against the person in whom the general ownership of
the land isc Kumoi right in one may, I think, in itself be con-
as. qunite consistent with general ownership in the soil

sidered

being in another, just as an exclusive right to cut turves withoug

limit was in Wilson v. Mackreth 5 and here, if such general owner-
ship be not in the plaintiif, there can, I think, be no doubt such
ownership is with the Governwment. In the present case, moreover,
as to three of the properties claimed, the plaintiff by putting
forward and insisting on the sanads admits that general owner-
ship, including Lumri and all other rights over the forests, was at.
tain dates wishin the last eighty or ninety years in the Govern_
ment. 1f the sanads be not accepted, the plantiff has only kumri
right as sach to rely upon, which right, in my opinion, is quite con-.
sistent with the continuance of general ownership of Government.
His right being in itseli limited by its incidents, and consistent.
with the general ownership of Government, the fact of its existence
and enjoyment does not displace such general ownership. Burin

ihat case his richt, if disturbed, whether by a stranger or by

cer
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~ Government,” would have to be asserted in the form of a suit for
“damages for. the disturbance of a right in alieno solo, not by a
suit 1o recover possession.  Had I arrived at the conclusion that
the plaintiff had a permanent and exclusive right to carry on
kumri calvvation within the limits specified in his pilaint, L

should still have felt obliged to dismiss his suit, which is directed

to recover possession on the ground ol general ownership. T’na,

is the case the plaintiff has put forward ro the lasr, and to which his

evidence was directed, and it would be quite inadmissible for him
to fall back on another case, which, if established, would have, as
‘18 resuls, a relief wholly different w that which, and which alone,
he has all along asked for.
Tne bearing of the Limitation Act on this casefwill be found,
1 believe, to be fully treated of by my learned colleagne.  and I do
not, therefore, propose to make more than very few and general
observations unon it.  Supposing the plainciff and his predecessors
to have had the rights now asserted, the difficulty seems rather to
be to find "act of the revenus officers, at least after A. b. 1847,
“and down to AD. 1858, which was nota denial of, if not an actual
interference with, them. Iris, ! think, qnite c’ear that plaintiff
or his predecessors bad no enjoyment of the timber, eXuept by
permission of Government orin asecret manner, aud their To-
“meral rights in respeet of timber custing as dissinet from Fumri
culiivation had been denied by Mr. Biair already in 1841. The
wood and timber in forests, vart of plaintiff's claim, were ina
very large number of casesand to a very large- extent between
1840 and 1855 (see abstract exhibit No. 10 in appeal) sold and
disposed of by officers of Government and on account of Govern.
ment. Had only one or two or a few such orders and conrracts
been produced, it might, no doubt, be necessary that it should be
proved that each was,in fuct, carried into offect  Itis, mwovm‘,
80 improbable in itself that such a mass of orders, conrracts and
other documents should, year after year, be made and entered into
without their being vut into execurion; and the evidence of Mr.
Muller, Pedro Franeis Fernandes and Manoel de Cruz . being
sufficient to show, at any rate generally, the large dealings in
fiimber and wood on the part of Government in respect of these
ovests, thas 1 can feel no doube that, if not all, at least the * greater
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part of these very nnmerous orders and’ conernees 48 10 timber
were, in fact, carried into effect. And we dini s on several
occasions these sales of timber are made a snnoject of complaing
by Bhaskarapps, He would not have com-umri, a3 he aid of
mere orders and contracs, uuless effect had boen given to them.
So far as these orders and contracts were cartied into elfect, they
were all infringements of the rights of the plainiff’s family as now
claimed. Those large dealings in timber by Governmment are the
more important having regard to the fact that in AD. 1841 Mr.
Biair had already and in general terins denied Martoba's cluim to
cut timber. As to complaints by the plaintiff as showing that.
the deaiings by Government were actual, not merely orders and
contracts without being carried into effect; we have,in Fasl1 1262
Bhaskarappa complaining to the collector, Mr. Maltby, (see
exnibis 279 of the 7th April 1833)) as follows:— Consequently I
am alone prevented from cutting the trees” . referring to forests in

Kauignad and other villages in Kadra Magni),“ while other people

obtain permission to cut and sell (trees) and derive profits there-

from. Owiog to the presens rules” referring probably to the

collector’s circular order of the 14th November 1851, exhibit 173),
“iny raiyats have been left no room for eutiing the kwmri, and |
have suffered loss in consequence, which is keenly felt.” As to whan
was being, in fact, done under the orders of the revenue officers, us
stown by complaints of the plaintifi’s family—see also Ramchan-
dra’s vetition of the 7th September 1857, exhibis 282. Then
we have the class of documents (not to speak of the case of Pandu-
rung Shimpi in A.D. 1841, to which accompaniment 56 to exhibit
56 relaes) showing that Government had in the period A D. 1848
to A.D. 1856 given out for cultivarion refahnasht or other uncul-
tivated land (whether stricily rekahnasht or not, and I under-
stand “rekuhnasht”, as distinguished from *kulnasht”, to mean
Jand which had never at any time vaid assessment! kulnasht
being land for the time being destitute of culiivators, though at
some previous time it may have been cultivated d and assessed) in
the villages of Goera, Kaignad and Buaire to others than the
plaintift’s family. | Such grants of waste land in these villages are
'111 instances of acts on the vart of Government inconsistent with

and inv ol\mu a disavowal of the Dlammﬂ 3 rights as DOW C .u?md
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of documents of this class falling between the years A. D 1848-
1865. We have in a.D. 1854 and A. p. 18585, as toland in the
village of Goera, exhibit 460, accompaﬁiment 4 exhibic 460,
accompaniment 2; exhibit 460; and exhibit 460, accompaniment 9.
As to land in Kaignad, we have in the vear A. D, 1848 exhibit
122, exhibit 380, accompaniment ; exhibit 123, exhibit 121. In the
year A. D. 1851, exhibit 404. In the year A. D. 1852, exhibit 380,
accompaniment page 664; and exhibit 397. In the year A p.
1854, exhibit 396 and exhibit 380. In the year A. p. 1855 we
have in exhibic 879 & new wvarg constituted as mauli 37 in the
name of “Budgowda” in respect. of rekahnasht land in Kaignad
given for rice cultivation. :

In 1856 we have other rekaknasht land in Kaignad given for
rice cuoltivation, and counstituted. a warg, as muli No. 8, in the
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name of Anappa Putappa; snd in the same year rakhnasht:

land in Dasnali, in Kaignad, given for rice cultivation to Deganya

Govind (see exhibit 396, accomvaniment 1, and exhibit 391).
In resoect of Bhaire village, there are similar documents in
evidence in respect of the vear 1854, exhibit 460, rccompani-
mens 3, and of the year A D. 1855, exhibit 460, accompaniment 8,
<and  exhibiv 460, accompaniment 7 (the last document relating
“also to same land in Goera).

Then there is the class of documents showing, between & p 1853
and A. D. 1858, applicalions by Bhaskarappa or Ramchandra for
permission to cut, and security bonds in respect of cntting such
and such fumri in the forests in the villages of Goera, Kaignad
and Bhaire forests and the hamlet of Bali. These avyplications
were in purgpance of the regulations introduced by Mr. Malthy’s
circular order of the l4th November 1851 (exhibit 173). In
March 1853 we have application and recognizance by Bhaskar-
appa with relation to kumrt cutting in Kaignad (exhibits 164
and 165); This application of 18th Avril 1833 as to bumriin
Goera, Kaignad, Bali and Bhaire (exhibit 168); his avplication
an{d recogni‘a?mC& 25th March 1834, as JLumri in the same
villages (exhibits 166, 167); the sub-collector’s order of 23rd
Febrnary 1857 (exhibit 147) : on a petition of his relating to kuwmri
cuuting?in his vargs * generally and bis brother Ramchaudr’s

12 .
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applications of 19th December 1856 as to fumri in Bhaire, Bali
and Kaignad (exhibit 163) and -the one referred to in the order
of the sub-collector of the 26th Jannary 1858 (exhibi: 146) for
permission te cut 800 acrss of Fumri in Kaignad, ‘Goera and
Bhaire.

1t was contended as divesting these documents of the character
of an acquiescence or submission on the vart of Bhaskarappa and
Ramechandra in or to the interference by Government with their
Fumei richts, that the applications contain words showing that
the acquiescence or submission was ouly provisional and penaing
order of higher authority. The words relied on, not however o
be found in all these documents, are snch as these :—*T1 will

pay or produce the remaining amount” (i. e, the excess of produce

over double the assessment) “to be held in deposit,” or “in order

to be devosited till disposed” (of the matter) “hereafier.” Buat
admitting’that Bhaskarappa and Ramchandra did make these ap-
plications, and pay or agree to pay excess of produce over double
assessment on the footing that the arangements in force were
provisional only, and subject to further orders of Government as
to return of proceeds of fumrt cultivation so paid over by the
vargdar, the interference with the kumri claims of the plaintift’s
family was not with their consent, and was none the less inter-
ference. in fact, with their rights, even if the revenue officers
stated to them to this effect: “If the Government ulumately
decide in your favour, the advantages you would otherwise have
enjoyed 7 (i. e., the excess of vargdar’s coollections or vrofits over
donble assessment) “shall be restored to you.”  Tbe alleged
canse of action, if anv, arose on the interference, in fact, with
the rights of the plaintiff’s family, and it was mnot less an '
interference that he wns told “if Government decides in
vour favour vou shall ultimately get some money back.” As
bearing on the question of limiration, these documents, itseems
0 me, are very important. 1 do nor find in the oral evidence of
Ramchandra or of the plaintiff Shrinivasrao ony trace of this sug-
gested consensual arangement, by which all action of the reve-
nue officers down to A.». 1861 was to be treated as provisional
4l final order of Government, so as not to prejudice the right
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of vlaintiff’s family. On the contrary, their evidence (though ins
some points mutually contradictory and self-contradictory) seems
to me to treat the orders of A:D. 1848, 1849 and 1851 as to limi-
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ting the area of fumri cultivation, and the levy of double assess~ tor of North-

mens for cach acre of forest cut beyond the area for- which. per--
‘mission had been obtained, as invasions of their- right, and:
orders, moreover, which they did not obey. Ttis necessaryto be
careful, in reading this evidence and- some of the- ducuments in
the case, to distinguish the two sorts of ditgni spoken of, viz.,.
the dugni or double the amount of the assessmens therefore paid-
by a particalar vargdar, and which- dugni” was-to be allowed to
him, the vargdar, and to which “dugni” or double assessment the
exhibits Nos. 90 and 92 refer; and the dugni or “twofold jama-
bandi” to be levied in respect of each acre of ground cut by or by
order of a vargdar over and above the area which he had had
pormission to cultivate, and which area was fixed}with reference
to the number of acres estimated as safficient to vroduce doubie-
the assessment payable by- the vargdar. Lo this latter dugni
exhibit 173 refers. The sum of Rs 11,827-14-5 claimed in the
plaint, consists of, if I understand the matter aright,in fact of
1wo classes of ifems: firsi, the estimated produce of permitted.
kumri culsivation. over and above the amount equivalent 1o
double assessment (and which last-mentioned amount - was to be

paid to or retained by the vargdar), and the “two-fold jamaband:”

in respect of each acre of kumri cut beyond. the permitted amount.
and which waslevied from him..

But the levy of this “ two-fold jamabandi” was surely-an-inva™ -
sion of the rights of plaintiff’s family, if at least they had a right,
to fumri without stint in the jungles now claimed. Though the
sum was “‘held in deposit”, it was not 50 by consent, exceptindeed i
a consent compelled by fear of an exercise of the powers. of
revenue officers. Ramchandra when asked, on the 12th October-
1871, “what advantage did you obrain by the dugni. ocder 27
answered :*“ 1 consider this order entailedloss to me, as the balance
was kept in deposit by the Government. The balance I paid into
the Government treasury according to the collector’s order,”
and in the examination of the plaintifft Shrinivas, on the 17th
October 1871, he states his point of view as to this matters.

Kanara..
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Having mentioned that a dispate had arisen in Fasli 1265 as to
the accuracy of some *‘ dugni account” and as to'the contention
of plaintiff’s family that they, according to justice, were. entitled
to keep the profits, i.e., the eXcess over the dugni, he says:
“ Qovernment issued an order that the question will be taken into,
consideration hereafier, and that in the meantime we should
pay the excess over the dugni, and that, in default of our pay-
ment, our property would be attached and sold.” He afterwards,
speaking of the collections made from the family in eXcess of
dugni from Fasli 1258 to Fasli 1270, viz., the amount of Rs.
11,827-14-8, says: “They were collected from usby the issue
of waida chits. In some instances our property was attached,
and when it was ordered to be sold, then we made payments. I
remember the first attachment took place in Fasli 1262 or Fasli
1263. I don’t exactly' remember my property was attached
on several occasions.”

I must say I feel quite unable to accept the argument that all
this! was done in pursuance of any arrangement to which the
plaintiff’s family were consenting parties as provisional only, and
which was to be without prejudice to any rights they had. Every
levy of the sums so referred to, gave, itappears to me, a cause of
action if the plain:iff had the rights he claims.

The Bhaskarappa or the plaintiff may have carried on Fumri
cultivation wthout permission of the Government officers, and
beyoﬁd the limits allowed them, within the first wwo or three of
the twelve years before the institution of the suit, is in itself nos
impossible. The plaintiff admits he did not, after the order of
20th March 1861; but such cultivation was concealed, not open,
and if the plaintiff wants to rely on such acts as an answer to the
bar of limitation, he must surely, having regard to the nature of
the suit as one for recovery of possession of definite tracts of
land, show distinctly the localities within which such acts were
performed, and as to which his alleged rights (interfered with and
obsiructed as to other localities) have, he contends, been pre-
served. As to this, however, he has left his case quite bare. I

~ agree with my learned colleague, that this suit is barred by the

Limitation  Act, and was on that ground alone properly dismissed
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WesT, J.—The plaintitf Bhaskarappa, replaced on hig death by
his brother Shrinivasrao, sned the Collector of Kanara to recover
possession of a tract of forestland estimated by one of the wit-

‘nesses at about 320 square miles, from which, as he averred he had
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been wrongfully ejected in eXecution of am order of the collector

made in Mareh 1861, :

The allegation of the plaintiff was that his grandfat};e‘r had
received from officers of the Government of Tippu Snltan two
sanads, or grants, conferring upon him the forest lands of the
village of Kaignad, and of the hamlet of Bali, entered in the
Government records as warg, of estate, No. 10, under the name
of DBalkrishna Shenvi, in the revenus accounts of the village of
Bhaire. The whole forest of the village of . Goera, he alleged,
had by a similar grant been conferred uvon ono Goonot Desal,
by whom it had been made over to plaintiff’s grandfather RNada-

shivrao. As to another forest proverty situated within the Iimits.

of Bhaire, and entered in the Government records as geni varg
No. 23, under the name of Narayanapa, as successor to Ganoji,
the plaintiff alleged that the interest of the cccupant in this estare
having been held by his family for forty years, he was entitled
to retain possession of the same,

In the case of each property the plaintiff has not qﬁestioned
his liability to pay to the Government the sum due thereon ac-
cording to the ordinary assessment for land rrvenue; or such other
gnm a8 may be justly payable under the terms of the sanad
applicable to that property. But, subject to such payments as
may properly be exacted, he maintains that he has a right to the

continued and permanent possession and use of the forest lands .

comprised in his claim. He asks to be restored to possession of
them, and demands, further, that certain sums, exacted from him
by the revenue authorities from the year 1849 down to 1861 as a
tax or rent uvon his exXercisein those years of his proprietary
rights by way of “kumri” cultivation, be refunded. These, with
mesne Profits for the three years immediately before the filing of
the suit, are the substantial elements of his claim.

The collector, defendant, denies the genuineness of the sanads
and the authority of the officers by whom they puroort to have
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been issued to make the grants comprised in them:. The enjoy-
ment of the forests in quesiion by the plaintiff and his predecess
sors, even if held under the sanads relied on, and much more i-
these fail, has never, the collector maintains, been of a proprie-
tarv or possessory eharacter, but has been of the nature merely
of a farm of the fees customarily leviable at rates settled by the
revenue authorities on the culiivators each year cutting the

jungle for “Lumri”. The possession and the use of the forest

has always remained with the Government, which; exceot in so far

as its right to fees fumri cultivation had been farmed to the

plaintiff’s predecessors, has exercised all the rights of proprie- '
torshiv by means of the revenue officers of the district. Whatever

the rights, ton, of the plaintiff may originally have been, the claim,

it is contended, is wholly barred by limitatiom.

" The District Judge upon the issue of “what rights has the
plaintiff in the properties claimed” has dealt with the claim as
regting, for all the properties in dispute, ﬁpon the footing of an
occupaney by the “plaintiff recognized by the Government, as well

d¢, in the case of three of them, upon the sanads adduced as a

special basis of the plaintiff's title. No ohjection has been taken

to the width of this inquiry, and in this Court the case has been
argued on the broad ground of whether, in virvue of the sanads or
by any right whatever, the ptaintiff is entitled to possession of
the properties sought in his plaint or any wvortion of those
properties. The District Judge found that he was not. He
found also that the suit was barred by limitation. In appeal the bar-
of limitation has still been relied on by the coliector, and, under:
ordinary circumstances, we should deal with that objection before
entering on the merits of the case, bat in this instance the two
inquiries cannot practically be sevarated. Whether the suit is or
is not barred by limitation, devends on the nature of the rights.
enjoyed and interfered with, on the revenne history of the district

" and of the villages in dispute, and on the proper construction of:

a series of transactions between the plaintiff’'s family and the.
revenue officers, which it thus becomes our duty to investigate.

When  the fall of Tippu Sultan, in May 1799, imposed on the
British authorities the necessity of providing for the government
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«of his deminions, one of the first measures they adovted was the
“despatch of ‘Captain Maunro, vested with powers as collecror, for
the adminisvration of the province of Kanara, The difficolties
* which this task invelved, and the means by which they were
“overcome, are recorded iu a series of revorts of the vear a.n. 1800,
which werve as monuments ab once to the practical genius of
Munro himself and to she wpolivcal sagacity which chose him
for u post thatgcalled for the vossession of Véry unusual abilitles,
As a basis for a re-adjustment of the land revenue, which was the
miin source, of public income, Munro, afrer subduing oven on-
position by measures of considerate firmness, entered ¢n an in-
vestigation -of the relations thav had subsisted between the land-
holders and the successive governmenss trom the earliest times,
«of Wwhich authentie accounts had been preserved down to his own
day. The princival results he presented to the Board of Revenue
ar Madras in his letter of the 31st Ma,_v\ 18001 (~xhibis 366, p. ),
which affords ome of the best extant reviews of the princivles
and methods of raising the land revenue in an Indian provinee
in the times before the esianlishinent of the Brisish ruie.

This report has been examined iu such de:ail in the judgment
in the Kanara Land Assessment Case(®) that iz will not be neces-
sary at vresent to repeay that process. It will be enongh 1o
glance cursorily as those points in the report and the juigment
which hear materially wosn the questions now before us; bur as
these works are concerned almost exclusively with the ordinary
assessment of Jand reclaimed and beld for permanent culrivasion,
we shall have to dwell in rather greater deiail on some mutters
which in them, if noticed, are but touched upoun, as being of but
subordinate importunce. The relations between the Government
and its subjects as to forest lands colsely resembie in some res-
vects those of which enltivated lands are the objecr, bur in orhers
they differ very widely. Thne likeness and the unitkeness may
equally be traced to the partial,and bug partial, identity in thelr
narure and history of the two kinds of proverty.

Munro., writing in 1870, said : * Nothing can be plainer than thas

private, landed proverty has never exXisied in India eXcepi on te
(1) Ex. 366. p. 5. (2;12 Bom. H, & Kep. Appx. 1
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Malabar Coast;” but by private property he mesnt only land
assessed so low as to command a ready sale(!) and immediately
after the demonstration of thisin the report of the Kanara Land
Assessment Case follows the opinion of Mr. Ells, “a very
weighty authority,” ‘that private property in the land was
already so well established in India when the lawgivers wrote
that no text was necessary to constitute it.”’®) Manu says(® the
sages “ pronounce tha land to be the property. of him who cus
away the wood ;” and as the same ancient code recognizes the
right of tha king to a share of the vroduce 4y and to compel culti-

‘vation so0 us to yield his share, 8) we find the main principles of

landed property and of the land revenue clearly defined in the
earliest jural work of the Hindun literature. 8 The more recen:
writers of authority’ on the same class of subjects are quite in
accord with Manu ; and the modern J agannatha, whose Digest was
translated by Colebrooke, so far from denying the subjecté’ property
in the soil, as Colonel Wilks thought, insists upon it in the

© strongestway.()  When he adds, in language which has no doubt

lost some of its foree and clearness by translation into English,
that the lordship of the king is more powerful than the ownership
of the subject, who therefore enjoys but a dependent property,®&)
he merely expresses a proposition of the rajniti (political philo-

(1) See his report as collector of ihe ceded districts, Rev. and Jud Sel.
Vol. 1, P. 94, and the Board of Revenue, ¢4, p. 588; 12 Bom. . C. Rep, Appx.
41. See too, Mr. Babington's report, Kanara Land Assessment Case, Printed:
Documents, III, 66, para. 18, and the Proceedings of the Madras Government,
ib, p. 109, Fifth Rep., p. 524, quoted below, In their letter to Bengal, of 6in
January 1§15, the Court of Directors expressly abjure the doctrine of the
sovereign’s proprietorship of the soil. See Rev. and Jud. Sel, Vol. I, p. 2:3
In their letter of 17th December 1813 to 3adras, they say of Kanara:* we
“have not property in the land to confer, with the exception of some forfeited
estates.” Ih, p. 511.

(2)12 Bom. H. C,, Rep.,, Appx.42. (8jCh ix, sl 44, (4)1b. ch. vii, sl 130

(8) Zb. ch. viii, sl. 243. (6) Se: the Fifth Bep., Appx. 25. p. 8§28-

{7 Sir W. Jones says (Works, Vol. VIII, p. 208) in the preface t¢ Al-Sirajivyah.
that “the old Hindus most assaredly were absolute proprietors of their land,
though they called their sovereigns lords of the earth.”—See Wilks's Historicay
Sketches, Vol. 1, vage 191.

{3} Bee Colebrooke’s Digest, B. 1I, ch. i, 8 1, + 13, 24; Comm. Bk, .V
ch i art i. t. 2, Comm, ad. fin,
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sovhy) which has its counterpart in the writings of European
authors on the theory of government and on natural law, who
still have not thought the existence of absolute authority vested
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somewhers in the State and of the sovereign’s eminent domain to%"f North

ncomuatible with vrivate vights and individnal proverty. ! Lord
ilyndhurst in the case of Freeman v. Fuirlie'?) arrived at the
conclusion, both. from the ancient law of the country and from the
Bengal regnlations of 1793, that ¢ the proprietors of the soil had
"a pernanent interest in it,” which, he says, gives “an entire and
absolnte dominion and ownership,” subject always to the jama

or assessment.

Inthe earlier Hindu law the sale of the land belonging to a
family is absolutely forbidden.(® Juganuvatha regards forfeiture
as impossible without a real of fictitious assent on the part of the
owner. ' Itis ro his principle of an inseparable connexion that
we must probably ateribute the right, very widely recognized, of
a landnolder who had deserted his holding fo return and reclaim
15 even after the Javse of many years. In the Decean the mirasdac
could exercise this right for at least shiriy vears.’d) In Kanara,
Munro reports:'® * The alienasion of land, by sale or otherwise,
was nnrestrained, but nothing but gifs or sale or non-payment of
rens could take is from the owner. Ifhe absconded with halances

" standing a‘gninsn him, 1t was transferred to another verson (indeed
a neighbour mighs be comvelled to cultivate it—see page 20);

(1) Hobbe’s Commonwenlth, Pt. 1I. ¢. 24; Compare. ch. vi. a. 15;7Grot,
D.J. B P, Lib IL, ¢ =xiv, s. 7; Bynkersheek Q. J..P. I1.15 ; Puffendor
L, B, B. VI ¢, v,s 7;Vattel by Chitty, pp. 111 112 ;12 Bom. H. C. Rep,
43, Appnx. '

(2) 1 Moore’'s Ind, Ap at pp. 231, 843. Compare the views of Mr. Grant {T.ord
Glenelgy, Fifth Rep.. Avpx. 4. «Sel. Kep.. Vol II). pp. 225 637, 977.

GyL IR, 2 Bom. p. 329.—See Kuanara Land Assessment Case, 12 Bom.
H. C. Eeq. Apox. I Printents, Documents, IL, 2i ;and Buch: Lys., Vol 111, 279,
Hernce the inextinguishable right of redemption of a mortgage once recoguized in
Kanara ; see Fifth Rep., n. 130; Buch. Mys. Vol. 11T, 242, 180,

(&) Compure Bracron, /. 262, Ttem siver pavpertatem wessessionem deriquerit.

animo rtinet eiciliter licet corporaliter non fuerit in possessione.”
(5) 12 Bom. H. C. Rep., 50, Appx.

(6: Ex 366, p. 2t.—See Ellis in Madras Mirasi Papers, p. 185, and Madras Rev

el., p. 817, 0f Rev. and Jud. Sel, Vol. L

: 13

anira.



526

1879

Bhaskar-
apoa

z.

The Collee-

tor of North
Kanara,

THE INDIAN LAW REPORTS. [VOL. -

but if he or his heir returned at ever so distant a period, it was
restored on either of them paving a reasonable compensation for
the balance and such extra expenses as might have been incurred
on account of improvements.”d] In 1848 we find Mr. Blane )
complaining of the mischiefs to which this right, still recagnized
gave rise. He considered the right itself as one of doubtful
validity ;3 but it had undoubredly been allowed by the Brirish
authorjties.(4' Thus it was that the pame of a former vargdar,
or Government tenant, was frequently resained in the revenue
accounts fur years, or even generations, after he had disappeared.
Mr. Harris says: There are many Sarkar lands the rent of
which is received from one person, whilst the name of another
remains in the Fkulvar statement, and who, from inability to cul-
tivate, had deserted the lanas, but will not agree to withdraw his
rame, hoping that he may some day recover and be again able to
cultivate *hem himself; whilst the person actually paying the
Government, fearing that he is liable 10 be ousted by the former
occupant, has no object in improving the land. This admission
of a negative mul righs has probably crept in form, the tahsildars
carrying with them from Lower Kanara the knowlege of private
rights so clearly established there. But of the Sarkar right to
assign such lands to the cultivator in long occupancy I never
doubted, and have acted uponit. I havealso endeavoured to
correct the former glaring abuse as furat it was in my power.”
As a means of security to tenants taking up deserted lands,
kowlnamas, such as the one marked H or K at vages 3, 19, were
published, aund mulpattas, or leases of the type of that marked B
at Yol. 11, page 58, of the painted documents in the Kanara tuand
Assessment Case, were issued in the earlier years of the century,
by which the gruntees were to resien it the mulgar came forward
within a year, bnt were notto be disturbed afterwards. ) As
tenanes holding from Government without a lease, Munro says,

“are eXposed to an arbitrary iucrease, they frequently claim a

11 Tifth Rep., p.130; Wilks’s Historical Sketehes, Vol. I. 155,
(2) Bx. 366, p. 237, (3) $ee 12 Bom, H,C. Rep. 93. Appx
{4) Kanara Land Assessment Case, printed Documents, Vol. 111, 6L

{T) Seealso Tx, II in thesame case and other documents.
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reduction of rent, when they have suffered losses;” and elsewhere,

he thus describes their position, speaking of those who had taken
up lands deserted ander the preceding Government : (1) *“The
temoorary holder could not obtain the provrietary right without
paving a sum of money, which he was uuwilling to do, and he
conld not venture to imurove. lest he should be dispossessed in
favour of a stranger. As he could gain little; so, on the other
hand, he conld not loss much, because remissions were granted

““on account of bad crops, which was never allowed in cases where

land was private property. When a man agrees to become the
provrietor of Sarkar land, he shows at the same rime a confidence
both in the forbearance of Government and in his own means of
imvrovement. because by the custom of the country, whatever
may happen, he has from this moment no claim to remission;”’
while, as to the mulgars with a proprietary right in their lands
he says: (2) “The accounts contained a register of the number
of landholders and the fixed assessment of their respective estates,
the total of which formed the jama, but thev took no norice of
waste lands when there was a provrietor in existence. Aslong a
he was presenat he was responsible for the full rent ,whether he
caltivated or mot...............It was never inquired what por-
tion of his estate a landlord cutivated or left waste. It was 8xpec-
- ted that, in .whatever state they were, he was to vay the whole
‘rent. When he failed. however, as was sometimes the case, it was
not usual, even where it could be done, to sell the whole or parg
cof his estate to make good the deficiency. This was looked upon
as a harsh measure, and was seldom resorted to. The usual castom
was to grant him time, to assist him with a loan of money, or to
remit the debt altogether” I his report of 9th November 1800,
Munro again insisis on the distinction to be observed between
proprietary lands andt hose held only at will(3)* A part of the rent
of wasre lands uvon occupied estate'in No. 2 (column 13) ought
in the course of a few years to be added to the assessment, They
consist both of Barkar} and vrivate lunds. In the case of Sarkar
Iands, where the cultivator of vart of the estate does not chaose to
become provrietor; they cannot be with justice assessed wniil they
(1) Ex. 366, pp. 4+, 6%,
(2 Ex 56, pp. 17, 20. (, kx, 366, p. 53,
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are cultivaied ; and even then, as they have in general been
deserted on account of over-assessment, very little more than the
shist will be obrained from them. In the case of private estates
so much indulgence is not necessary. I have directed the shist
w0 be levied from a portion of them this year, and in the two
ensuing years the whole of them onght to be raised to the Bednore
assessment.” '

It is perfectly clear from these extracts that, in theory, the
mulgar was compelled, in consideration of his greater security and
vermanence of tenure, to pay no the assessment from time to time
fixed on his estale without dimination on account of waste or of
unfavourable seasons. Tne same considerations woaid apply stiil
more strongly to the case of one holding under a fowl, a mulputta
or ocher description of lease, stivulating for a fixed annual rent.
Yet, as 1f to make every possible indication afforded by the Go-
vernment accounts uncertain, we find Mr. Blane revorting in 1848
that, In fact, the principle of payment, independens of extent of
cultivation, had not in practice been adhered to. The practice”,
he says, (exhibit 366, p. 182), “does not here exist, as in other
districts, of a raiyat only occnpying the land he pays for, and throw-
ing the waste land given np or left uncultivated into the general
aycat bunzar, or waste land of the villags ; but whatever be the
amount of waste it still continues artached to the estate, the beriz
being, except in special cases, remitted.” There was, in fact, “no
public record of the eXtent of any man’s land” (exhibit 366, v.
182}, and then he complains : “There has never been any avvli-
caton, in Kanara, of the simple rule, that a man has only: a right
to as much land as he pays for; nor is there any rate or rule of
assessment by which the collector can determine whether he has
more or less than he ought to have, or by which he can recover or
re-assess it. 1t is of no :avail for him to say you have three or
four times as much land as is equivalent to the assessment you
pay; the simule answer is, that it is within the limits of his varg,
or the production of some document or the evidence of friendly
neighbonrs to prove that it is his, and if the claim be resisted,

there is the ready resource of carrying the case into the Cours.”
The reason for the peculiarity of Kanara on which Mr. Blane here
dwells, consists obviously in the general recognition there of private

v
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property. What a mun held was presumed to be his own, though
subject to assess aent for the vublic revenue ; what he held in
Mosy ovher districts was presumed 1o be only rented to him by the
Government.(1)  L'ue remedy was to be found, as it has been, in
a re-adjustment of the assesswent, not'in an evicuon from the

prop HI‘I,y.

In the earlier report. to which we have referred. Manro savs
(exhibit 366, v. §): “ From the rewmotesy times, of which there 15
any record, il near the middle of the fourteensh cenwury. all fand
was assessed in rice at a qnantiey of rice” (£, e, cleaned rice) “equal
to the guantity sown of vaddy” (7 e, nnhusked rice). This would
be a provorsion of two to one on the rice sown, and, taking the
produce as it was ‘uswlly reckoned 1o be wwelve-fold, wonld «ive
to the Srate one-sixth of the gross produce. The orovortion™ was
afterwards repeatedly incrensed. and. whrough the exaction of
various cases, (2) became buv an illusory measure of the raivavs

burden; but in theory a share of the esumated vroduce wag

!ng‘fll'

always the proper amount of the State’s demand.  “¥] ¥
assesstnent,” Munro says, (exnibiv 366, p. 11.) *with ali additions
dowu to this era (. D. 1618) incorporated in it hasbeen more than
a century considered as the rekal or standard rent of all the
lands mthe coantry cultivated and waste.” The earlier settle-
ment of Harrthar Roy, en which this was based (3) “is not sup-
posed to have been made from any acrual measurement, but merely
from a rongh esumate of the quantity of seed reported to have
been usually sown in each field.” Thus, as Mr Harris revorted, (4)
“the foundalion stone of the 7elak ™ was ¢ the acinal fields in

(. 8es Mr, Grant’s;Memoir, Appx. 13 to Fifth Rep. ; Munro’s report of 15th
August 1807, quoted above, paras. 2, 16 ; Rev. and Jud. Sel., Vol p. 588,

(2 There were adopted by Haidar and Tiopu from the Hinda ralers Fege,
Rice’s Mysore, Vol. I, pp. 485,484, 493 ; Rev. and Jud. Sel., 1, 487,

The history of the land revenue was similar in Bengal. See Hir J. Suoe’s

minute, Appx. 1io Fifth Reu. varas 501, 392 (Sel. Kep on IHat India Arfairs,
Vol 11, p. 205y A review of Akbar’s system is given by My, Grant, & 03741

(3) Bx, 366, p, :1, 3ee also Muuro’s note on Levenuve Board's minate of 1518,
Kavara Land Assessment Case, Printed Docmments, 17, 31, But see, too, ex. 566
B, 217,

(+) Ranara Land Assesswieut Case, Printed Docaments, Vol. 111, 34,

{10 of Noreh
Lanara.
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cultivation and the-quantity of seed each field was sown with, (1)
The collector’s shirastedar, at page 92 of the volume from which
we are quosing.(2) savs this provortional “geni” or Government
rent was of immemorial antiquity, and successive collectors point
to it as the basis of the land revenne. (8) Under the severe rule
of Haidar and Tippu(4) she princinle of participation still served’
as is usual under Mabomedan governments, as the basis of the
sovereign’s demand but the provortion exacted or sought to ve
exacted was one-half (3) the gross produce or its money equivalent;
bar, in truth, all was exacted that could be extorted.(6) Tne raivats
who remained in a viliage were forced to cultivate the lands of
those whom an exXcessive assessment had caused to abscond.(7)
Thoe amil of a district entered into an engagement to produce at
srated amoeunt of revenue.(8) This had to be disrributed .amongst
the villages and within the villages amongst the raiyats in propor-
tion, af least theoretically, to the produce raised by each. The
amil was himself made wversonally resvonsible thar the sum for
which he had contracted should be forthcoming, and by way of
compensation he could punish the patels who failed to produce
the proper contributions of their several villages.(9) These reconp-

ed themselves by putting pressure on the individual raiyats.(10)

.

(1) See Buch. Mys. 1IT. 180. This mode of cstimating the revenue levi.
able prevailed widely ; see Mr Grant’s Appx. 13 to Fitth Rep..p, €42.

(2) As to his testimony, tee Proceedings of Poard of Revenue, dated 16th
November 1843, para, 54; Printed Documents, 115.

() Mr. Maliby, (ex. 366, p. 128} ; Mr. Blair, (ex. 366, p. 217} ; Mr. Blane
(ex. 3i6, p. 204)

() Kanara Land Assessment Case, Printed Documents, 111, 21.

(5) Mysore Revenue Regulations, arts. iii, xiv ; Sir J, Shore’s minute, Appx. I
to Fifth Reo.. paras. 29-31, pp. 172, 109, pp. 180, 217, pp. 182, 279, p. 197
Mr. Granv's view, &e., ib, p. 859, Kanara Land Assessmens Case Printed Docu-
ments, 177, 24, 95.

(€) Px. 366, vp. 22, 25.
{7y 15 22, 25. Comp. Rev. and Jud. Sel, Vol. 1, p.522.
() This was general ;see Fifth Rep., p. 634.

(9) Mysore Revenue Regulations, Act )X, Compare the Fifth Rep, A,p.. 1811

p.- 116, 8. 634

(10} Kanara Land Assessment Case, Printed Documents, VoT, 55 11,
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In such a staté of things gross irregularities were inevitable,

and it is notv sarprising if the evidence of even a theoretical adhe-
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rence to tié former proporiional system became in some instances The Callec.

faint and uncsriain (1) lhe extravaygant demands of Governmens tor of North

were, in fact, evaded by S‘Vbtun wic fraud on the part of the village
officers and others concerned in the levy of the lund revenue. 2)
Although the original theory had been that of a uniformn aliguot
coniribution to Government of u share of the produce, this was
found incomuvatible with the ecultivation of the poorer lanas (3)

“when the proportion vayavie had become unreasonably large.

Tipou's regulaiions(4) vrovide for an insvection of the fislds of

each village,(5) an essimare of the bijuari or grain sown, and of the
return as the land was of firss, secoud, third or fourth quality.(6)
By lowering the estimated ouvturn, the share of the Governmens
would be reduced; and Mr. Harris, comparing in 1821 the acinal
accounts of hnda in one of the wmagnis (sub-divisions) under him
with the rekak accounts formerly presented to the higher revenue
authorities, found (7) thatthe bijvari (sowing) was under-estimated,
thas *sthals” or plots of rice land were omisied, and that the dar
‘ot rate of contribution to Grovernment, which varied from five
times to one-half the seed sown, (8) had been taken 100 low,
Auvothor method of alleviation was to represenc the Jands calti-
vated by an owner or his servauts as held by ten
gross broceeds assessable for revenue were by this
with the rent deceived by the landlord, abous fifcy

ants.  The
device identified
ver cent. of the
(1) See Rice’s Mysore, Vol I o* 486+
In every part of India the numerous abwabs and similar extr
asimilar effcct. See Mr. Grant's view of the rev
Appx. 4; Buch, Mys,, III., 343,

a impositions had
euucs of Bengal, Fifth Rep,

c,v
»;.

2) See Fifth Rep., Appx. 25, p.

(55 See 12 Bom. H. ¢, Rep., €5,Appx., note e. (') Act XXXI,
(5) Comp. Kanara Land Assessment Case, Printed Documents, 111, 39. para, 25,
(6) This was copied from Akbar's plan, which was itself a development of the

Hindu syetem. See mice’s s Mysore. pp, 470, 443, 487 of Vol. I, sSimilar necessitics

had suggested a similar system to the Romans; see Dig, Lib, L, tit, 15,fr, 4, and
Gibbon's Decline and Fall, Ch. XVII.

(") Kanara Land Assessment Case, Printed Documents, 111,77 43.  Compare
b,u2, 93, )

*) Bavary Laud Assessmeny Cagc, Printed Documents, III, 49

Ranata.
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gross produce in grain to the cultivator; and v revresenting the
lands as held on mulgeni leases ab rents below their véal value,(1)

and variable onlv on n genaral revision of the relaf (2) the snm

actually leviable by (mvm nment was reduced ns low ns was thoughs

consisient with sufety.  This device was not indeed laid aside even
after the introdnesion of the British™ Governmens, (3) and was not

likely to be while it was at once easv and profitable.  Against

a true assessmens of grosslvproduce i wonld mnot avail, but it
would certainiy be emvloyed to diminish an ussessment based on
the Jandiord’s actual gaius. To prevens loss to Government

by arrangements of this kind, the Board] of 'Revenue in 1843

sav(4): “ Care shonld be taken never to fix” (i.e, estimate for

purposes of assessment) “ the -mulgar’s rent at less than 50 per
ceent.” {of the gross vroduce).

Harrihar Rov’s assessment had been founded on the idea
that, in taking for executive and religions purposes one-fourth of
the gross vroduce. the State would leave an equal amouut to the
landlord, the rack-rent recoverable from a tenant being taken ss
one-half the whole gross produce. It was a converse provosition
that, in exacting a molety of the rack-rent, the Sarkar would rake
one-fourth of the gross vroduce. This phase of the theory of
provortional contribntion seems, for rancons similar to those we
have just vouched on, to have preveiled over the other, wherever
almost, as must often have been the case,(3) they could not be
brought into.agreement.  In‘the Payen Char, where the lands
we have to deal with are sitnated, Mr. Harris savs a fixed rate of

increase on seed sown was generally received as the theory; but in

Bonawast, (5) and apparently elsewhere, the practice seems to have
been to bring out an estimate which shonld make the Government
share equal to that  which remained in the hands of she landlord,
suprosing he let his Jand to a cultivating tanant.  Muanvo thooght
that this was a prover and reasonable proportion.(7) The Board of
(1) RanaraTand "Assessment Case, Printed Documents, 117,
(2} 12 Bom. H. €. Rev.. 100, Apvx, (%) See ex. 366, pp. &3, 85,
() Printed Dosaments, p. 120,
(5 Ses Ranara Tand Assessment Case, Printed Documents, IIL 65, 70.

(6) Kanara Land Assessment Case, Printed Documents, 111, 85, 3¢,
(") Bx. 366, p. 49,
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R.eve'nue, in the minute already referred to, (1) say the attainment
“of this proportion, and no more, has been the object of all subse-
quent revisions of the assessment; but the first paragraph of the
same minute shows that, if it had been the object, it was one that
-~ was sought by indirect meauns. Mr. Reade in 1814 proposed to

take 80 per cent of the gross produce reduced to 20 per cent. for
Sondu and specially diminished for placeson the Maratha frontier.(2)
He assumed that the geni hutwali (rent produce to the owner
as landlord) was from 50 to 60 per cent. of the gross produce, an
. assumption which in any particular case would probably be incor-
vect.(3) Mr. Harris’s resettlement of Buddangode was made at
the rate of one-third of the estimated gross produce of the luﬁds(4).
This was approved by the Board of Revenue, who directed an
sxtended application of the system. Something was done towards
giving effect to their order; but, in 1825, Mr. Babington reports(5)
that the exaction, uniformly, of one-third would operate unequally
in many places, and was, in fact, impracticable.(6) Still the prin-
civle was not abandoned by the Board of Revenue, and, in 1833,
Mr. Viveash says: “The original assessment on the estates gene-

[
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rally is supposed not to have exceeded one-third of the gross pro--

duce, or one-half of the rent remaining after deducting the exven-
ses of cultivation.”’(7) He thus identifies one-third the grossproduce
with one-half the rack-rent. - In 1848, Mr. Blane remarks(8) thus
the investigations of the first seventeen years of British rule, with a
view to obtain a satisfactory busis of assessment “were confined to
inquiries into the rent produce of the estates without any atteunips
to ascertain the extent of the estates”; butin 1850 again Mr.
Maltby writes :(9) “The principle of assessment in this district and
{1y Printed Documents, p. 113.
(2) Kanara Land Assessment Case, Printed Docnments, 111, 2, 3.
@3) 1. 70, 93.

(¢t Kanara Land Assessment Case, 21 Bom. H. C. Rep., 179, Appx.
{5} Kanara Land Assessment Case, Printed Documents, 111, p. 64
{£) Sec also Mr. Cotton's Report; Kanara Land Assessment Case, Printed
Documents, 11T, 149.
(7) See Kanara Land Assessment Case, Printed - Documents, III, 74;
Mr. Cotton’s Kepost ; comp. Munyo quoted, ex. 366, p. 8.
. (8} Bx. 366, p. 179.
(9) 8ee Kanara Land Asscssment Cass, Printed Documents, 11, 118.

14
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that upon which our accountsare prepared‘ is that the Government
is entitled to one-third of the gross produce,”(1) to which he adds
that the produce is arbitrarily estimated, and that an exaction of
one-third, without under-statement, would produce general inisery.
In this confusion of theories, the annual jamabandi secured
the landowner against unreasonable demands in unfavourable
seasons, though at the cost, wherever the system of averages was

made the basis of & maximum assessment, of considerable loss to

the Government in fruitful years.(2)

It is necessary to bear these statements in mind in conside-
ring the various accounts and estimates which form a large pro-
portion of the evidence in this case.(3) Their preparation, even
where they are prefectly genuine, seems to have been governed
by no uniform principle.(4) The results of the survey reported by
Mr. Cotton(5) and Mr. Babington (. D, 1825) seem never to have
been embodied in them, and they are every hore and there encum-
bered with summations and averages which are turned to absolute=
ly no practical use. Often, indeed, the work is left half finished,
because it had suddenly become evident as the introduction of the
sarasari (average) assessment into Ankola was abandoned, or in-
definitely postponed,(6) that it was, after all, mere waste of labour
Munro’s practical sagacity had suggested to him that the only
safe basis of a taxation of the land was some kind of cadastral
survey. Ile instituted one of a rough kind in Barcur,(7) but
nothing seems to have come of it.(8) Mr. Harris's survey of

(1 Compare the Board of Revenue, Rev, and Jud. Sel,, I, 561, 563.

(2} Kanara Land Assessment Case, Printed Documents, 111,74, 88.

‘When the varg No, 36 at Kaignad was formed, the shistz was set forth as 1
hon (= Rs. 4), while the first jamabandi was but H. 0-1-4 ( =8 apnas) 4. e., half,
the sum reckoned as received from one married Aumei cutter as tenant., Printed
Documents, 455. '

(38y Ib., 81.

(4) Sec the memorandum drawn up by the shirastedar in 1831 ; Kanara Land

Assessment Case, Printed Pocuments, ITI, 81, 82, 88, 89.

(5) Kanara Land Assessment Case, Printed Documents, III, 64, 149.
(6) See Kanara Lond Assessment Case, Printed Documents, 111, 16, 27, 31, 36

(7) Ex . 366, p. 69.

(S} Bce Kanara Land Assessment Case, Printed Documents, 111, 79, para. &
gubsection, and yaras, 4, 83,
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Badangode was combined with a method of assessment, which, 79

as its extension was attempted, diseredited it;(1) and the Board of
Revenue, though recognizing a survey as desirable,(2) seem to have

Bhiaskor-
apps

The Colles-

thought almost to the end that by averaging the casual collections tor of North

of several years(3) on particular estates, by revisions entered on
without accurate data, and by other guesses at the capacity of
holdings to bear assessment, they could sufficiently equalize the
‘burden of the land revenue(4) without regard to the fraudulent
encroachments by which many properties had been enlarged, the
sub-divisions by which others had been unduly relieved of their
fair share of the assessment,(5) or the original worthiessness of the
local accounts, by which the individual distribution of payment of
the land-taX had been regulated.(6) The fulvar acconnts, prepared
for North Kanara in 1800-01, do not seem to have attempted

0 show either the extent or the produce of the individual land-

owner’s holdings, nor any more than the constituent elements of
the assessment as shist, shamil and the like.(7) In 1811-12 an
estimate was made, on the basis of the earlier one, of which the
accounts placed before us show several traces, and in this the

bijvari was entered (i.e., the quantity of grain required for sowing);

but the information, having been obtained fromx the mere 'state-

Aanots.

ments of the raiyats, was quite untrustworthy.(8) So also were the .

(1) Sec Mr. Lewin’s lettor of 5th September 1827 ; Kanara Land Asscsswent
Case, Printed Documents, Vol, 111, 70.

(2). 8ee Eanara Land Assessment Case, Printed Documents, Vol. 111, 210, s.
252,

{3) Sce Kanara Land Assessment Case, Printed Documents, Vol, III, 81, 89 ; ex.
366, pp. 174, 179, 227,

{4) Kanara Land Assessment Casc, Printed Documents,. Vol, 111, 99, 102, 104,
107, 109, 111,

(5) See ex: 366, p. 260.

(6) Sec Kanara Land Assessment Case, Printed Documents, Vol. {IT,.73.

In recent years the asscssments have been based directly on arca, the estimates
of produce being used only as a kind of corrective or ground of maximam.
ixamules may be found in the cases of vargs Nos. 36 and 37 at Kalgnad and tary
No. 2at Goor, Printed Documents, pp. 455, 604, G05.

(7y Eanara Land Asseéssment Case. Printed Dosuments, Vol. 111, 79.

(8) Kanara Lanud Asscsswent Case, Urinted Documents, Vol, I1I, 80, 90:
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statements of the geni Autwali (rent-produce) entered occasionally
for some years on the same authority.(1) ' ' ‘
The rekal accounts sent up to the higher authorities under
the native governments seem, in some instances, to have been
vreserved. Mr. Harris thought them authentic. But they “contain-
ed only she talukvar totals and fluctuations on each item (or head of
revenue) during eenturies”; no detail of any individual estate.(2)
Under Haidar and Tippu, indeed, only village scttlements were "
generally made,(3) the sub-disiribution of the burden amongst.
the raiyats being left entirely to the patels and shanbhogs.(4)
On the introduction of British rule these village officers were
cnlled on to furnish accounts of each holding.(5) They professed to
comply with this direction, and Munro appears to have astached a
value to the documents on which these’separate accounts were foun-
ded,(6) which was not warranted by their authenticity. Mr. Harris
says they were never scrutinized by the superior officers.(7) In
1828 Mr. Babington writes as to these accounts that “ ne reliance
can be placed upon them, as few can be found that have not been
falsified in some way or other”; (8)- and as the more recent ac--
counts even, prepared under the British rule, he says: “ From the
lax manner in which the village accounts have been kept in this
provinee for a series of years, and the destruction, alteration and
forgery of them by the shanbhogs, no satisfactory adjustment of
the revenue can be made from those now existing.”(9) They had,
in fact, for the most part, perished through neglect,(10) and thus the

¢}) Kanara'Land Assessment Case, Printed Documents, Vol, 111, 89, 90, 92,
’ (2) I8. 87, 53.
(3) Zb. 5. Comp. Mysore Reverue Regulations, s. 9,

(4) . 55. Munro’s letter to the collectors contemplates a common responsibi-
lity of the landholders of a village in the lastresort. See ex. 366, p. 69 ;12 Bom.
H. C. Rep, 165, Appx. Eventually he would have limited this mutual insurance
to 10 per cent. of the village assessment. See Rev. and Jud. Sel, T, 482, ‘

(3) In Sonda the individual settlement was ﬁrst made in 1806, Sse Kanara
Land Assessment Case, Printed Documents, Vol. III, p. 35.

(6) Xx. 366, pp. 9, 17.
(7) Kanara Land Assessment Case, Printed Documents. Vo]: 111, 85.
(8) 16.73. (9) 10. Comp. 1b. 89,

(:0) Revenue Board, 16th November ‘1843, para. 53 ; Printed Documents, 115
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‘only means whereby the accounts prepared at a Inter period conld
be tested, an ineffective means at best, had eeased (v exisu(1)

The remarkably well-informed shirastedar, who wrote in 1830
a memorandum, which has already heen referred ro, says in an-
swer to an inquiry of the Board of Revenue(2) : 'The Board say
that the beriz is fixed upon the guantity of seed with which lanp
is capable of being sown. Yhis must arise from their having exa-
mined the accounts which the shanbhogs originally delivered
n when the country first fell into the hands of the Company in
which the ¢ shist” and extent of ‘ byjvart ’ (sowing) are entered.
This bijvart was entered in the same manner as the shumary
bijvari acconnt was written in the year Visuvasn ( 1785-86) de-
scribed in the first paragravh of this answar.(g) It is not stated at
what rate per each mudal of seed the ¢ shist* was calenlated. 1t
is, therefore, impossible to say that the shist was determined npon
any fixed principles, such as that one mudah of seed wauld vield
so much produce. In the report of the settlement of the district
for Fasli 1236 it was stated that jamabandi accounts conld not be
- prepared according to the form received from the Board in Fasli
1235, and it will be perceived by the foregoing detail that there
are no authentic accounts of the bijvars of the lands of this zilla
The Board desire that copies of the Zadim (ancient) aceounts for
two or three villages may be prepared and sent to them. There
ate no such kadim accounts in existence. 1 have sent coples of
accounts which were writien after the Company took the country,
as I have described in the former part of this answer.” And then,
after a great deal of minute information about the revenue history
of Kanara, he says that the answers given to the inquiries made
by the first collectors had turned out obviously wrong when
tested ;“nor has it ever been discovered on what principles the
shist wasg originally formed.” Uuder each succeeding govern-
ment, he says, the amildars sought to raise the revenue to a higher
poins.(4) “Inmany instances they even divided the beriz of: the

(!) Sce Kanara Land Assessment Case, Printed Documents, Vol, III, 75,79,
:2) 20., Printed Documents, Vol. 111, p, 82,
(f) 16, Printed Documents, Vol. 111, 77.
(4) 15, Printed Documents, Gol, II1, 82,
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waste lands on «ll the raiyats of a village, and added that also to the
shamil” (i.e., they thus enhanced the skamil or extra assessment
payable by each raiyat). The village accountants, he says, in league
with their immediate superiors in the days before the Company’s
rule’ habitually manipulated the beriz payable on the wvargs, in
which they were interested, to the prejudice of the revenue and
of their neighbours.(1) Thus the most bcorruvpt‘ and unprineipled
amongst the lower officials became & wealthy class and the mosg
infliential in Kanara. Honest men could not but be ruined, and
“ the readiest resource the people appear to have had to save

‘therselves from extortion, seems to have been the falsification of

th asconnss for the purpeie of deceiving the (superior). officers of
Government.”(2) ** Nothiny, therefore,” Mr. Blane says, “ surprises
mo more than the manner in which the accounts furnished by the
shanbhogs appear fo have been received, at the commencement of
our administration, as genuine documents which might be relied
on.”(3)

The original accounts from which those prepared on the estab-
lishment of British ranle having been so utterly untrustworthy,

“and those which replaced them having been such as they are

described by successive collectors,(4) it would plainly be unszafe to
take them in any particular instance as conclusive of any fact that
we may find recorded in them, least of all when these are facts
affecting the proprietary or pecuniary interests of the hereditary
accountants, to which class the plaintiff in this case belongs)
Kven of the survey of 1825, in which, consideﬁng its purpose,
unususl care ought to bave been exercised, Mr. DBlane writes::5.
‘1 cannot look upon an imperfect and partial survey as otherwise

_than directly prejudicial to the interests of Government. There

is much reason to belieye that it has had this effect in the northern

(1) Kanara Land Asscssment Case. Printed Documents, III, p. 96; comp. th
Fifth Rep., p. 118, '

(2) Ex. 386, p. 174.

(3) 16, 176, Kanara Land Assessment Case, Printed: Documents, Vol I1I, 111

(4) The Court of Directors were well aware of the delusive character off the native
accounts generally. Seedcespatch to Bengal, Bev. and Jud. Sel., Vol. I, p.278.

®) Bx. 366, p. 214,
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district of Ankola and the Dalaghat, where  mno invesiigation _ 1879
of the actual extent of estates formed part of the plan of the Bzrﬁii“
survey ; but the land, as it was measured, was entered in the Fae Gollue.
accounts ag belonging to the different estates uccorling fo the dib- tor of Nortn
tation of the ralyats themselves, and now often, when a case comes Kanara.
to light in which exXtensive encroachments may be reasonably
suspected, an appeal to the entries in the survey accounts is con-

sidered as setting the question beyond dispute.” Mr. Viveash

had already reported that it was untrustworthy. (1) It was pro-

bably a sense of the delusive character of the survey record which
prevented its use in the attempted revision of the assessment

i Fasli 1243 (a. . 1833-34), at which in another place (2) Mr.

Blane expresses his surprise. This, too, may account for its nun-
production in the present case, for which, under other eircims-

tances, it must have afforded valuable evidence. In the coursc of

the inquiry in 1833 the plaintiff’s father Martoba was eXamined, (3)

and it seems, at first sight, singular that he, too, makes no reference

to the survey between 1821 and 1825 ; but the purpose of thut
investigation being a revision of assessment, Martoba couid have

no interest in giving an undue extension, or in calling attention to

the extent of his several holdings.

But though the accounts are thus of very slight value where un-
corroborated as evidence of particular facts, affecting the interest
of individuals and especially of village officers, they serve very well
to illustrate the general method of land-revenue managements.
Even in entries inaccurate or frandulent in substance the forms of
‘the regular course of business would naturally be adhered to; and
ag those forms were determined by the way in which the interest
of the landholders and the sources of revenue were regarded by
the representatives of the Government, we may gather from the ac-
counts, without attaching unreserved credence to their details, some
valuable information on the more general questions arising in the
case before us. They have been construed in opposite senses by
the counsel in this appeal ; but neither of the suggested interpre-

(1) Kanara Land Asscssment Case, Printed Documents, Vol. 1], p. 202,
(2) 7b. 184,
{3y Ex, 100, Printed Documaents, 164,
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Ranara o lations of the varties with resvect to the properties now in dispute.
As the lands in question are forests tracts in the neighbourhood
of villages, it may possibly be the fact that they were at soms

as it seems, we may draw from the known history of the revenue

time regarded as the property of the village community as a
whole. Where, as we have seen was the case under the preceding
government, a village was assessed for a lump sum, the -idea that
it, as a corporation, was owner of all the lands taken in any way
into account (1) in fixing its contribnrion, would readily spring up
even where it had not existed before. In pasturing the cattle,
and gathering thie wild forest produce, some rude delimitations
of contiguous village territories would gradually be arrived at,
and there are indications in this case that within the boundaries
thus determined the vilinge community in Kanara regarded al]
forest privileges as its own. (2) The notion has been favoured in
some recent works of high authority, that the land, wherever it
was inhabited at all in India, was originally held in large masses
by village communities, and that the holdings of individual mem-=
bers were held from the commuaity,” itself the sole superior
and ultimate proprietor. “The indigenous system of the country,’
savs Sir H. 8. Maine, (3) “is one of comwmon enjbyment by village
communities and inside those communities by families.” Then
as to the waste lands he says: (4) “The waste or common land of
the village ‘community has still to be considered.........The view,
therefore, generally taken (as I am told) of the common land
by the community is that it is that part of the village domain -
which 1s temporarily uncultivated, but which will some time or
other be cultivated and merge in the arable mark, Doubtless it
is valued for pasture, but it is more especially valued as potentially
capable of tillage. The effect is to produce in the community a
much stronger sense of property in cominon land than at all

(1 This included wastes subjected to kumri, See Mysore Revenue Regulation
XXXUL ’ )

) (2) Sec ex, 75, Printed Docun_lents, 41, (3) Village Communities. 41

() b, p. 120,
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reflects the' vganer feeling of right which, in England at all
events, characterizes the commoners. In the latter days of the
Tust Indin Company, when all its acts and omissions were very
bitterly criticized, and amid the general re-opening of Indian
questions after the military insurrection of 1857, much stress
was laid on the great amount of waste }and which official returns
showed to exist in India, and it was more than hinted that
better government, would bring these wastes under cultivation,
possibly under cotton cuitivation, and even piant them with English
colonists. The answer of experienced Indian functionaries was
that thers was no waste land at all in India. If you except cer-
tain territories which stand to India proper much as the tracts of
land at the hase of the Rocky Monntains stand to the United
States —as, for example, the Indo-Chinese provines of Assam—
the reply is substantially correct. The so-called waste lands are
part of the domain of the various communities which the villa-
_gers, theoretically, are only waiting opoortunity to bring under
cultivation Yet this controversy elicited an admission which ia
of some historical interest. It did appear that though the native
Indian government had for the most vart left the village-commu-
nities entirely to themselves on, condition of their paying the
revenue assessed .upon them, thev nevertheless sometimes claimed
(thongh in a vague and occasional way) some excaptional authority
over the wastes; and, acting on this precedent, the British Go-
vernment, at the various settlements of land revenue, has not
seldom interfered to redice excessive wastes and to re-apportion
uncultivated lands among the various communities of a dis-tl;icf.”/

In the volnme of papers relating to mirasi published by the
Madras Government.(l) there are many testimonies to the (;ffect
that in mirasi villages the whole waste was regurded as the
~ property ofthe villige community, whether the mirasi was
pasunkaret (held in common by all ) or arudilarei (held in several-
ty by the sevarate members ). Mr. Eilis says: ¢ Mirasi right......
+eseeorXtends eertainly to waste, but then the right. is limited bv
the natare of the waste.(2) which means that *“mirasi right m
(1) See also Rev. and Jud. Sel.. Vol, I, Madras Rivenue. p. 81¢; Fifth Reo
Appx. 16, p, 714, of Selected Revorts on FEast India Affairs, Vol Ii

15 (2) Madras, M, Papers, 184,
o .

1H7?

541

Bhaskar-
appa
v.
The Collec-

tor of North
Kanara,



542

1879

” "“Bbasker-

appa

: ¢.
The Collec-

THE INDIAN LAW REPORTS. [VOL. ILi.

confined to the use” of the waste as it exists. Flis late shiras-
tedar says: (1) ” All waste lands are included in the grama turam
(village area ), all such lands have been considered to appertain ex-

tor of North - clusively to the 'mirasdars”; but this officer, too, reserves a superior
y 3 3 ’ p

Kanara.

right to the Goovernment. “ While, however, there is, as has been
explained, a right of property to the inhabitants as respects their
mirasi ; yet, as this right is founded chiefly on possession, a

- paramonnt right to the territory over which his dominion extend,
appears to vest in the prince ; if, therefore, the mirasdar fail to
cultivate, and loss thence accrues to the State, the Sarkar enjoys and
exXercises the right to cause the lands to be cultivated, and to issue
Zowls for that purpose.” There are many other statements tot he
like effect, and Sir T. Munre was undoubtedly right when he
asserted that the Government had always asserted a right of
disposal over the waste lands of a village.

Mr. De Laveleye, in his work on primitive property, in con-
tending against those who maintain the singular origin of property
by individual occupation, says: (2) “ Thus, in oider to defend the
quiritary property bequeathed to us by the Romans, writers have
asserted that it has existed at all times and in all places, ubique
et semper ; whereas a closer knéw]edge of history shows us that
the original and universal form of property was the mode of
possession practised by the Sclavonic and Germanic tribes, and
exercised at Rome itself over the ager publicus; ” and throughoﬁt
his interesting work he shows that communal property, if not
universal, has at least at some time been the general form of land-
ownership in almost every community of which authentic accounts
have reached us. India has been no exception to this rule. (8) It
is adduced as a striking example of its prevalence. And yet, if
this was a primeval institution of the Indo-European immigrants
into India, it is singular that the earlier sources of the Hindu law
contain no rules regarding it. In Manu the relation on the indi-
vidual raiyat to the king is discussed ; provision is made, too, for the
administration of villages, towns and districts ; regulations for the

(1) Madras M. Papers, 219. As to this officer’ s qualifications, see Rev. and
Jud. Sel., Vol I, p. 118,

(2) Primitive Property , Preface, xxxix.

(3)8ee Fifth Rep, Appx. 8i, p, 975 ; Wilks Op. Cit,, Vol I, p 196-
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eommon convenience are prescribed ; (1) but corporate village com-

‘munity is not recognized.(2) “In the three southern provinces of
the tract, called by the natives Malayalam, the coast of Malabar,
there are no villages, and consequently no-rights of any kind in
common, Each family of Nayars reside apars on their own estate
and hold their jenmam right free of all participation or control
veeesseserss This was also the condition of the fourth or northern
division of Malayalam, Tulanadu, now cal.ed Kanara, before the
loundation of the Vidyanagara empire......eees.08 geuneral assess-
ment was thenr introduced....ussssesss. but does not appear to- have
operated any‘ considerable alteration in landed tenures, which,
divested of all community of right, like those of Malabar, are
nearly the same as those which obtain in the arudikarei villages
to the south of the Colleroon.”(3)

Tt appears, then, that the ownership of the village lands by, the
village community is not necessarily to be regarded as the only
source from which in this country individual ownership has
sprung. The existence, indeed, of many joint village communities
can be traced to its origin in a voluntary compact in recent times;.
and the family ownership- of the family heritage is what always
confronts us in the ancient writings,—an estate ‘dedicated equally
to the support of sacrifices to the deceased members, as to the:
sustenance of those living, and still to come into life. It seems
probable that the same tendencies of human nature, and the same-
exigencies which have led to the formation of village communities
with common ownership in widely-severed parts of the world
operated in the same way in India,(4) but side by side with the
evolution of property on the narrower basis of the family. Mirasi
rights, that is, a heritable interest in the soil, do not necessarily
imply 2 mirasi community with joint ownership and joint respon-
sibility to the State for the land revenue of a whole village.(5) In

(1) Manu VII, 116 ; V1II, 287 £, 130 #. (2) See-Fifth Rep , p. 157.

(3) Ellis in M, M. P. 179 See also minute of Revenue Board, dated bth
January 1818, Kanara Land Assessment Case; Printed Documents, 11, 28.

(4) See 12 Bom. H. . Rep., 157, Appx.; Fifth Rep., Appx..25, p. §26; Apnx 16
p. 714 ; Appx. 31, p, 978, para. 42,

(6) Bee BirG. Campbell in the Cobden Club Papers cited in 12 Bom. H. 0.’

Rep., 59, Appx.
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a report of the 4th August 1807,(1) Mr. Thackeray says of Kanara
and Malabar: “The great difference between the land in these
two provinces and those in other provinces is that here it 18

tor of North vested in individuals ; there, in communities. The villages above

Kanara.

the ghats are like corporations, communities, munieipalities, re-
publics, who are the proprietors of the whole lunds of the villa.
ges ; at leust, they and the Sarkar share the qualities of property.
between them. They have cleared and cultivated the village
lands, time out of mind ; and there is none but the Sarkar who
can cliam any share in the property from them. The village
community only wants a fixed land-1aX, which shall leave them
some part of the rent, to become joint proprietors cf the village
lands: they are at present, however, only commion tenants,
because, in most places, the Government draws the whole land-
Jord’s rent. If the Government exacted the whole: rent from
Kanara and Malabar, the present proprietors would not be common

bus individual tenants.”*

Where a mass of villages originally independent were united
by agreement or conquest into a single political aggregate, asin
the formation of the Roman and the Knglish States, the dominion
which each" community had eXercised over its waste lands would
necessarily pass to the sovereign; and communal rights would
thenceforward be limited just so far as he thought fis to exXercise
that dominion. This is the history of the folcland in England
Originally the property, in great part at least, of the communes(2)
themselves constructed on a basis of kinship,(3)it was granted out
at first subject to services to be rendered to the State(4) “ which
reserved its ultimate ownership. But, as the process of political
consolidation went on, the foleland was becoming virtually king’s
land : from the moment that the west Saxon monarch became sole
ruler of the English.........the folcland itself becomes scarcely
distinguishable from the royal demesne; and every estate cut
out of it, whether turned into bocland or not, would seem to

‘ {1) Fifth Rep. 1, p. 824

* As to the recognition of the peculiar proprietary rights existing in Kanara,
see Rev, and Jud. Sel,, I, 629,

2y Laveleye, Op. Cit. 246,
J3) Stubbs’s Const. Hist. of ¥ngland, pp. 81, 83, 72, (4) 1. 76.
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place the holder in a personal relation to the king, which was
ulfilied by military service’ (1) As Allen says: “When the king
came to be considered as the representative of the State, all
charters of bocland ran in his name and appeared to emanate from
his bounty,”(2) while from the manifold ¢ approvriations of the
public lands 1o the king as representative of the State, the word
folcland fell into disuse, and gave place to the term of terra
regis or Crown land.”(8) Under the feudal law the Norman kings
regarding themselves, as by u fiction the law regarded them,(4)as
“universal lords and original proprietors of ail the lands in the
kingdom,”(5) directed this dominion specially towards the forests.
The rights of the subject in relation to these domains were cut
down or exsinguished by a series of special laws of cruel seve-
ity,(6) which it became a leading wvrinciple of the common law to
mitigate as far as posible. buv the ownership once avpropriated
by the Crown has become that of the State withous any resto-
ration of the communal or inaividual ownership of the soil once
usurped. Lords holding from the Crown were placed over the
rural communities, and the common lands not otherwise absorbed
by the Crown became wastes of the manor;(7) but the culiivated
lands burdened with their services remained in the same hands
as before, Th>» division of the crops between the Crown or the
Crown’s grantee and the raiyat in India, prevented any sirong
interest arising which would be served by ousting the actual cubi-
vator. He clung always to his miras; and, except as to waste
the inamdar obtained no more and usually sought no more, save
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as abwabs or special cesses, than the land-tax, however settled, .

which would else have been paid to the Government. (8) Thus his
right subsisted side by side with a right equally recognized in
(1 Op, Cit.,, 193, and comp. Spelman on Feuds and Tenures, ch. V.,
(2, Allen on the, Royal Prerogative, 150. 3) Op. Cit.
(4) So in Scotland; see ! Ersk. Inst., 259.
(5) 1I Blackstone 61, Palgrave’s Rise and Progress of the English Commonivealth,
1, a4
(6) See Spelman Gloss. sub toce Foresta.

(7 Laveleye, 247. Compare the observations of Lord Hatherley in Warrick vs
Queen’s College, Oxford, L. R. 6 Ch. at p. 724,

-(8) 12 Bom, H C. Rep., 39, Abpx.
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o ~the enltivating raivat (1) while, concﬁrrently with both, forestal
1 -

rights were exercised in many cases exclusively by the Government,
which showed that even in inam villages its ownership as to some
particulars had survived the general grant of its interest.(2) As
forests, too, were in many instances constituted in England out of
Jands in which the ownership for other purposes was untouched,
so in India the regulations of the ruling power as to timber were
extended over jungle holdings, not claimed in other respects as
the property of the State.(3)

Although, therefore, individual property in the cultivated land
and a common user of the forests and pastures(4) may be regarded
as primary institations of the Hindus, yet these in the develop-
ment of organized communities became subject to qualifications
in favour of the sovereign, while lands not distinctly appropriated
followed only a common analogy in becoming the property of the

_State. In the Maratha Country, Mr. Elphinstone reports, ¢all
the land which does not belong to the mirasi belongs to Govern-
ment, or those to whom Government has assigned it.”(5) In his
History of India he states a similar proposition as resulting
necessarily from a regular constitution of society, which may
perhaps be doubled; but there are certainly grounds for what Sir
T. Munro says,(6) that the ‘“Sarkar from ancient times has every
where....ere. . granted waste in indm free of every rent or claim,
public or private, and appears in all such grants to have considered
the waste as being exclusively its own property.”(7) It is true that

~ {1) See Fifth Rep, Appx. 31, p. 977 ; Rev. and Jud. Sel.,, Vol. I, p. 294,
(2) See 6 Bom. H. C. Rep. at pp. 199, 200.

Tippu's Regulations, s. 22—24, reserve to the Government all teak, acacia and
gandal trees. They prescribe the maintenance of pine and sal frees, and reserve
the produce to the State.

In Attorney General v. Marquis of Desonshire (5 Price at p. 292, Thomson
C. B., doubted whether the Crown could part with its forestal rights by grant.

{3) Bee 8 Bom, H. C. Rep. 2, A, C. J. ; Tippu's Regulations, s. 23—24,

According to the Mahomedan law, the ownership of a tree or a house and:
that of the land on which it stands, are separable.
(4) Compare Laveleye, Op. Cit., 47, 105. (6) 12 Bom. H. C. Rep,, 51, Appx
(6) Ib., 58, 59, ‘
(7) The Board of Revenue insist on this, Kanara Land Assessment, Case Printeg
Documents, Vol. 11, 105, ' : ‘
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"¢ in all villages, whether miras or not. the inhahitanis reserve to
themselves the exclusive use of the waste ; but this right is good
only against strangers, not against the Sarkar, which poss:sses,
I think by the usage of the country, the right of disposing of the
waste as it pleases in villages which are miras as well as in those
which are not.” Ellis, as a man. profoundly acquainted with the
native literature and ideus, states the native view of miras ;
Munro, the great administrator, states firmly and distinctly how
far that view had been allowed practical effecr. The right of the
State, moreover, to some kinds o timber might continue, not-
withstanding any appropriation of the land.  1rs tacir assent to a
creation of private ownership over these objects was not o be
assumed ; its alienation of its right was not 1o be imiplied when it
was not eXpressed in a grant.

In his report of 1848 Mr. Blane points out (1) that the extensive
wastes of Kanara had been appropriated to a considerable extent
by the owners of the neighhouring estates, a process for which the
complete want of recorded boundaries gave peculiar faculties. (2)
They were, in many instances, © kumaki” or anxiliary lunds
intended to furnish pasturage and manure, “Tney do notanvear”,
says Mr. Blane, (3) “to have originally differed materially irom the
waste lands used for similar purposes in other parts of the country,
eXcept that, in place of beiny common to the whole village, that
were divided and enjoyed in separate portions by the individual
landholders. The original terms upon whicu they were held
then I conceive to have been essentially as an adjunct to, and in
connection with, the cultivated lands, and. the right to them to
have been a modified right, and only to be enjoyed for the purnoses
for which thev were held as ahove stated.” That 18, parsicular
forestlands became essentially appendant to certain estates.(4)

We have here a transition from the ordinary common right of
the inhabitants to the exclusive righs of the individuai landowner,
(1) Ex. 366, p. 194.

(2) See’ Fifth Rep., Appx.5, paras. 4/ ss, p. 482 ; Mir. Fisher's Report. Printed
Documents, .40, para, 48.
13) 78.
{4) Buch. Mys. Vol. 111, 242, says that dry Selds were annexed. revenue free, in
Sonda to each rice-land property as an encouragement to the farmer.
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ced in, as not violating any koown customary law o th= distriet.(1)

tOIP{:f‘;‘z‘Zl"h the practically unlimited abundance of forest land, along with
great differences of conven'ence of lownlity. For the Roman-law
doctrine of ownership through occupation, Locke(2) substitures that
of the inherent impulse to self-sustenance and the inherent right
to free activiﬁy in man, He regards the goods of external nature
as common proverty only in the sense of their not being aporo-
vriated, and as requiring appropriation to answer their intended
prirpose ; the right of appropriation as controlled, in the absence
of positive law, only by the capacity of the individual to labour.
and to enjoy.(3) RSome views. such as these, which have had
great influence on the more recent theories of proverty. seem, at
least as to the unaporopriated waste, to have obscurely formed a
part of the poonlar legal consciousness in India in both ancient
and modern times.(4) It wus not formerly the right to occuny and
to reclaim which was questioned, but the right of the severeign
" to share always in the aporopriation, and make certain reserves,
which was asserted. The greatness of the share exacted, exiinQ .
guished private property in most parts of the country;(5) and
where population had grown dense, a rigorous bargain placed the
Governmens in the position of landlord, while it defined the
holding as regarded those adjncens to it ; but in such districts as
Northern Kanara the encroachments of the landholders were
not looked onas a frand or injury to the State, rather as the
exercise of. at least, o common privilege. except when they were
secretly made {chapmwani) so as to avoid the proper rateable

contribution to the revenue.

(.) See the Resol of the Government of Madras. dated 23rd May 1860, Printed
Documents, 155

(2 In his treatise of Civil Government, Book I, ch ix, sees. 36, 87, 92; Book
1T, 2h v,'s. 25fF ‘ .

(38 The different view of the older jurists is set forth by Grotius (Rel. P, Lib IL
dc ii..s 4) and Puffendorfr I, N, B. IV, c.vi,s. 4'. Voet ad Pand, B XLT, . 1,
8. 1, supposes a reservation by the jus gentinm for the purpose of supplying indivi-
ual appropriations.

(4) See Fifth Rep, pp. 826,973 (5) See Fifth Rep:. p.899
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In Kanara , consistently with the plan upon which its society
and proverty were originally built up, the dwellings of the
landowners, instead of being, as in most parts of India, crowded

together within the village site, are much scattered through the to

forest.(1) The owner of catsle, of rice fields, and a betel garden
in the midst. of the woods would serve his own purposes and
those of the community best by using as “kumaki” the forest
land in the immediate vicinity of his own cultivation. What was
usual -and convenient would ere long come to be thought right,
and then compulsory; and when the Sarkar’s officers came in to
demand the sovereign’s share of the estimated- profits of the
jungle tract, the sole possession of it seemed to receive the-sanc-
tion of the highest authority. As the occupation of the soil
extended, and villuges'iu some instances grew crowded and
povulous, there was no forest left for their inhabitants. They_
then claimad a right to get their accustomed aids from the forest at

large.(2)

The proper or permissible range of vargdars under separafe

appropriations became, in a measure, defined as neighbours in-

creased in number and extent of possessions by agreements,
conveyances, and proceedings in the law Courts, in which no
litigant ever thought of cuuing down the statement of his right
50 as to fall within vhe limits of his use, on account of latent rights
of the Government.(3) This was not in any way surprising, seeing
that the officers of Government themselves, both before and afier
the introduction of British rule, looked for long with approval
upon the inroads upon the primeval wild, which promised, by’
making the country more vroductive, to increase its contribution
to the revenue. The Government thought that substantially all

(15 The separate residence of ‘the ‘landholders is referred to by Mr. Thackeray,
Appx, 31 to Fifth Rep., p. 988.

(2) See ex. 75, Printed Documents, 41.

{3) Ex. 366, p. 196. In Bengal, SirJ. Shore argired for the futility of attempting
to preserve the wastes as Crown lands without a precise demarcation. See I'ifth
Rep., Avpx 5. p 4%2° An express reserve of waste lands was suggested by Mr,
White as a necessary means of preventing their appropriation by zamindars in the

Northern Sarkarséd. 70¢), but this was thoug"xt,hot even desirable.
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" land of any value in Kanara was already private property.(1)" The
despatch of Lord Wellesley in 1800, on which the legisiation and
administration of the Madras Presidency were thenceforward

tor of North based, directs the conversion of Government lands, consistently

Kanara.

with an order already issued, into private estates wherever that
may be possible.(2) In the instructions issued by the Board of
‘Revenue in 1799 no desire is evinced to retain the waste lands of
the Northern Sarkars in the hands of Government. They are to
be “given up in perpetuity the zamindars free of any addi-
tional assessment” (para. 27). The Haveli lands, with their
. wastes, - were to be disposed of on the same principle (para.
64). Actual measurement of the estates to be. thus constituted -
was not in general thought necessary (para. 68).(3) Nor
could the Government be moved to a change of views in 1808.
To a suggestion of the Board of Revenue that an augmenta-
tion of revenue might bo derived from waste lands reserved, the
answer was : “The Government does not look to any advantage,
of that nature beyond the benefis of increasing the amount of
the public taxes in proportion to the increased resources of
the country.”(4) In 1801 the collector, Mr. Reade, remarks
on the great quantity of waste land about the hills of Ankola,
within which the land now in dispute must hove been included,
not with any idea of guaraing the jungles against encroachment,
but with regres that the lana ** would require more than crainary
labour and expense to bring it into cultivation.”(5) The Collec-

(.) See Munro’s Report of 1lth april 1800. Fifth Rep., 809, ex. 366, pp. &
50, 62, 186.

(2 See Appx. 20 to the 2nd Report. A D. 1810, para. 8, 10, 56—i5; Appx. 18 to
Fifth Rep.. pp. 725, 729; and Appx. 31, p 432. para. 35, of Mr. Hudson's
minute. S

%) The views of Locke ("ivil Government, Bk. TT,ch v, of Adam Smith and
of Arthur Young on the advantages of private property, had great practical infla,
ence towards the close of the last century. They were adopted by the Constituent
Assembly in France. Sinclair in his History of the Public Revenne recommended
the sale of the English forests See Vol. III, Appx. I, ch. ii. References to them
oceur in the Fifth Bep. as at p. 937.

(%) Fifth Rep., Appx. 30, p. 902 ; Rev. and Jud. Sel, Vol. I, p. 4t2, A transition
to a différent set of views had bezun in 1814 (id. 697y, but the general policy of
parting with the proprietorship of the wastes was still recognized for many years-

(6) ifth Lep., Appx. No. 24, p. §i4.
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or of Soath Kanara writes in 1802 to the same effect of the hill
tracts within his division. (1) In 1814 Mr. Reade speaks of the
advantage of indncing the vpeovle to cultivate the wastes and

occupy the inland parts of the provinee,(2) and again dwells (3) on

the impolicy of a tax on felling timber : ¢ Were this tax abolished,”

The says, “ the advantages resulting from an increased demand for
timber, clearing the Suva District, and extending its culiivation,
would soon comvensate the loss. 1t is surely a very impolitic
tax to be permitted to obrtain When the nature of the Sonda
country is considered.” The same considerations would apply
to _Aukola, of which he had in 1802 wristen : “Ankola is in the
worst condition, contains less inhabitants, is more overrun with
jangle, aud possesses fewer private estates than any discrict in

Kanara. ” (4) : .

Barlier in the same report (5) he regrets that the unhealthiness
of Sonda, in the parts where the largeness of the trees proves
the fertility of the soil. has vrevented the extention of agriculrure.
Munro thought the presence of wood a disadvantage to the land.
(6) The Board of Revenue sanctioned advances for the purpose
of clearing the forest. {7)

In 1817, Mr. Harris proposed as to deserted estates, of which
there were many in Ankols, that they should be let on the bhest
terms that could be had, a low rent proportional to produce, to
be vrought to account not as ordinary but as extra revenue, (8)
and in 1821 he thought that in remote magins culiivation ought

. (1) Fifth Rep., Appx. No. 24, p. 818

(2 Kanara Land Assessment Case, Printed Documents. IT1, 1.

(3) Ex, 366, p, 106. The tax was apparently a recent imposition. See Buch,
Op. Cit,, V111, 227. i .
(4) Fifth Rep., Appx. 24. n. §21.

Note—~The wastes in Sonda generally extended over 84 per cent. of the whole
gurface of the province.—1 Buch. Op. Cit . ITI, 244.

(5) Ex. 366. p. 74.

(6)15.101. See also his report as Collector of Ceded Districts. Rev. and Jud.

Sel, Vol. I, p, 101, )
(7 ) Kanara Land Assessment Case, Printed Documents III, 32,

( 8) 1b, Printed Documents, IT 49,
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to be encouraged by the allowance of clearing, and that kow]
(leasehold) raiyats in particular ought to have the timber on their
holdings (1) He speaks of kumri, a subject of much importance
in this case, as recognized mode of preparing the ground for

continuous culture.

The series of Zowlnamas or notifications (2) recorded in the
Kanara Land Assessment Case (8) mark very strongly the anxiety
of the evenue authorities in 1800 and for many years afterwards.
to reduce the jungle and extend culiivation. In the earliess of
these the raiyats are invited to apply for and cunitivate waste lands.
to any extent at half assessment for the first year of productive-
ness. They are guaranteed against claims of mulgars after the.
first year. The fowlnama K of 1805 is still more favourable-
It relates expressly to the magni of Kadara, where the lands
now in dispute are situated, and engages ( Kadra being a border
division) that land reclaimed shall in the first year -bear ne.
assessment, and shall rise in the course of five years to the ordi-
pary assessment without the “shamil”, or extra cess, levied
elsewhere. The mulgars are to have a preference, but, f’aiiing
them, any one may take the the waste land, provided only that he
must retain his former holding, or at least pay for it. The nou~
fication marked B in the same series of papers (4) shows Mr, Harris
in 1820 earnestly inviting the raivats to come forward as applicants.

Afor muli (pemanent) tenancies of lands abandoned for twelve

years (5) by the former mulgars and of Sarkar genilands in which ne
private right was recognized. The document marked J at page 17
contemplates a clearing away of the immemorial jungles as a ground
for a specially reduced assessment. The reason why these offers
were but languidly responded to, and why kowls or leases were

(1) Kanara Land Assessment Case (12. Bom. H. C. Rep, Appx. 1). Printed
Documents, 111, 44, 45, ' /

(2) Ses the Fifth Rep., p. 120. (3) Printed Documents, Vol. I1, p. 3{f

(4 Kanara Land Assessment (‘ase, Printed Documents, Vol. II, p. 22. See, too,
ib., p, 127.

(6) This term was fixed with reference to the law of limitation, as former,
holders had come back and. ejected persons putinto deserted estates by the col-
lector. See Kanara Land Assessment Case, Printed Documents, 111 61.

Fifth Rep., Appxl’ 25, p. £33, .
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often thrown up, was obviously that, while land was available in
superfluous abuniance, the ordinary raiyat had more to gain by
frequent recourse to fresh soil than by clinging to that which his
operations had partly exhausted.(1)

The views of the Government were carried into practiéal ove-
ration in many instances by  “mulpatias’ (2) granted by collecrors
with the sanction of Government for estates within the boun-
daries of which considerable quantities of jungle will be found.” (3)
Mr. Fisher forwarded a specimen of such mulpattas to the Go-
vernment, and he describes it thus : ¢ A clause in this document
shows that the right ‘and title of the former proprietor, and we
may conclude nothing more, was made over to the new man ; but
the boundaries mentioned include forests, and speak of vrivileges.
which, according to the instance adduced by Mr. Bl-ne' in support
of his assertions in the report noted in the margin, were certainly

not usual in Government grants made by native princes.”(4)

«The terms used in the grantee’s privileges are those usual in
all deeds of sale between individuals, and the form of entering them
is always gone through, though the land sold may have neither
betto chittay (uplands), brushwood, huckle, &c., &ec., attached to
it. It will be observed that no.mention is made of forest or timber,
although stones even are named as made over to the new }Sroprietor,
and this seems to show that the list of privileges given is merely
formal ; or that forest, fruit-trees excepted, was excluded,

“The fact probably is that, at the period when these mulpattas
were granted, waste estates were plentiful, and cultivators scarce,

whilst Government were supposed to be sufliciently vrotected by .

the clause which made the beriz on the property temporary, and
left the matter liable to revision at a future day. The numder of
such mulpattas cannos be large; but there can be little doubr,

1y Kanara Land Assesment Case, Printed Documents, III, 35; Fifth Rep., Appx.
31, p. 915; Rev. and Jud. Sel. 1, 394. note.

(2) See ex. Bin Kanara Land Assessment Case, Printed Documents, 11, 58, sand
many others in that compilation.

{8) Mr. Fisher’s Report of 1858, Printed Documents, 145

(4) Report on the Land Revenue System of Kanara, dated 20th September 1848’

Para. 44,
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_T;lsi? I think. that if a vroprietary right is now held to have been con-
shaskar- ) N - -

appa  Vveved to all within the boundaries laid down in these documentss

v, . N . . . . g -

The Collee. TUCh Will be given which provvietors in former daysnever possess
tm};{fnl:r";’/h ed. This, however, is not capable of proof; these documents were
drawn up when arable land itself was of little value and foress had

overrun much that had at one time yielded large returns to the

farmer. Ruather, then, than encroach on rights and privileges to
which the wording of these granis may seem to entitle their
possessors, it would pbe better to concede them, re-adjusting the
beriz according to the value of these properties at the present day.”
Mr. Fisher’s inference from the non-suvecification of ti aber, that the
“list of privileges given is merely formal”, is without any solid
foundation. The grant, no donbr, as it followed the usual form of a
deed of sale, set forth the ashtabhogam, or eight usual incidents of
oWnership described at page 206 of the Madras Mirasi Papers,(1) and
as these-include sidha sadhya,* land and its produce”, the mention
of pashanam”, meaning “rocksand minerals”, is an indica_tion rather
ghat nothing was meant to be omitted which went to the constitu-
tion of complete ownership, than that the privileges granted were
purely formal.(2) Why, indeed, should they be, when “estates
were plentiful and cultivators scarce” and at the same time “ Go-
vernment were supposed to be sufficiently protected”. The objact:
in truth, was still what it had been when Lord Cornwallis sno-
ported the permanent settiement of Bengal by the argument thag
ét‘,emporary lease would not lead a proprietor to clear away the
jungle.(3) Mr. Shore thought it would,(4) but was over-raled.
1f we look to the specimens of mulpattas recorded in the Kanara
Land Assessment Case, such as that marked I at Vol. II, p. 61
of the printed documents, or that marked A G at page 95 of the
same volume, there can be no doubt that they were intended to
convey a complete ownership subject to assessment. The second

(1) For a specimen of a native conveyance in a mirasi village, see the Fifth Rep.
p. 827,

(2 See Thackeray’s Report of 4th Angust 1807 : Fifth Rep., Appx* 31, p. 1001,
Vaman Janardan Joshi v. The Collector of Thana and another, 6 Bom, H, ¢.
Rev., at pp. 199, 200, A. C. J.; Ratanji Ednlji Shet v. The Collector of Thana and.
another, 11 M. L. A., 295; and Ra+ji Narayan Mandliy v, Dadaji Bapuji Desai, 1
L. R. 1 Bom, 523, 527.

(3 Fifth Rep., Appx. 5, 473, (4) 1b, 476,
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pative grant marked A B at page 73 is equally specific. The
particular mention, in some of these documents, of fruit-bearing
trees is obviously meant to exempt, the grantee from the custo-
mary liability to Governmeut for a share in their produce in
consideration of the fixed sum which, it is stivulated, he muss
always vay, The Madras Government, while putiing’ stop to
all other fumrt, felt bound to continue that granted under its
own mulpattas. (1)

To suvpose, therefore, that the Government desired to guard the
forests against diminurion, except as regards tenk and blackwood,
and would not deprive itself of its provriewry rights, was to at-
tribute to the beginning of the century she knowledge and the
purposes of 1838. (2) Even as to proprietary holdings abandoned
by their owners, iv had not been thought worth while, as Mr. B:ane
revorss in 1848, (3) to assert the eminent domain of the Govern-
ment by reducing them to a lower condition. *Lhese,” he says,
“are what are termed muli or proprietary estates which have
been given up, but not entered, as Sarkar geni estates. The
only estates entered under this class are such as were so re-
corded in the accounis at the cormencement of the Company’s
Government.”

Where "proprietary estates thus went qut of culivation, it
appears that in most cases, through mismanagment or frand, they
had becoms burdened with a proportional lund-tax so great as to
deprive them of markes value. (4) Tn many instances poriions of
their lands had been transferred to other wvargs without a dae
proportion of the tax on the estate; in some cases encroachments
had been allowed, or even practised by the owner, in favour of
auother estate; and the property thus preyed on, when it had

(1) Proceedings of 23rd May 1560, Printed Documents, 157.
2y In the serrlemont of fadapah. disenssed in Rev. and Jui. SeL, T. 764

6i.6ff, the waste lands, save in special case:, were all made over to the villaga

renters.

In France the forests which at one time it was thought conld not be too soon
cleaved. are mow most rigidly gunarded against diminution. See Gandry Traite du
Domaine, § 5.5, § ¢53ss.

’ (3 Ex. 366, p. 237.

{#y Kanara Land Assessment Case, Printed Documents 111, pp. 16, 17, 80, 9

171,
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become unprofitable, had been thrown up.(1) The mere retention
of the nameof “muli’ in the accounts could cause no loss to
Government until the increased value of produce, or encroach-
ments made by a new holder, had raised the estate to a value for
which an incoming tenant would be wiuing o vay a nazrana
or preminm,(2)the receint of which, however, even in the case of

"mere geni tenancies, had been discontinued by the British Go-

vernment as unfair to the cultivator.(3) Whether a mulgar or Sar-
kar genidar, the raiyat was guaranteed vermanency of occuvation
on pavment of the Government dues by Mr. Viveash in 1834, (4)
and the Government in 1853 allowed any geni occupant to
become a mulgar if he desired it.(5) Under the proceding Go-
vernmen* the Sarkar genidar had been liable to exounlsion whenever
he had made it worth while for a rival to offer a premium for
his holding.(6) S

Mr. Lewin in 1827(7) observed that “there are some estate®
held under a shasum or sanad which are considered private
property. They were originally waste lands acquired by a
nazrana, and were made over to the purchaser on the simple
shist exempt from any extra assessment. Some estates are held
on mulpattas granted by the functionaries of the Company’s

Government.”

it is perfectly clear from these several indications that, before
and for some time after the introduction of the British rule, these
unciaimed wastes which Muanro considered the only Government
proverty in Kunara(8) were regarded as of listle more value than
the air or water or other natural agents of which agricalture had
(1) Printed Documents, 109; Kanara Land Assessment Case, Printed Documents:
111, £6.
2) Ex. 366, p. 28.
(3) Buch. Ov. it, Vol. 111, 242 ; Mr. Lewin in Kanara Land Assessment Case.
Printed Documents, 11, 70.
45 Kanara i.and Assessment Case. Printed Documents, 11, 23 ; and see ib. v. 109
This was conformable to the theory almost universally received. See the Fifth
Rep., p. 180, and Appx. I, p. 205, of Sel. Rep., Vol. I ; Buch. My~ , T1I, 181.
(5} Kanara Land Assessment Case, Printed Dozum emnts, Vol IT1, 95,
( 6y BEx. 366. pp. 27, 28. Comp. Buch 1IL 293,
(7; Kanara Land Assessment Case, Printed Documents, 111, 70; see ex. 366, p. 28
(%) BEx 368, p. 26.
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to avail itself, (1) and by which the revenue thus gained. The
troubles of the times continually thinned off the population to-
wards the close of the Mysore rule by death or emigration, (2) and
even propersies which had absorbed labour and capital in their
preparation for rice or garden culture were in many instances
restored to the waste. (3) These circumstances must not be lost
sight of in weighing the a priori likelihood of the sanads. on which
the plaintiff relies, being genuine, though they do not enable us
in any way to dispense with the proof of ‘those documents. It is
perhavs rather more surprising that the plaintift’s grandfather
shiould have been willing, asiu the case of Kaignad, to pay up about
five years’ arrears of the forest assessment in order to procure a
grant still subject to assessment, than that Tippu's amil should
have been ready to make the grant on such terms Such grants
would be made on almost any terms when Mr. Blane in 1848
could Say of all Government wastes(4d) that “for a long series of
vedrs they were looked npon as of so liutle importance that it did
not signify by whom they were held. [t was considered so much
gained if any rent, however smail, could be obtained for waste
and offers made for the exclusive yrivilege of grazing cattle or
cutting the grass were readily accepted, the land being in pro-
cess of time converied into valuable culiivation either by the
holders themselves or by tenants who took it from them at consi-
derable rents.” Tiopu’s revenue regulations(5) show, indeed, thag
a grant of inam “katkodak?, or, in other words, of Lumsi lands,
free of assessment, was an ordinary way of rewarding one why
had consiructed useful works or peopled a village. By such grants
the revenue would benefit to the extent of the assessment on the
regulur enhivation thus induced, while the granree would take the
profits of the forest lanas, worthless, or nearly so, in their wild state

to the CGovernment.

In a thinlv-rovulated region of forests like Janara it was to
be expected that a system of temporary culture should svring nup,
which tuking the creum of its fertility from a spot enriched with

(1) See Hume’s Bssays, “Of Justice.” Part I,

(2) Comp. Breh, Mys. Vol. 111, 173, 165, lat, 188, 206, 20€, 305, 311
(3) Ses Buch., Op. Cit., 111,226,229, (2) Lix. 3¢6, p 30z,
B} B. 36, 34,
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the ashes of the burnt timber, transferred its operatioms in the
next season or the next but one, to some new and unexhausted
field. The accounts we have of this mode of cultivation in former
times in India are scanty, considering how widely it must bave
prevailed ; but the reason probably is that it exists for the most
part on the outskirts, or beyond the outskirts, of civilization, and
necessarily dies out as a dense population makes intensive culture
profitable. In Russia, after speaking of the iriennial rotation and
the long fallow system, Mr. Michell says: (1) *“There is another
still ruder form of agricultare, that of eleanng woods by fire and
sowing crops in the ashes without any preliminary ploughing,
This primitive system is adopted in the thickly-wooded northern
provinces.........where it meets with the three-field sys:em or
triennial rotation of crops, so general throughout the central and
more thickly-populated provinces of the Empire” Coke, in his

4th Institutue,(2) quotes an entry from Domesday Book of 58 acres.

of  assartum” held apparently at a forest assessment or rent * pro

2

vectigali de silva” and producing annually 17 shillings 4 pence
Tiven now in the district of the Ardennes a erop of rye is obtained
from the common land by “ essartage”, and the land is then aban-
doned to pasturage for eighteen or twenty vears.(8) Inthe district
of Siegen the common oak coppices are’ cut down in rotation once
in twenty years, and one good harvest of rye obtained from the
land,(4) ou which Mr, Laveleye remarks that, “ barbarous as it may
appear, it 1s the most rational and economical method of culuva-
tion, for it is the one which yields the largest net profi.” This
advantage was very early found out by the ruder tribes of India
possessed of no caviial, indisvosed to continuous labour, cut of
harmony with the more advanced communities, which were com-
pletely subjugated to Brahminical influences, and shrinking from
the duties #nd restraints of civilized socicty. In all the extensive
forest tracts such tribes are found living apart from the people of
the city and the village, and where they practise agriculture condue-
ting it on the rude system called  kumri”(5)

(1) Reports on the Tenwre of Land in the several countries of Kurove, Part 1T, v. 70,

(2) P. 307. (3) Lavelye. Op. Cit, 103.
(4) 7,112 ; Colta T.a Scitnce Torestierc, s 167, 169.

(%) Bee Buoh,, Op. Cib, Vol 10, pyp. 177, 246, 273, 354,519, 543 ;Vol I, po. 707
147, 193,
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A clear deseriotion of the Zumst culiivation is givenin Mr.

Fisher's report of 1858, from which we take the following
passages(1)i—

“Tevel ground is not suitable to this kind of culsivation, and
a hill side is always selected, on the sloves of which a space is
clearea during November, December and January, The failen
timber is then lefs to dry until March and Avpril, by which time
the action of the sun and of the dry sasterly winds which prevail
at that season have rendered the dead branches and brushwood
hichly combustible.

“The largest trees, it must be observed, are usunally Jeft
standing, their arms and branches only being removed, and this
mass of eomparatively dryv wood generates a tierce fire, the effects
of which are visible in ihe soil to a depth varying from three to

six inches.

“In most localitics the seed issown in the ashes on the fall
of the first rains, the soil having been left untoucned by imple-
meny of any kind.  In Bekul, however, the ground is ploughed

before the seed 1s sown.

“When the young plants begin to avpear, the Fumeiis fenced
in by a kiniof wattle where irs vlace is not supplied by fallen
trees, and the chief labour afterwards is weeding. The whole
vrocess, 1t will be observed, is one re‘quiring livele skill and less
cavital, but long-continued and hard labour on the part of the
cultivator, who must moreover, watch his clearing day and night
until harvest time, in order to protect his crop from the ravages
of elk, bison and other wild animals with which the forest abounis,

“In the south (Bekul) the grain raised in kumris is chiefly
vaddvy, bar in other varts of the distriet ragi takes its vlace. The
shares of the different cultivators are marked off in the south by
cotton and castor-oil vlants, whilst in the north the Iatter only is
common. The cotton grown in these clearings is, of course, small
in quantity, but is highly esteemed by the veovle; though its value
in the Knglish market, as estimated by the Bombay Chamber of

(1) Rep in ex. 94, paras. 4, 13; Printed Documents, 136,
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Commerce, would be small, and much better prices can be obtained
for it here than could be obtained in the Bombay market.

“In the north the crops are reaped in November and Decem-
ber, and in the south in October and November, and the produce
is said to be at least double that which could be obtained from the
same eXtent of ground under the ordinary modes of culture.

“ A small crop is taken off the ground in the second year, and
in Supa I have heard that a scanty produace is sometimes reaped
in the third, after which the spot is deserted until the jungle is
sufficiently high to tempt the Zumri cutter to renew the process.

“In the south, where ground suited to regular cultivation is
comparatively scarce, and the population is more dense than in
other talukas, fumri has Jong been carried on in a systematic way
unknown in the north. Tue forest is regularly worked, and a man
goes over his holding once in twelve, ten, or seven years, as the
case may be ; whereas in North Kanara, virgin forest often falls
before the Aumri knife, and the people select at pleasure (or rather
have done so) old kumris or jungle which, in the memory of man
at least, has never been subjected to the process.

“In some magnis of Beknl, kum»i cutting is part of the regular
business of every raiyat ; but north of that taluka it was formerly
altogether in the hands of the jungle tribes, who rarely leave their
hills, and until lately have been scarcely ever seenina town ar the
camps of the revenue officers, Subsequently many of the more
setiled inhabitants of the country began to resort every year to
the forests to carry on this cultivation. This has now been vut a
stop to, and none but jungle people are allowed to make Fumris”

The Board of Revenue, in the course of the proceedings which
ultimately led to the present suit, adopt Mr. Fisher’s descripnion;(l)»
but before accepting this as altogether sufficient, it will be desi- -
rable to consider what the shriastedar, already quoted, says in
1830, at a time when the necessity or advantage of checking
kumri cultivation bad not yeu occured to the Glovernment or its

(1) Sce Printed Documents; p, 350,
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officersy when, as it would rather appear, the Board of Revenue |

took it for granted thas Zumed Jands held by ordinary lindbolacrs
(vargdirs) were to be aovraised for the purvoeses of the land
revenue according to their bijvari (or capacity for seed) on exact-
ly the sama principles as lands cultivated after the ordinary

manner. He says:¢.;—

“Itis required hy the Board’s form to state the extent of
the dijvari of the fumsi lands. Previously to Fasli 1232 the
revenue derived from Jumei lands was entered in the accounts
under the head of viilage taxes, or moturpha. In that Fasii, how-
ever, the Board directed thar as it was a revenue derived from the
land, it shuld be bronght to account as inud revenus, which has
accordingly since been done; fumr{ lands are mnot constantdy
every year brought under cultivation, and their bijvard and Aut-
walli are not fixed. The caste of prople who cut the jungle and
caltivate fumri ure the kunbis, who live togerther in the junyles.
Thess people clear a spot in the jungles and cultivate it with
paddy, dhal, castor-vil tree, &c., for one or two years, and they
are taxed according to the established custom of the viliage to
which the jungle may belong. A spot so prepared will only yield
produce for ono or two years, but will not again produce for the
next ten years. The jungle musthe allowed to grow uwven it
again, and when it may be desired to bring it under cultivation
the jungle must be cleared as before. These people, therefore.
desert the spots and clear and cultivate others. It is not custo-
mary for a person wishing to cultivate Zumri to make a durkhast
describing the chakbandy (boundary) of the lands he wants, or
for him to obtain any order or patta for it. These people obtain
their livelihood by clearing the jungle and cultivating kums4, and
this is their constant oceupation.  They cut and cuitivate as they
please.” After they have cleared a svot and sown it, the tahsiidar
coliects from them the tax payable according to the custom of the
viliage. In some places this tax is fixed at so much for a couple
(man and womaun), or so much for a man alone. In others it is
fixed according to the mnumber of bill-hooks or hatchets they
make use of in clearing the jungle, there being a fixed rate of

(1) Ksnara Land Agsessment Case, Printed Documents, Vol I1I, £4.
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payment on each bill-hook and .another on each hatchet. Thus
these veopie.must be considered as hangamis (temporary), and
not as fixed culiivators = If these kunbis should clear away jungle
and coltivate fwneri within the limits of a raiyat’s warg, they pay
the vargdar the tax upon is. (1)

“Thers is no separate beriz fixed on a varg uuder the head
of kumri. The beriz is determined with reference to the whole
varg, and the annual settlement is not made so much for Fumr®
and so much for other items. (2) It wounld be necessary for the
favure -to ascertain how many persons cultivate fwmrd in the
Sarkar jungles, and to vrepare an account of she bjjvari of the

land so culiivated by them on estimate ”

The migratory class of Aumri cutters thus exercised an im-
memorial right, or at least an immemorial practice, of culiva-
ting the forest lands subject to a taX of money instead of the share
of grain which in practice or theory constituted the Government
rent on lands thoroughly reclaimed. (3) Tne reasons for this were
that the crops could not be watched so as to prevent a sudden
removal, and that in cases of contumacy the carriage of the vro-
duce to the head-quarters of a division would cost as much

(1) With this aceount Mr. Fisher substantially agrees;but he adds, without
apvparens authority, that the varguars collected a hatchet rent not only from kun-
bix cultivating their lands, but from others +“under their influence ”. similarly
in his fevort on the permanent settlement of Dindigul, dated 25th June 1804

JMr. Hurdis says, paras. 136, 137 :—

“The taxes that are derivable by the proprietor of the land, and belonging to,
the brauch of revenue known in these districts under the name of sounardyem-
literally gold collection, because they arc not subjest to any charge under an aming
management. are wholly shown obposite cach zemindari to which they respec-

tively belong.

“In the particular statement your Board will observe the different heads under
which this vevenue is derived. The ponicando, literally hill fields, contain a
purber of spots of land. called cao'uknm.&: ; these are cultivated by the mamuli
bill-hook and pick-axe ; no settled measurement is given for the rent, but several
carukums arve cultivated at the will of the laboureres, and paid for by an usage
rent as cultivated.”—Fifth Rep., p. 765.

(2) Compare Buch. Op. Cit, Vol. I1T, 139.

ySee supra, and Kanara Land Assessment Case, Printed Documents, 111, 48,
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as the sale procceds would amotnt to.l) The allowance of
cultivation without the regular darkhast or apulication eXpected
in the case of ordinary lands was practically a vielding 10 necessity.
The wild hill-men, if harassed with formalities, would bus plunge
deeper into the woods, and thus ‘perhaps escapve assessment alto-
gether. On the private estates (vargs) of the lundholders  the
same privileges were allowed to the kunbis on the same customary
terms by the vargdars, who welcomed their presence on account
of the aid they gave as labourers to regular cultivation. But of
the fees realized or estimarted as realizable in these places, one-
half was wusually charged to the vargdar as 1parc of his assess-
ment. (2) The abstinence of the Government from levying the
fees in such cases was, prima jfucie, an admission that as to the
particular lands it had nota right to levy them: the exaction of
the fees by the vargdar was, prima facie. an assertion thas the
rights of the Governmens hal passed to him. {ts reckoning his,
gains from this source as a basis to taXation, implied a knowl-dge
of what he was doing; and where the varg, including the forest
lands, could be defined, of his approoriation’ and exercise of the
dominium wutile within its boundaries. “It wasa mere farming of
the fees” is defendant’s contention; but, so far as the evidence
informs us, it was so in no osher sense than the paying of
assessment ov a rice field was a farming of the rent which the
vargdar obtained from its cultivator.

It is conceivable, of course, that the occupation of the exclusive
enjoyment of the State’s land by the vargdar may have stood on
the same footing merely as the poséession under the older Roman
law of the ager publicus, or of the provineial land, reclaimable at
any moment by the Government. Such was.in effect, Munro’s

notion of the position of the ordinary raiyat of the Deccan,(3)and of

{1y See. as to the Roman system of tributes in kind, Coulanges’ Tistoire des

Institutions Politiquesde Uancieune France, p. 179, and Gibbon's Decline and
" Fall, Ch. XVIL

{2) On this were founded the arrangements referred to by Jir. Fisher, Printed
Documents. p. 138, para. 20. See also exs. 91 and i73, Printed Documents,

pp 78, 260,

3 Fifth Rep., 947. But t_he view generally taken was more favonrable to the
raiyat. Zb., 138, 204, 730 and 977: Rev. and Jud Sel. Vol i, p. 294; Kanara
Land Asscsament Casc. Printed Documents, 11, p. (50
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the chalgeni tenant under Government in Kanara. This would ac-
count, too, for the indifference of the Native Government and, so
long as the same set of ideas vravailed, of the British Government

also, as to unlicensed encroachments. They were treated very much

as o matter of course. The shirastedar says: (1) “If any raiyat

should bring any of the Sarkar waste under cultivation, or make
a darfhast for a portion of such land to be made over to him,
the “Sarkar peovle examine it and estimate the extent of its
bijewri, determine wherher it ve bijle, muzeul or bet and
having ascertaiuved the rate per mudah bijvari, at which the
land in the neighbourhood is assessed, they fixed what they
consider 1o ve a fair beriz on the land rthus newly cultivated. The
extent of bijvari, at which the iand is then estimated, might
be entered in the” account.” The land thus made cholgeni
with an annual tenancy recognized by the State, would resemble the
ager non wvectigalis of the Roman system let for a short time ;
while its: recognition as “muli” (pervetual) would raise it to the
1a0k of the agri wvectigales, with a right vested in the landholaer
to deal wirh his proveriy as freely as one who had nequired
proprietorship by prescrintion ngainst the fise.(2) But as, too, the
possession of provineial lands ripened by the time of Dioclenan(3)
into full property subject enly to a land-rax, so the precarions
chalgeni tenure of earlier duys beecame an o wnership, on a similar
condition, from the time when the Government guaranteed its
permunence in 1834, Lands truly pos;ws:«ed before, and recogni-
zed us po-sessed, were, from that time forward, owned by their

ocecupants.

We shall ind the mode of estimating the pfoductive capacity
of lands subject to adsessmeunt, described by the shirastedar,

Cillustrated as we proceed, whether their resources were developed

hv means of regular cultivation or of kumri(4) but we shall also
find new views growing up under the teachings of experience
(1) Ranara Land Asgessment Case. Printed Documents. I11. 85,

(2 See Savigny Droit Public. Romain, Vol. 11, pp. 46,49; and comp. Laveleye
Op. Cit, 23, 48, ‘ ‘ ’

13) Maynz Droit Romain, 178 § B. Coulanges’ Hist des Institutions, ch. xii.

14) See inctances inex. 366, pp. 342, 245, 251, 262, Kanara Land Assessment Qase,
Frinted Documents, 11T, 88, - —
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with regard to the wasteful and pernicious effects of the kumri 1879

cultivation, as the forests became exhausted, while the "demand
for timber constantly increased. AKumpi having become highly
profitable, had greatly extended,(1) so that its injurious effects,

Bhaskar- .
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real or apurehended, were tending to realization at a continually

accelerated rate.  “ The question,” say the Board of Hevenue,(2)

*of whether it is-exnzdiens to allow this species of cultivation,

first.came under discussion im reference to” the report of Dr
Gibson to the Government of Bombay, which was referred to
Mr. Blane, the Collecior of Kunara, for his observations. * In
accounting for a growing scarcity of timber, Mr. Blane noticed
among the most influential cause, the increase in the fumri
cultivation - which bid fair, he then cnnsidered, to destroy the
whole of the large virgin forests within a short time. He
expressed his ovinion ~that it should be eiiher placed under
considerable check and regulation, or entirely probhibited, as had

been doune in Mysore.

“ On this report being laid before Government they, agreeably
to the recommendation of the Board, authorized the Collecto,
of Kanara to restrict the eunltivation of Kumri to ¢ such places
and to such an extent as might, in his opinion, ba expediens for
the preservation of the forest and the geneval welfare of the
province.” He was also instructed to assertv the right of Go
verument to all forest lands, to which a title cannot be clearly

established by private individaals.”

What steps Mr. Blane took upon this order of the Governmen.
we shall have ocension io consider hereafter. That he was not alt
together unembarrassed in earrying out his policy, appears from-
the revors of 1849, which the Board next quore. In.the case o
one Narna Uumpt»i he was met by an objection that this person was
owner of extensive but nndefined jungles sunject to Kumri culniva-
tion, and for which he was assessed to the land revenue. It is

probabie that under such circumstances the vargdar claimed a

great deal more land than he was entidded to. The sub-collecror

e . . . N - o
solved the difficulty by seuling directly with the actual Kumit

{1y Printed Documents, p. i39.

18

{2 . Trinted Documents, 331
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cutters, 693 in number, regardless of the vargdar’ s rights, if he
had rights, us their landlord. Then the Board continue (1)

& Mr. Blane submitted for the consideration of the Board, whe-
ther the individual settlement should be confirmed, and at the same
time entered into the general question of the extent of right in the
land conferred by the entry of a Zumeri shist in the patta of a
vargdir. This questiin, as already shown by the mode in which Mr.
Blane’s proclamafion was evaded, materially affects the power of
the collector to preserve the forests by checking the extent of
humri. T also involves the welfare of the jungle tribes, by whom
Fumeri is cultivated, and who are stated by Mr. Blane to be held,
by the fear of ¢ivil snits and other means, in complete sub_lectlon
to the vargdars o and be much opvressed by them.

« Mr. Blane was decidedly of opinion that the entry of a kumri
shist in his patta gave the vargdar no claim to the forests. He
expressed himself as follows:—

“ ¢ My own opinion, after an attentive consideration of the case
is, that the Zumwri cultivation was, and still continues to be,
of the nature of a rent similar to other rents, such as the puleri
or grazing rents in other parts of the country, or privileges of
collecting honey or felling timber in the forsets themselves. The
origin of the mode of realizing this head of revenue, which is still
in force, appears to have been the uncertain and transitory nature
of the enltivation, which is never carried en in the same spot
for two vears running. A smail spot in the midst of the forests
is cleared and burned and sown with ragi or some other dry crop,
and, after this is cut, the place is abandoned and not again culii-
vated for twelve or difteen years, till the jungle has grown up. Al
though it is at the present fime pursued to a considarable extens
by the more settled caltivators, it was formerly carried on exclu~
sively by a wild and Jistle civilized classof people, who had no
fixed habitation, but built temporary huts on the svot, which they
occupied for the venr, and shifted their vlace of residence with
their cultivation. Owing to this circumstance it was diffiealt for
the Government to collect any revenue directly from the culsiva-
tors, and still more to fix uvon any given spot as liable to assess~

(1) Printed Documents, 352,
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ment ; and the easiest mode of collecting the revenue derived from 1879
- . . . Rhasker.
it, was by renting out in the gross to one or more of the principal " 4550

inhabitants of the village, who made their own terms with the culti- ,, .

vators. . . torr_of North
¢ ¢ On the country coming under the Company’s Government, and pamae

when the system of giving yearly pattas was adopted, the payments

made on account of Zumrt appearing as a demand against particular:

raiyats seem, for convenience sake, to have been entered in their

pattas, together with the demand, against them, of the fixed land

revenue for their permanent cultivation, and thus in process of time

1o have eome to be considered a portion of their varg. The same:

system was adopted with regard to many other items of demand

which were not strictly land revenue, such as the moturpka, boney

farm, fishery and other petty farms, whichwere all entered as portion

of the warg of the raiyat; but they have been subsequently

struck out of the patta and collected separately as extra

revenue.’ , .

“He then proceeded to show that the term ‘varg’ had not
originally the signifieation, now attached to it, of ‘estate’, but
meant the ‘account’ of the raiyat with Government, and in proof
quoted a repors by Mr. H. Siokes, an excellent Kanarese scho-
lar, who mentioned from his own observation that in-a trades-
man’s book in Kanara his account with a customer is headed the
‘varg- of that customer’. Hence Mr: Biane concluded that by
a raivat’s varg was formerly understood his “account with the
Government’, and comprised, therefore, not only his landed pro.
perty, but ‘anything for which he had to make a payment to
Government; but that the entry did not necessarily imply
that he had an  absoiute indefessible proprietary right in the
thing for which he paid’ In this manner Mr. Blane argued
the rent of the coliections from the Jumsri cutters came to be
entered in the varg paéta, and being among the few items of
miscellaneous revenus retained in it, and its nature, in contra-
distinction to the ussessment on the private lands of the proprietor
not being borne in mind, while the term wvarg was supposed to
mean ‘estate’, the jungles in which the kumsi was cut came to
be claimed and considered a portion of tho estate. The asser”
tion of proprietory right has been since countenanced by trans_
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fers, by sale and by suits, as well as by aitachments for decrees
of Court. .Under the operation of our judicial system, it was re-
marked, ‘questions are adjudicated between individuals which
have often a very important, but individual, bearing on the public
rights of Governmens which at the time is not foreseen or is

overlooked.’

“ Where the sctilement of kumri had been made directly with
the raiyats, thav is to say, the Board presume, where the forest was
the undisputed propersy of Government,(1) Mr. Blane bad prohibi-
ted 1t in particular localities where the facility of transvorting
timber made 15 advisable that it shonld be preserved. This order
was 1o accordance with the authority granted by Government, and
mentioned in paragraph § of these proceedings. But many of the
places in the northern talukas, he remarked, where it would also .
have been desirable to preserve the forests, are claimed as within
the limits for which some of the larger landhoiders pay Fumed’
taX ; and without possessing the discretion of assuming the manage
ment of the Lumri and making the settlement with the actual cul-
tivators, 1t is found imvossible to exercise any control either
by restricting the general quan tity or by assigning the boundaries
within which i shall be.cur.

“The settlement of the question, whether the large proprietors
who pay fumri assessment have a yrourietary right in the jungles
was, therefore, of greut importance. if the decision shoild be in,
the negative, according to Mr. Blane’s view, he vrovosed to.rémit
the &eriz they pay on this account from their pattas and T
make the settlement directly with the Zumri cutters, as in the
case of Narna Cumpti, But if their provrierary right should be
affirmed, he considered that he possessed no power to prevent
their continuing the destruction of the forest at their discretion and
no authority to protect the fumri cutrers from their exactions and
oppressions, for these persons must be recognized as their lenantg
and he subject to all the legal procees to which tenants are Jiable,

“To show the disprovortionate claims advanced on account of
the payment of Zumri shist, he further instanced the case of

(1) This was, perhaps, Mr. Blane’s original intention, but it was soon and far
exceeded. See infra.



VoL, IIL] BOMBAY SERLES.

“¢Martab RBao’, whose family formerly held the office of haib
shinbhog in the Ankola Thluka, ana who, therefore, nos only ke pt
the revenue accounts himself, bnt exercised an influence almose
unbounded in that pars of the country. The man holds 17 wargs
on the borders of the Goa {rontier, and claims a jurisdiction over
a large poriion of the jungles in that neighbourhood. Itis im-
possible to state their extent, but it cannos well be less than 30

square miles of forest. Thne entire vayment on these wvargs

amounts to Pagodas 113, of which only Pagodas 17-4-7 is kumri
beriz; but the number of rayyats cuttings kwmri under him has so
much inereased that he eollects from these alone 167 Pagodas, or
1,000 ver eent more than the revenue he pays on this account.

“Such claims as these, Mr, Blane truly observed. wounld as
populamon increased, be of the most serious public importnce. as
pressure from without would impel large numbers of peovls to
settle gradually on these thinly-veovled tracts, where they wonld
become the tenants-at-will of such men as Martob Rio and Narna
Cumpti, who might thus have ten or twenty thousand dependants

on thelr estate,

The Board fully anpreciated the strengh of the arguments of
Mr. Blane, and for the present approved of the manner in which
he had dealt with the case of Narna Cumpti; but at his views in

“regard to fumri differed in some respects from those set forthin
the setilement reports of former colleciors, they deemed it neces-
sary that the old accounts of the district should be examined; and,
further, that parties who have cultivated Zumri should be called
upon to vroduce the oldest records upon which they claim the pri-
vilege of catting and clearing forests for the purpose, and that is
should be ascertuined if the old accounts contained entries to
distinguish the assessment on kumri from the demand on the regular

estate in each individual case.”

Iv was DeCessary to extract this statement of Mr., Blane’s views
in such detail, because these are the basis on which the whole
subseqnent action of the revenue -officizls -and of the Government
has proceeded. Yer the precise theory which he had conceived,
and the precise scove of the measures he provosed. were not at
first correc: ly anurehenued by the Board. They thought that the
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1x9 _ vargdars enjoying without question the advantages of ownership
Bhaskar-

apps  over the forests included within their vargs, that is, the lanis for
The Colle- which they were assessed to the land revenue, asserted rights of

tO%Of North jndefinite extent over the forests which remained the p
analra.

property of
the Government.

Tt was this unlimited prospeetive encroachment
with which they suvposed they had to deal ;and they thought
they would bhe helped towards a decision if the old accounts were
found to present a charge against the vargdars on account of
Juwmyi, distinct from that on account of “the regular estate”, that
is, the estate recognized as a defined aggregate, and subjected to
assessment according to the ordinary rules.

Mr. Blane had already(1) called for information as to the rights
set uv by the vargdars which was supplied to him in the return
from which exhibit 62(2) is exXtracted; but he left the provine®
before making a fina] report, which was at length submitted by
Mr. Fisher only in 1858.(8) That gentleman describes the mea-
sures taken by Mr. Blane and Mr. Maltby,(4) which amonnted, ag
‘they were carried out,to this that, as Mr. Fisher says. “the whole
process was brought under the control of the Government.”
Of the lands which they averred were their property as incinded
within their vargs, the vargdars were allowed to let out to fumri
cutters so much as would bring in to them at the customary rate,
twice the assessment in each case entered aguinst them in the

accounts; and and for any transgression of this’ quaniity they were
fined a double assessment on the excess.(d)

The only claims with which Mr. Fisher expressly deals are those
of Narna Cumuti, on which he agrees with Mr. Blane, and the
claim of Martoba to the Kaignad forests based on a mulpaita

which he thought was a fabricaiion. This we shall have presently

to consider, as Kaignad is one of the four estates now in dispute;

but for the present it is more important to ascertain Mr Fisher’s:
views about fumsi and forest in general.

On these points he says :—(6)

(1 vSee ex. 91, dated 12th January 1849, and ex. 90. dated 10th April 1849..

> L, - iy -
, 32.
(2) Printed Documents, 32 (8) Printed Documents, 135.

(5) Printed Documents, 139
(6, Printed Documents, 142,

{¢) Ex. 173, Printed Documents. 260.
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“The question at issue, when this case was first brought to the
notice of the Board, was not, as the Board seem to have supvosed,
the right to hold Zumri cultivation not within the limits of the
wvarg or proprietary estate of the landbolder, but whesher the pay-
ment of fumri shist creates a vroprietary. right in the soil of any
forest tract brought under kum»i cultivation;—in fact, whether
the en’trj' of Zumrt shist confers any vroprietary right at all, such
2s a similar entry would be held to do in regard to regular culti
vation, or whether 1t is a mere rent paid for certain forest privi-
leges, which can be resumed at pleasure by a remisson of the
Government demand.,

“As under native governments all cultivation. was taxed
accerding to the description and value of its produce, the Govern-
ment baving a recoghized righs to a certain share in that produce,
whatever it might be, "there 1s good reason to surpose that the
“humri shist was but a rent for certain forest privileges, and did not
-confer any proprietary right inthe soil on the Zumri cultivator,
Had it been otherwise, most of the garden in the country, and
‘much of the rice lana also, would necessarily have been entered
as kumrt. (1)

“ Probably almost all the estates in the country have, at one
time or other, been under fumert cultivation(2) and in the most
wooded portions of the diswict it is still uswal to Zumsi land

about to be held as garden or under rice cultivation.

“There can be no doubt as to forest tracts generally being in
this district the wroperty of Government, as, with the exception
of one taluka, kumii holaings are altogether undefined, though
this is not the case with the regular cultivated portion of estates,
and there has always been tarkar Zumri as well as that attached
to estates. The collections made by former Governments on this
account were entered as poll-tax.(3) and shere is litile reason to

(1) As, however, it was raised to a higher condition than that of Zumi, it would,
ordinarily be ratsd under the higher designation. Sections 29-3: of Tippu's
Regulations indeed provide exvressly for such changes.

(2) It was a recognized stage in the course of agricultural development.

See Mr. Harris's recommendations in 1621. Kanara Land Assessment Case
_Printed Documents, Vol, 111, p. 45.

(3, In some parts of India theland rent was levied as a plough-tax or & house”
tax, Bee Rev, aud Jud. Sel, I, 894. ‘ :
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doubt that the only difference between Sarkar Fumri korlag ya

and the korlaya paid by varglars consisted in the one being
levied diregt from the kumri custers themselves, whereas vargdars
were allowed to collect this from those people either cultivating
portions of theie land or otherwise under their influence, on pay-
ing a specified sum as part of the dem'md on their estates. This
shisf, moreover, was increased when anew tenant or other indi-
vidual took Zumeri cultivation undera vargdar, bhut the shist on
the regnlar estate was fixed.” I may obserrve that no instance,
though it was asked for, has been brought to our notice in the
present case in which the vargdar's Zumri shist has been im-
mediately increased in consequence of a new tenant cultivating
Fumri under him. Where thére was an azmaish or estimate of
what an estate could bear, its productiveness in kumei as well
as in rice cultivation seems to have been taken' account of,(1)
and its vroductiveness in kumri was esiimated by the number
of hatchets emploved. The occasional increases and decreases
of the jamabandi for a particalar year seem to be justified by a
reckouning of kumri gnins, as well as other gains, (2) as greater
or less than before; but no distinction of treatment is perceptible
until Mr. Blane felt authorized not to increase the assessment on
account of increased Lumri cultivation, but to cut down the -culti-
vation to a product on of double the assessment. As to the mode
of entering misceilaneous charges in the pattas of the vargdars,
Mr. Blane's description is not suvported by any evidence produczd
in the present case. A Jarge number of pattas have been recorded,
but the vargdar is not in that character charged for any thing but
the rate at which his land has been assessed. The descrintion
given by the shirastedar is thus borne ont by actual examples.

) See, for instance. ex. 358, pp. 242, 245, and 252.

{2y Lord Longhborough said of the Inglish land-tax: “The tax. though
commonly called a tax upon land.is not in itsnature a charge upon theiand. It
is atax upon the faculties of men estimated.........by the land in their oceuna-
tion. Theland is but the measure by whith the faculties of the person taxed
are estimated.” See Grantv. Astle. 2 Donglas at p. 72+. The words might
have been apolied to the jamabandi settlements of the earlier half of this century.

8ee Mr. Maltby's Report, Kanara Tand Assessment Case, Printed Documents
Vol. {11, p. 120, para, §,and the Proceedings of the Board of Rev., 15. 124,

-
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In those districts of the Madris Presideﬁcy in twhich asurvey .

settlement had been introduced, the patfas issued to a raiyat con-
tained an enumeration of the several fields in his occupation and
of the assessed rate on each ;(1) bnt in Kanara the precise contents
of vargs even as to the rice lands had never been ascertained.(2)
The vargdar was charged and deductions were aliowed on the
aggregate holding ; and vagueness as to the precise areas held, if
it provented the growth of a right, through recognition, in the case
of kumri lands, would very often have equally prevented its
arising in the case of rice fields, esvecially those which paid only

for occasional caltivation.(3)

(1) 8ee Appx. 20 to the Fifth Rep, p. 746, and Kanara Land Assessment Case,
Printed Documents, Vol. ILL, p. 171.
(2) Sce Printed Documents, pp. 105, 119,

(3) In the Revenue and Judicial Selections, Vol. L p. 203, there is a passage in
a minute of Mr. Colebrook’s which is instrnctive as showing how cases analogous
tothe one before us were regarded in Bengal : © In many of the districts of the
Lower Provinces and in some of those of the Western. very extensive tracts of
forest land were claimed by, or really appertained to, proprietors who had compa-
ratively small portions of land in tillage. Hvery district contained some instances
of scattered estates, in waich the untilled lands much exceeded the arable : many
of tuese fotests and wastes are so situated or circumstanced as to be incapable of
culture under any mode of management and husba ndry \which has been tried, o
which may be expected to be introduced. Many of them are barren; the rest so
nearly so, that they never can render to the proporietor more than a scanty revenue
drawn from spontaneous productions. The greater part cannot be reclaimed, but
at an expense which would amply. puichase the income they may yield in their
most improved state, and this consideration led to the relinquishment of the rights,
which Government might have reserved, of assessing these lands when brought into
cultivation.

“But some wastes there Were, I may say there are, which, though capable of
tillage. had remained or yet remain uncultivated solely for want of hands. in con-
sequence of a scanty neighbouring popunlation. In these instances and in the case
of dispersed estates which contain a disoroportionate quantity of untilled land
capable of culture, the proprietor whose assessment is fixed on a small portion of
cultivated ground, arrives. when the whole is reclaimed, to the condition of an owner
paying a quit-rent or nominal due, rather than land-tax.

“The instances being either few or unimportant in most of the districts, and
frequent only in frontier districts, and for the most part confined to frontier lands
which are least likely to become valuable, the sacrifice does not appear tb have
heen great, provided the vast tract called Bunderbunds be yet at the disposal of
Government, which 1 trast it will be found to be, notwithstanding the pretensions
of the bordering zemindars, who are stated, in a correspondence which passed in

19
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Mr. Fisher thought that his view of the fumsi vargdars’ position
as substantially that of farmers of a poll-tax, derived sirong
confirmation from the variety of rights set up by the vargdars.(1)

“The rights,” he says, *claimed on account of kumri shist
vary in different parts of the district ; and although there may be
some reason for this, the difference observable raises doubts as to
any proprietary right being claimable on account of this shist, and
rather goes to show thas those who bave claimed most and been
Joudest in defence of rights, real or assumed, have, at any rate, had
more conceded to them than their neighbours. ‘

s It has already been observed that, whilst double the amount
of ‘the humri shist paid by the Payenghat -vargdars has been made
over to them, the practical result of the arrangements made-in
Supa and Yelapur has been simoly to remit the fumri shist, and
resume such privileges as it conveyed. The circumstances which
led 10 such different modes of treatment were, that whereas in Supa
the vargdar cut kumri in she forest just where he pleased, without
reference to village or any other boundaries, and could not, there-

fore, claim any particunlar spot as his kum»i grounnd, the vargdars

1780. to claim the property of those forests up to the shores of the sea, grounding
their pretensions, 1 presume, on their having been used to make collections from
wood-curters and from persons resorting to those forests to gather the spontaneous
productions of them. But as the right of Government to make grantshas never
been relinguished, nor the practice of making hem by the Board of Revenue been
discontinued unless recently, I conceive it to be still in the option of Government
{o resume the design of claiming the Sunder bunds ; and, judging from the avidity
wirh which grantshave been sought on the Island ot Saugar and adjoiming part of
the main, a disposition to enterprise now manifests itself, which, if properly directed,
may forward the great object of reclaiming from waste and settling and. peopling
that vast tract.

¢« It may be inferred. from what has been here said, that it would not have been
unadvisable, at the time of making the permanent settiement of Bengal, to have
excepted at least the extensive tracts of waste which were so circumstanced as to
be capable of being. brought into enltivation, if not the scattered estates also in
which the proportion of waste land. fit for cultivation, was excessive. and such
exceptions may be very fitly made if the Honourable Court of Directors should
authorize generally a settlement of land revenue of the ceded and conquered pro-
vinces ;and if to this be joined the measure of reckoning the revenue at the value
in corn, the chicf objections of the Honourable Court to a settlement in perpetuity
will, 1 trust, be obviated ™

(1) Printed Documents, 141.
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in the Payenghat boldly claimed all the unocenpied forest lands __%“‘7;_
Bhaskar.

in their -respective villages, and someiimes-even in whole mag- apDa

nis, because they alone. of all the vargdars in these villages or The Collec.
maguis hapoened to vay kwmri shist. They aroued that as ‘OTI“f North

NANATR.
forest was. necessary to kumri cultivation, and they were the only

varties, who pald Fumei shist, the- whole of the forest belonged to-
them.”

This state of thingshe contrasts with that subsisting'in the taluka
of Bekal : (1)

“ Whilst in North Kanara the quantity of Jumri cut bv a
Var(rdar seems to have had far more reference to his ouportunities.
and means than to the Zumsi shist to be found in the Government
accounts of his varg, and 1vis. therefore, impossible to s say what-
quantity of cultivation the kumpi shist of any given varg is sup-
posed to represent, the original fumri holdings of the Bekal raiyaig.
were defined in padipads (an area nearly equivalens to an acre),
and the Zumei assessment on them. averaged four annas ‘per

padipad.

“In consequence of land suitable: to garden and rice cultivation-
being insufficient for the supvort of the population, kumsi in
Bekal has long assumed the character of regular cultivation. A
raivat having, according to the accounts, 10 padipads of kumrs
would have in reality 120; which he may be suppased to £0 over in
the course of twelve years at the rate of 10 padipads per annum.
As population has increased, however, these Zumris have been cut
once in eight and even onca in six vears, and it has been customary
to sell and mortgage these clearings, and treat them in every way as
the bona fide proverty of the raiyats.” .

The differences to which Mr. Fisher- refers are so -obviously
traceable to the different degrees of social and agricultural deveion-
ment, that it is surprising he should have missed their true causes.
The increase of ﬁopulacion, and consequent intensifying of agri-
eulture, in Bekal had brought the holdings of the several. raivats
into close and sharp contact with each other. It had also glven.
some definite value to every acre of land. Hence the kumri hol-

dings were accurately defined, and the assessment on them was

(1) Printed. Documents 146.
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attributed in each case to so many padipads. How could this
system have grown out of a mere farm of a poll-tax ? That would
have reference to the number of persons, not of acres. It would
be a personal contract not descending with the cultivated land to
the late proprietor’s heirs. But, again, regarding the kumri land
as a holding in the same sense as rice land, how came the entry
in the Government accounts to be but of one acre for every twelve
acinally possessed? This shows plainly that the accounts were
pot intended, or, at any rate, cannot be accepted, as sufficiently
defining by the mere descriptions in them the kwmri land held by
any vargdar. It is an inversion of the proper process to use them
or such a purpose. A raiyat vlaced or found in possession of such
and such lands, and allowed to retain them, was entered in the
account as consequently liable for so much, estimated as the
vroper share of the Governmens in his gains.{1) On account of
the general correspondence between the Government assessment
and a proportion of the profits, the entries might very well serve
as an indication, in any case, of what was the probable extent and

_ produce of the land ; bus the raiyat did not, therefore, necessarily

acquire his land by a lease from the Government at so much an
acre; he was assessed as owner or occupier, deriving so much
profis from his actual holding._ Thus, the holder of twelve acres of
Jumei land would be entered as responsible for a share of the
profits each year yielded by one, because of the twelve years’ rota-
tion necessary for that kind of cultivation, justas under Mr. Harris’s
survey he was charged for one areca tree out of four as the ave-
rage proportion in bearing(2) on the space which four would occupy.
He was not the less owner of the other eleven acres, because
charged only for one, or less the owner of all twelve acres, because
he ‘each year made active use of but one. As the vressure of
population increased, he made use each year of two acres out of
the twelve his richi and even his assessment, as Mr. Fisher says,
remaining what they were before.(3) The ponam lands in Malabar

were held and cultivated on the same principle.(4) Bachanan de- .
(1) Kanara Land Assessment Case, Printed Documents, Vol III. 36, 8%, &9,
(2} 1b. Printed Documents, Vol, 111, 66.
{3) As to amine. Lord Mansfleld said: “ The plaintiffs were in possession.......
or they had actually wrought it,” Harken v. Rrikbeck, 3 Burr., at p. 1563,
(1) Printed Documents, i51.
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scribes thesein 1801(1) as deals with in exactly the same way‘ as
the kumri lands of Kanara. By 1859 they had become recognized
private property.

The analogy these cases afford, though in some degree affected,
is not destroyed by the circumstance that in more thinly-peopled
talukas or magnis the forest tracts belonging to the several vargs
were less precisely defined. An object may be perfectly recogni-
zable for purposes of ownership, as for other purposes, althongh
its precise line of severance from contiguous objects may not be
present to the consciousness of those who think and speak of it,
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and may never have been exactly defined. The need in Kanara

of any such definition would not be felt while land was still abun-
dant. . Every clearing in the forest was deemed a public benefit.
Every approvriation distinctly made was supported by the common
sentiment of the community. In the sub-distribution of the ag-
gregate beriz, which under the earlier system was made amonuyst
the several landholders, a portion would naturally belaid upon
the vargdar, who had acquired exclusive enjoyment of a tract of
forest, and thence obviously derived a profit, enabling him to bear
av least an assessment proportionate to the customary rates paid
by the less-favoured migratory kumri cutters. 1f this ordinary
holding was regarded as perpetual ormuli, the charge, reckoned
according to the number of bill-hooks actually or ordinarily set to
work by him, would be attached to his muli varg. It he wasa
mere chal genidar, the item would be added to his geni varg.
And when, on the system of viﬂage settlements being suverseded
by a #ulvar or individual settlement with each landholder, it
became necessary to estimate the prop&r relative liability of each
as a contributor to the aggregate beriz, it was natural that the
same method of appraisement should be followed by the village
officers, in whose discretion, at least in the earliest days of British
rule, the regulation of the comparative burdens of the villapers
practically rested.(2) In many cases, no doubt, the forest holding

(i) Mysore, &c., Vol. IT, pp. 519, 542, 561; Vou.IIL, pp.7), 147, 193,

(2) Bee Munro’s Report of 30th November 180¢, in Fifth Rep.. Apox. 20. p. 745;
and compare the' letter of the Madras Government, Kev, and Jud Sel.,

Vol. I, p. 658
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assessment, though perfectly recognizable, and re-
cognized as to its central portions, as a true possession enjoyed
exciusively by the  occuvant, blended at its outer margin by, under

fined gradationsinto the common waste. The knowleage and the

acquioscence of the representatives of the Government could not

in such cases be stretched so as to serve as an authority for unli-

mited encronchments. An undisguised occupation, by open and

exclusive user as. continuous as the objecs reasonably admitied
Wus requisite, since no assent. could be implied to what was not

avbarent. But where such an occupution subisted, the mere

dry-crops, pasture, or even for
the mere grawsh of firewood, would not nroperly form a ground
for saying that in one case ownesship had: been acyuired by the
lapse of time and the acquiescence of the State, while in another
w had not.(1). Tolevy money from a raiyat on.account of any land,
imulied a knowledge that he was there, and in some way benefici-
ally connected with i.(2). On no other princiole could the receipt

of the assessment from rice-land holders serve to establish their

ownership as ‘against the Government But what the precise

nature of the connection was; would in each case depend oun the

acts done by the tax-payer, the intimation these afforded of the

position he held or assumed, and the consequent acts or forbea-

Tuus payment of kumri assessment by a
according to circumstances, be consistent with a
perfecily defined estate in the forest, with an ill-defined: yestate,
rhmlgh an estate still so far as the® conditions of the constitution
of property had been satisfied, +(8) or with a mere casual and tran-
sitory enjoyment which was no estate at all. (4) In the case of

rice lands the revenue officers’: admisted the payment of land-tax
as a decisive test of ownershlp

rances of the executive,
vargdar pulghr,

Yet, ir was not the payment
which created the estate: it was the estate which. involved the

(1) Bee Phillips’s Jurisprudence, sec. 122.

(2 Nec quenquam clam possidere incipere qus seiente aut volenteeo ad quem eares-
pentinet

bonee fidei possessionem nanciscitur.—Pothier Pand, Lib. 41, tit. ii, 8--
(3) Seo Dig, Lib. 41, tit. 5, fr. 2.4.

(4) See Puffendorf and Bynkershoek quoted below.
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exaction (1) in virtue of a property, which, Lord Genelg thonght,

was invested in the Government as *‘ an unailenabie, indefeasible
‘ necessary right,”(2) and whicu might as least subsist side by side
with a full ewnership in the subject.(3) But from she well-defined
boundaries of a rice field, the elavorate process of culuvation
aud the annally repeated operatious, the conneXion begween the
payment and the ownership of any spot Was usnaily so cersain
that the one could be safely inferred from the other. Continuous
payment involved continuous acquirscence bY tne recipient in the
‘-ocuupanion for which the paymené wax made. This iv was which
made the raivats safe in their own ershio of rice fields, which, as
Mr. Fisher said, had generally once veen kwnri lands ; and the same
tacit acquiescence, wherever d-finitely invited and in any way
plainly manifested, would have the same effect, though the vlace
might be used fer buliuug, for kumri or as the precincs of a

temple.(4)

(1) This is the true exvlanation of the state of things described by Mr. Blane:
# There has never been any application in Kanara of the simple rule that a man
‘has only a right to as much land as he pays for.” (Hx. 366, p. :98.)

(2) Fifth Rev . Appx. 4. p. 255 ; Appx. 31, p. 978.

(3) 8o under the Roman system, though subjection to the census was primarily
but a means of exacting a tribute from the land, the recognition which this gave
to private ownership caused it to be highly valued. justas now a raiyat is often
eager to gev his name entered as occupaut of a “number ” under the Bombay
Revenue Survey, though primarily thisis but a record of his obligation asa payer
of the land-tax, © dwugusti temporibus orbis Romanus agris disisus censuque
deseriptus estyut pssessio sua nulli haberetwr incerta quam pro tributorum susceperat
quantitate sol.erda.”—Hrontin, De Coloniis, quoted by Coulanges, Op. Civ, ch.
xii.

‘(4. Mr, Thackeray (adopting in part the langnage of Locke) says in 1507
that uwo “original granis or deeds, confeiring or establishing the primitive
rightin private proverty in the soil, could (probably)be found: for they most
likely never existed. A man cultivated a certain field, mixed bis labour
with the soil, and in process of 1ime obtained a title by prescrivtion which is the
bestof all titles.”” Fifth Rep., p. 160, and Apox. 24, p. &23. “In  the pro-
vinces of Kanara ani Malabar......the lands in general appear to have consti-
tuted a clear private property more ancient and probably more perfect than that
of England.” Revort of Committee, 2b., p. 130. Lord Romilly says fn Gunga
Govind v. The ()ulla_ctm' of the 2% Parganas, 11, M. 1. 3, at page 321 : “The
interest of the person in possession is not a limited but an sbeolute interest = the
title to the lands is one inheritence ; the title to to %hiraj or rent is another.
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In the districts above the ghats, disturbed and desolated as
they had heen,(1) never'in all’vrobability more than very sparsely -
vopulated, no such evolution of distinet foress estate had taken
place. The notion of sevarate private property in the jand was
there bus imperrectly developed,(2) as in the north of Ankola,(3)
until the officials introduced it from Lower Kanara. The village
boundaries, where there were distinet’ boundaries, could be trans-
gressed without molestation, where)no one had any interest in
vreserving the practically boundless forest, orthe land which occupied
by fellow villager or sirznger, could offer no impediment to the
occupation for the same annnal term of twenty times as much by any
one who had the means and the courage to clearit.(4) Thus it was
10 doubr, thut men of the wider tribes moved about from vplace 10
vlace, tilling each in his rnde fashiou as muchaswith his bill-hook he
could clear, and quite regardless within what imaginary boundary
of village or magni he exercised his untutored industry. The more
regilar cultivator, anchoved to one spos by the possession of a house
a rice field and a betel garden, would still in his lwmri culiivation
Choose the precise vlaces shat suited him best, with equal dis_
regard to boundaries that no one insisted on. As he cultivated
Fumri and profited by the cultivation, the revenue officers set
him down for a contribution on that” account ; (5) but as this

process would not deprive him of an estate, neither would it

coufer one. The case of Narna Cumpti is one that seems quite
in point. This vargdar paying a considerable sum as a resident
cultivator of rice lands within a magni, extended his kumni
operations far away along the untenanted slopes of the ghats.
Tne tract belonged geographically to other magnis, but he was.

C....¢Tt isnot the case of a lease at all...... it is the case of an absolute ownership
of the lands ; and the title of thelGovernment rather resembles a seignory than that
of alessor with a reversion.” The right of the Government toashare arises. like
the claim to a poor’srate in Kingland, from an occupation and a profit derived frome

the occapation, whatever and however precarious the title. See Lord Bute v.

. Grindall, 1 T, R, 338,

(i) Kanara Land Asscssment Case, Printed Documents, 11T, 44,
(2} Ib, Printed Documents, {11, 39, 61. (8y Fifth Rep,Appx, 42 p. 82E.
(1) Sce Locke on Civil Government, B. 11, ch. v, s. 32 /.

(5) Sce Sir T. Munro’s letter, ex. 366,p. 69,
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_ charged for the Government’s share where he permanently resi-
ded, or had his permanently cultivated property. This was most
natural, seeing that his kumri cultivation would one year bein
one village and in the next ina different one. It contradicts

" the idea of the Zumri assessment being a mere farm .of the
“forlaya”, or tax on “the kunbis’ bill-hooks. Such a farm
would almost necessarily be ‘made by the officials of the sub-
division in which the tax was to be levied, or by the collector,
and its proceeds would be entered in the sub-divisional accounts
of the same magni or taluka; while the cultivator, taxed as
a contributor on a fixed holding and an indefinitely varying
one, would naturally be charged at the seat of the former, But
this-kind of temporary occupation, on the other hand, without
appropﬁation of any spot for more than some months or a year,
was mo more necessarily a property or possession than the
occupation by a fishing boat of a particular place on the sea.(1)
Property 'arising from occupation is itself a derivative notion
drawn from associations that do not at all attach to the case of a
mere vagrant or casual cultivator ;(2) and the case is not altered by
the circamstance that convenience or physical necessity has con-

_ ‘fined bis activity within some assignable range. Possession is
"guarded in the interests of society -; but the mere having made

temporary use, or intending to make use, actually or potentially,

of a particular area or parts of it, is not possession.

The case of the Aumri holding in the Panch Mahals, which is

the one we have to deal with, seems to be intermediate between -

the extremes we have considered. The tahsildair of Ankola
reports(3) in 1823 that the villagers assert that all the jungles,
great and small, belong, within the boundaries of each village, to
the people of that Village, who thence take all such materials as

(1) See Paley’s Moral and Pol. Phil, Bk. III, ch. iii, iv; Pothier Traite du
Domaine de Propriete, ch. ii, s. 21, ’

(2) Puffendort, L. N., B. IV, ch vi, =. 3.

% Ut ocoupanti est largita, sic allii denuo occupanti largitur, ubi amissa possessio,
atque ita redacta res est in causam pristinam. Pristing autem causa communis
erat, mec propria wist jure apprehensionis,” Byakersh, Qu. Jur,, Rom, Lib, 1L,
cap. ii. Comp. Phillips’s Jurispre s. 112 ff,

(3) Ex. 75, Printed Documents, 41.
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they use for aiding their cultivation. As to Jumri, the report is
that in the Kadra magni the people say that the whole Zumri
assessment is entered in the accounts of individual vargdars of
the magni. These accounts, they say, (or, it may be, “these
estates”, as “wvarg” means either) exiend to all the hills and -
jungles, because the vargdars have been wonb to. cultivate Fumet
at will in all the hills and jungles. The report adds, as suppor-
ting these claims of the raiyats, that ¢ the assessment is entered for
the vargs of the cultivators, but no hill or “jungle is assigned to
any individual raiyat with specified boundaries”. 1t is clear that
no concepiion of a Zwmri vargdar’s assessment as a mere farm
of 2 poll-tax had arisen in 1 823. Ifit had, the tahsildar's work
would have been greatly fac ilitated. What appearsis that, the
jungles being found turned to use by the occupiers of rice-land
vargs ov by other stationary residents of the villages, their several
supposed . profits had been appraised for contributions to Govern-

_mient, and those contributions entered, against the occupiers,

names. Avpropriation had progressed so far that the people of
ench village ‘asserted a right to exclude those of another, and thi®
idea hud been fostered by the system of village assessments’
Within the viliage those raiyats who had, as the community grew
up, habitnally used particular portions of the forest, either direct-
ly or through the kunbis whom they called in to assist them as
labourers,(1) came to be associated with those lands in the popular
sentiment, not at first probably in a way that constimuted a
recognition of full ownership, but whick gradually approached
that conception.(2)

1t seems that ot this st~ge, while the payers of kumri assesst
ment asserted conjointly a righs, which was not disvuted, of -
exclnding non-payers from kumri cutting in the village jungles,
their own recivrocal rights infer se had in some cases not ye
been precisely defined. If a vargdar assessed for fumsi found a
fellow villager not assessed practising such cultivation, he would
actually say : “If you cut Jumri you must pay kumri assessments
and thus lighten our contribution to the village beriz” (aggregate

(1) Comp. Buch. Mys., Vol. 111, 71.
2) Comp. Lavaleye, Op. Cit, p. 21 ; Hobbes' Dominien, ch. xiv, £, 7 ; Locke
on Civil Govt., P, 11, c.s, 45,
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assessment), and from “no cutfing without payment” the_?zg"_"___
tasker-

transition was easy to “no right to cutting without payment”. appa

The fellow vargdar, who himself held Zumrilands, and was'as- o
sessed for them, was not opento any such remonstrance. His tor of North
range and that of his neighbour could only by degrees acqaire amars.
precise definition; but each was equaily concerned in exacting
from the non-assessed lumre cuiter, whether of the same village
or not, payment at the custoninry rate for cultivation within the
forest belonging or conceived to belong to his warg. When, as
at Goera, theré was but one varg embracing the whole village, no
question seems to have been raised,in the earlier part of the
century, as to the right of the sole vargdar to take all the profits
arising in that village from kumat cultivation.

Whether concurrently with rights of the Zumsi vargdars, interse
and with respect to their fellow villagers, an ownership, abso-
lute or usufructuary, had alse been constituted in their favour a-
gainst the Govern ment, is a question which in the cuse of one of
the properties now in dispuite necessarily arises for decision. The
position apparently taken by the vargdars as early as 1823, is
plainly not maintainable. By the strict Hindu law, as well as by
the usage exolained by Mr. Ellis’ s shirastedar, (1) ghey-had not been
constituted owners of any definite forest lunds where they had nog
reclaimed them to cultivation. By the Mahomedan law, as exvlain=
ed in the Kanara Land Assessment Case, the forest lands which
had not been obtained by an application, on an undertaking for
cabivation, remained the propersy of the State. (2) No person, ac.
cording to this law, can assume a property in the waste lands of
a conquered country without the perrmssxon of the conqueror;(3jand
that the mere levy of a share of the prodnce or profits constitutes
such a permission in every case, wouid be a mere begging of the
question. Sir W. Jones, indeed, says that it is a false notion
which has been entertained by some that, according to ¢ the Mogul
constitution, the sovereign is the sole proprietor of all the land
which he or hts predecessors have not granted to a subject and
his heirs;” (4) so that on his weighty authority it may be asserted

(1) See above. (2) 12 Bom, H. C. Rep.. 57, Appx.
(8) See Galloway’s Law and Constitution of India, p. T4 (2nd ed))

(4) Preface to Al Sirajjiyah, Works, Vol VIIl, See also Wilks, Op, Cit, Vol I
Pp. 191, 133, )
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either that private property grows within the State, but not as
originating from the State, only as receiving its specific stamp
from the Statae,(1) or else that the acquiescence of the Government
will constitute proprietary right equally with an express grant.
Tippu’s regulations, t00,(2) forbid the occupation of deserted lands
only if the occupant fails to pay the assesement. But the acquies-
cence, to constitute a permanent right, must needshave been an
acquiescence in an occupation apparently meant to be permanent
The levy of a rate on a casual and desultory use of the soil implied
no knowledge of a purpose going beyond the transient enjoy-
ment, and no assent, therefore, to such a purpose. Under British
rale, though its introduction would not extinguish private rights
already fully acquired,the principle from which we must start
is that waste lands belong to the Ttate.(3) The mere fact, then,
that a vargdar is charged in the village accounts with an assess-
ment—and healone perhaps in that village—for Zumsi cannot of
itself make him owner of all the forests within its boundaries,
Being found to emplty thee labourers on Aumri cultivation, he
would in a revaluation for assessment (“azmaish” as it was called)
be rated as for geni hutwali, or rent produce, on the three rupees,
or other sum wlich those three men as independent cultivators
would have paid; and this charge, whether he cut more or less.
would remain unchanged until a new appraisement took place.
His employing a few men in this way in the village jungles one
year inone spot and the next in another, as Martoba says he em-
ployed his tenants as Kaginad,(4) could not of itself make him
owner of the jungles any more than a vargdar above the ghats, ex-

tending his casual operations over a wider range, became owner of

a whole taluka. Even in the case of a grant of a definite quantity
of land, hut of undefined locality, the two eminent lawyers Yorke
and Talbot, both afterwards Lord Chancellors, said: “We are of
opinion that, in regard to the place where the said lands lie is not
described, nor any method provided by which the same may be
ascertained, such grant...... is by reason of the uncertainty thereof

(1) Puchta Gewohnheitsrecht, Bk, 11, ch. ii, . i I (2) Mys. Rév. Reg. 21,
(2) See Kanara Land Assessment Case, 12 Bom. H, C. Rep,, 59, Appx.
(4) Ex, 56, accompt, 23, M8,
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absolutely void in law.”(1) He could not bccome owner in, fact
without the active or passive assent of the Government passing
its proprietary right to him. Such assent is not for a moment to
be inferred as to an extensive tract of forest from the payment and
receipt of some insignificant sum, a moiety of the rent realized on
two or onten acres which may most naturally be referred to rate-
ability, or the mere participation by the State, according to an
immemorial rule, in all profits arising from the land. . As there
must be certainty ina grant as to the area conferrred, (2) so must
there be certainty as to the area, or at leastas to the identity of
the object occupied, if the occupation is to raise the presumption
of a grant or of acquiescence in a definite occupation ; talis enim
presumitur titulus precessisse qualis apparet usus et possessio. 1t
is not as inconsistent with this principle, but rather as complemen-
tary toit, that the further ruleis accepted, that the possessior,
anithe ownerhsip springing from posseséion, of a farm or a varg
as a whole, and within the limits as to which certainty is attain-
able, are not prevented or destroyed by an undoubted encroach-
ment, or by a want of certainty as to some particular plot of
ground, or as to the precise delimitation here or there ofits pro-
per boundary line ; “quum universitas ejus possideatur non singule
partes” A suit to ascertain boundaries does not imply that either
of the owners of contiguous estates has no property at all ; (3) and
as there may be an effective grant of lands in possession” though

occupied of wrong, (4) so may distinet aquiescence give a like right

in the like case ; but there can he no grant, no acquiescence ir a
possession, unless the essential elements of possession, a fixed, a
definable, an exclusive occupation exist, and are present to the
perception of the parties.

It was strongly pressed on us for the plaintiff that the descrip-
tion of taxes leviable, set forth in a vargdar’s account, is not a li-
(1) Chalmers's opinions of Eminent Lawyers, 176. “Rei planc-incert@ possessio
nulla est,”—Voet at Pand, Lib. 41, tit. 2,
(2) See Stockdale’s Case, 12 Rep., p. 86.
(3) See Ganga Govind v. Tiw Collector of 24 Parganas, 11 M. L A, 345, and
comp, Rev, and Jud. Sel,, I, p. 223.

{t) Viner's Abr., Possession (H.) 2,
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mitation of his proprietorship; that is, if he is a proprietor, the
kinds of taxes imposed do. not affect his proprietorship, This is
true, and the canverse is equally. true that the levy of a tax does
not necessarily make a proprietor. Where there were, as the
tahsildar states in the report from which we have quoted, saveral
vargdars in a viillage charged with Zumri assessment, and each
enltivating as pleasure within its limits, each of them might sayv,
on the principle we are considering, thathe was ownerof the whole
forest; and to each it would be a good answer that the State,
having allowed his neighbour a user equal to his own,(1) conld nof
possibly have intended the latter to be exclusive.(2) In the case of
a private owner even, the allowance of acts which do not neces-
sarily involve any denial of his ownership, or a- grant from him, do
not suflice to create an ownership against himy(3) and the mere
non-interference of the State, to which neglect is not to be impu-
ted; is not, to be accounted for, if it can be otherwise accounted for
on a presmuption of a surrender of its ownership. (4) Such a trac-
gaction must be evidenced by an undisgnised and effective appro-
priation(5) assented to or submitted to by some one having due.
authority, or else fortified by an equivalent law of preseription.
That under these conditions a true ownership even of the forests
might arise, is shown by the case of Malabar, where all the forests
became private property.(6)

In the vresent case the plaintiff’s grandfather, finding himself
undisturbed as sole vargdar in the use of the forest lands at Goer
for kumri purposes, or as solely entitled to receive the fees paid
by the kunbis who exercised a common right te cut Zumss there,
acquired all the estates in Kaignad, of the assessment for which a
charge on account of fum»i formed an element. On this ground

(1) See Pothier Pand, Lib. 41, tit. iii, paras. 13, 15.
(%) See Mr. Dowdeswell an the Bengal Forests, Rev. and Jud. Sel Cases,
Vol. 1, p. 172.

{3) See Lord Ellenborough, C.J., in Donielv. North, 11 Ba., at p, 374; Searby
v. Tottenham Ry., L. R. 5, Bq. 409; Webb v. Bird,31 L. J., C. P, 535,

4)2 Steph, Com. 478; Parsons, C.J .y quoted ;by Fishery Commissioners in
Leconfield v. Lonsdale, L. B. 5, ©. P., at p. 6935,

(5} See 2 Bl Comm , 209 {6) Buch , Op, Cit, Vol.II, p. 435,



VoL, 111 BOMBAY SERIES.

he took up the position, apart even from the sanad title on which
also ke relied, that as now being the only payee of kumeri assess-
ment at Kaignad, he was necessarily owner of all the forest lands
there. At Bali the plaintiff’s father, Martoba, purchased the hol-
ding of a raiyat who, when an appraisement took place in 1831,

- was alone found of all the villagers to be cutting kumsi, and was

charged for it in his vary (account) a petty sum of Rs. 2 a
year. He then said : “ I alone pay kumri assessment ; I alone am
entered as subject to it ; I alone have the rightto cut humri.
T may exclude the other villagers. All the forest belongs to me.”
At Bhaire he asserted his ownership of two tracts of forest
mentioned in the accounts as those in which his predecessor,
as a vargdar there of an estate, had exercised his fumri rights.
Such rights as those might subsist. They could be created by
the acquiescence of the State in such a derogation from its ge-
neral ownership ; and such acquiescence would have been quite
in accord with the views prevailing; as already shown, in the
beginning of this century, and when the Board of Revenue as
well as Sir T. Munro thought that, except in the case of unclaim-
ed waste and escheated estates, the Government had never in
Kanara pretended even to any proprietary right ;(1) but the mere
payment of the kumri assessment would not create them in the
case of a vargdar, any more than it would make the wandering
Jumei cuiter, who paid his rapee to Government one year in one
taluka and another year in another,(2) proprietor or co-proprietor

of all the forests in the province. The mere form in which the-

contributions from the one or the other were brought to account
in the Government books, as the vpayers could not control it,
served merely as an indication of the particular way in which that
porti.ofl of the revenue was regarded by the Government in its
Einancial Department.

{1) See Fifth Rep. as quoted above, and pp. 473, 800 . Minute, dated 5th
January 181#, of Revenue Board ; Kanara Land Assessment, Printed Docnments,
Vol. II, 28 ; ex. 3¢6, po. 26, 27, 59, 186. From Munro's accepting the quotation
of hiswords by the Revenue Board without remark, it may be gathered that
Mr. Blave’s supposition, ex. 566, p. 187, that by “unclaimed” Muuro meant
“unreclaimed” was erroneous. '

\2) See Mr, Fisher’s Rep., para. 12, Printed Documents, p. 137.
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On this latter point thereisa certain want of clearness in
Mr. Fisher’s statement, which evidently led the Board of Revenue
into error. - He says;(1) “There has, however, alwaysbeen a certain
amount ‘and often a large quantity of Sarkar Aumri, with refe- -
rence to which a direct and individual settlement was made with
the Zumei cutter. ) |

“Up to Fasli 1231 the collections made under this head were
entered in the moturpha accounts as kumri korlaya; since that
period the money so received has appeared under the head ‘land,
revenue’ in accordance with the orders of the Government dated .
11th October 1822; but the original system of bringing these
sums to account shows the light in which this tax was viewed
and, therefore, that the rights it conveyed were not of a perma-
nent character.

“In the pattas distributed to the raiyats (2) no separate eniries
regarding kumri appear ever to have been made, the shist and
shamil shown being given in the aggregate.

“The sarasari chittas, showing the average collections from Fasli
1209 to Fasli 1225,a period of seventeen years, distinguish be-
tween the dhanmadi (paddy)and Awmri shist in every.instance;
and as these accounts were originally drawn up by the shan-
bhogs from the records in their possession, it.would appear that
such distinctions have always existed. The question now a
issue is, whether the entry of Aumri shistin the accounts of an
estate gives the owner a proprietary right in forest land, or
merely conveys a right to cultivate kumri.”

The Board of Revenue understood that this entry of Zumrg
assessment under the head of moturphae, and not land-tax apolied
tothe sums levied from vargdars as well as to those levied from
casual fumri cutters,(3) until in 1821-22 they were by order of .
Government brought under the head of land revenue. This they

(1y Frinted Documents, 140.

(2) As to these see Munro’s Rep. as Oollector of the Ceded Distaiets, dated 30th
November 1806, para.7, Rev. and Jud. Sel, Vol. I, p. 92; Freeman v. Fairlie,
1 M.1. A, 346; Collector of Trichinopoly v. Lekhamani, L. R, 1 Ind. Ap. 312, re-
{erring to Kooldip Narayan Siny v. The Gocernment and others, 14 M. 1. A, 256.

(3) Printed Documents, 356.
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thought indicated that the collections were looked on merely as
ghe kumri korlaya tax levied on the kunbis in & more compre.ssed
form, and hence they derived a support for Mr. Blane’s theory
that the vargdar’s position was that merely of a farmer of fees to
believed from the kunbis. But all the accounts in the preseng
case make it perfectly plain that the fumri assessment payable

by vargdars was not thus treated. It was debited to them in the
same acconnts as the tax on their rice lands. The two wer

blended together in a single aggregate settled for the vear at the
same jamabendi. No separate entries, as Mr. Fisher admits
were made for fumri assessment in the patias or Jand-revenuo
bills, handed to the vargdars. If, then, the entries of the sums

jevied for “ Surkar Aumri” are an indication of how this kind of

advantage was regarded early in the century, the continnously
different treatment of the vargdar’s Lumri assessment is an indi.
casion, in their case, at least equally strong the other way. As
a master of historical fact, however, a reference to Mr. Harris’s
report of 14th June 1821(1) makes it plain that Mr. Fisher himsclf
was under a total misconception as to the practice on which so
strong an inference was built, On “the assumption” (of the
Government) Mr. Harrls says ( para, 83) as “ thisitem of revenue,’
(i. e, the mod@rpha collections) “ were then fdund incorporated
with the land revenue, so have they consinued amsalgamated in
b village taxes in the revenune accounts” Down to Fashi 1229
1819-20) the village taxes, including moturpha, were included in
the land revenue (vara. 73); bat in Fasli 1230 Mr. Harris severed
the whole motwrpha from the “village taxes”, and placed it as an
item amongst the ¢ extra branches™ of revenue (para. 81) He
recommended its aholition with one or two exceptions. The order
passed on this is not forthcoming, but it probably acceded to
Mr. Harris’s suggestion(2) with a saving in favour of Sarkar kumri
eolleerions, which, as arising from the land, were restored in 1822
o their former and proper vlace in the accounts of the land

revenue.(3) The recommendation of the kulkarni which led to

(11 Kanara Land Assessment Case. Printed Documents, TIL &, 58.
129 (A 0. 18K, Th

(2) This was the policy usually pursued; sce Fiith Kep., p.
ey and Jud, Sel..

matter is discussed in detail by the Beard of Revenue in 1812,
HBIIA
(8) Sce Kanara Land Assessment Case, Printed Documents, 111, 4. quoted above

21

589

_ 1879
“Bhasker-
apua

L.
The Collec-
tor of Norta
Kanara.



590

1879

Bhaskar-

appa

. t.
The Collec-
tor of North
Kanara.

THE INDIAN LAW REPORTS. [VOL. IIE

Martoba’s petition, (accompaniment 2 fo exhibit 56,) rests on this
arrangement. He proposed that the fees due from some kumri
cutters should be included in the « village taxes extra”. Martoba
opposed this on the ground that the land was included within his
vargs. (1)

We have not, therefore; to accotnt for any such anomaly as Mr.
Fisher’s erroneous account would involve. The accounts of the
several vargs containing charges for kumri korlaya present no
extraordinary peculiarity : the plain on which they are constructed
is readily connected with the ordinary system upon which the land
revenue was levied.

In makicg up the aggregate assessment pavable by a vargdar,
after his several rice fields had been appraised, the profits he
derived from the jungles would necessarily be taken into account,
and thus his azmaish (estimate) and jamabandi chitta (running
account of assessment annually settled and paid) would present
debits both for “dhanmadi’ (vice land) and for kumri korlayg
(kwmri-cutting tax). These occurring in the annual accounts,
would naturally enter also into the sarasari chittas (account of
averages) which Mr. Fisher says were prepared for the preceding
seventeen years in 1225 Fasli (1815-16).(2) But what he fails to

_ notice is that, though the elements of the assessment were differen®

;n their local source, the accounts afford no indication of their being
differently treated, Many of the accounts recorded in this case
prasent a sarasari (average) more or less completely worked out
but in none is there a separate sarasar: drawn out on account ot
the Fumri element of a compound warg. If such a severance, ag
Mr. Fisher seems to have supposed, really existed in the average
account of collections prepared for the province in Fasli 1225 and
afterwards, that severance must have rested generally on a
sevarate jamabandi for each warg every year with reference to its
rice land and its forest land, where there was forest land ; and in
that case the different method pursued with respect to the vargs
at we have to deal with, would be still more significant than a
general practice of blending the two assessments together. -

(1) Sec algo the reports accomuanying ex. 200, Printed Documents, 809 ff.
(2) 3ce Kanara T.and Assessment Case, Printed Documents, IIL, 56.
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The accolints before us present several instances(l)in which the
sarasarior average of collection is drawn out equally for a purely
forest wvarg as for one consisting partly or wholly of rice land.
Such a process, intsndsd to determine what could reasonably be
exacted as land revenue, would have mo place in the case of a
mere farm of a poll-tax. That would be let for a term at such a
rate as it would feteh; the bidders competing for it would have no
reason to complain whether the rates were high or low; while a
{and-tax, imposed according to a sheory of private ownership
subject to a fair rateable contribution, led naturally to various
devices, of which the sarasari was one, for determining the rela-
tive contributory capacity of every estate. Thus a “kumri shist”
reduced to an average, as 2 means of determining what should
be 1he standard charge in future, really implies some holding
regarded for revenue purposes as definite and invariable, whether
unvaryingly employed or not.

Another fact unnoticed by the revenue officers is, that the
forest assessment, which as arising out of a merely psrsonal
contract would be extinguished by cessation, was in many cases
recognized as linked organically to the varg. When the varg
was vacant, the so-called farm ceased; when the varg was re-
tenanted, the “farm” revived. In not a few instances the
varg, being solely a forest holding, comprised nothing but
Zumri. When such a varg, abandoned during some years, was
re-occupied, the Zumri assessment was re-imposed. Whas varg,
thus rated, was or could be re-occupied, except some place to
which the land revenue charged was regarded as incident ? (2)
There are cases, too, in which the assessment comprises charges
on account of “mirchi aram” (pepper groves) and firmaish (a
money c¢ommutation for vegetable produce formerly supplied in
kind by the Covernment tenants). The forest lands in Kunara
producing pepperwere claimed as private property,(3) and had been,
as Buchanan says,(4) subjected to land-tax like the rice lands and.
gardens interspersed amongst them. They exacted some care

(1) As.eg.,in the case of Kaignad mrg-frmli No. 32, Govind Hoti.
{2) See Fifth Rep,, p. 746, {3) Buch,, III, 227, (4} Vol, III, 208,

591

1879

Bhaskar-

appa

€.
The Collee-
tor of North
Kanara.



592

1879

Bhaskar-

.
The Collec-
tor of North
Kanara

THE INDIAN LAW REPORTS. [VOL. 11K

and expense to make them productive.(1) No one has. suggested
that these charges in a vargdar’s account represent a farm of fees
leviable from any person for the Government. They must repre~
sent the vargdar’s supposed enjoyment, in fact, whether ona
permanent or g temporary right. of a benefit derived from some
tract of forest related to his more valuable holding when he had
onein some recognizable way, but otherwise itself constituting
the warg, in the sense of an interest in the land capable of being
taken up and laid down, still retaining an individual character,
and- vrodecing profits on which the nssessment was estimated
according to the Government’s share. If at the same timethe
vargdar levied on all kunbis, coming to cut Zumri within certain
bounds, the customary fee payable in Sarkar jungles to the Go-
vernment, and himself practised the same cultivation so far as
he thought expedient,—and all this with the knowledge and
assent of the local repregentatives of the Government—it would
go far, where theserepresentaiives took the assessment from bim
on the express footing of a muli vargdar, to establish his-proprie-
tary vight to the tract thus ascertained. The entry of land”
owners’ names in the first accounts under.the British CGovernment
as mult or as gent holdeys had, as we have seen, been regulated
either by their own desire or the caprice of the local revenue
officials.(2) The assessment was not imposed on each field bus on
each estate as a whole.(8) The estate might consist of holaing
scattered all abant the village, or even in different villages(4)
unrecognizable except by the persons interested, and including a
large proporsion of waste even within the limits of the ordinary
cultivation.(5) It was more likely, when every thing was thus
loose and ill-defined, thata forest tract attached toavarg should
be allowed to stand on precisely the same footing as to ownership
than where lands were assessed and held field hy field, or in well-
marked agglomerations.

(1) Op. Cit., Vol, I1J, 159, 202,
&) Sce also Kanara Land Assessment Case, Printed Documents, 117, 66.
(8) See Munro’s note, Kanara Land Assessment Case, Printed Doewment, IT
81 ; Mr. Maltby's lstter of 29nd July 1239, ex. 366, p, 122, and Munro quoted
b, £6. -

4y Bx. 8¢6, p. €9, (5) Ix. 866, pp. 207, 208,
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One way, it is plain, in which the Government could mark its
recognition of private proprietorship would be by nositself. for a
series of years, levying fees from the kunbis and others who cut
kumri within the limits of a piece ofjulfgle claimed as belonging
to a warg. Add to this the constant exaction of such fees by the
vargdar, and the assessment of bis income thus derived expressly
from a kumri taxX, and the indication becomes conclusive.(1) That
the Government, instead of iself levying a rupee a head,or a
rupee an acre, from all kunbis resorting for kumri to a particnlar
area, should leuve their admission to the vargdar who called it
his propersy, and shouid take from him a moiesy or abous a
moiety of what he received, just as in the case of rice land,
mplies, as 1t it seems to-me, an allowance of equal rights in the one
kind of holding as in the owuer(2) We shall meet many instances
of this as we proceed.

In the cases before us there are no regular accounts, prior to
Mr. Biane’s measures of 1849, showing the levy, in Gloera, of any
sum on account of Sarkar kwmri. In Bhairé there are none.
In Kaignad, two or three slight, and perhaps casual, instances
only are mentioned. In Bali the sub-vargdars holding their land
independently, but paying the assessment through the plalnntt’s
father Martoba, appear, after the appraisement of she land in
1832, when 'l'ilu Jhambad was the only one cutting £umri to. have
engaged pretty largely in this mode of cultivation uniil, in 1842,
Mr. Blair on a report of the tahsildar directed that the kumri
assessment was to be levied from Martoba only(3) 'This seems to
have been construed by the subordinate officers as an extinguish-
ment of the rights of the sub-vargdars ; and from that time forth,
so far as fwnri cultivation was allowed, it was practised for the
beneﬁt,b as landlords, of Martobaand the plaintiff’s family, - The
omission to levy kAumsri fees for Government, while Aumri as-
sessment, was taken from the plaintiff’s family in these villages,

(1) Jayne v. Price, 5 Taunt., 326 ; Collector of Trickingpoly v. Lekhamani, L R.
11Ind. Ap., 312,

{2y “The receipt of the rents and profits is equivalent to the occupation of the
%il:” Rep. of Real Property Commissioners, quoted, 2 Smith’s L, C., 607,

(3) Hix, 159, Printed Documents, 241,
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would certainly tend to show abandonment of its rightin their
favour. The origin of the change is, for Bali, traced so as to
refute the notion of its_being an express farm of fees ; but the
history of this village serves to show how a practice, allowed
originally as uninjurious or even beneficial to the State, first
grew, as it became valuable, into an exclusive appropriation
against particivators in the same common right, which was nexs
asserted against the Government. QOun the other hand, we have
the admitted reservation from the first, by Government, of the
more valuable kinds of timber; we have the continued assertion
and exercise, in more recent times, of its right to other kinds, as
these, too, rose to a marketable worth, and its disposal of lands
said by the plaintiff’s family to have formed part of their forest
holdings. These are indications, it is said, that the Governmens,
whatever privileges it may have allowed, never parted withits
ownership and possession of the forests; the vargdars’ titles
were purely precarious, and could be extinguished whenever, the
Government chose to forego the paymens of the Zumri assessment.
on discontinuing its allowance of the Zumri cultivation. The '
questions, as to each of the estates in dispute, have to be deter-
mined partly by a reference to the series of transactions affecting
it either in common with the others or specially, parily also by
a reference to the documentary tisles on which, as to three of
the properties, the plaintiff relies. These titles, their probable
genuineness, their construction, the nature of the rights they
purport to confer, the possible subsistence of those rights orsome

~of them upon a different basis, the effect on them of the further

history of the land administration and of the properties them-
selves. all required for their comprehension’ this preliminary
reviow of the subject. We are now in a position to weigh the
evidence bearing on each estate ; and as it presents the problems
with which we have to deal in a rather less complicated form
than in the instances of the other estates, we will begin with the
case of Bali. ’

The claim to the Bali forest was made under exhibit No. 5 (1)
and though it is now admitted that the subsequent history of the-

(1) Printed Documents, 8,
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property prevents the rights which that document confers from
being effectually asserted, yet its genuineness must be considered,
a8 having an important connection with other facts of the
case. It is dated the 9th November 1789. Whether there ever
was such a pe'rson asits grantor, the Amil Amad Ali Saheb, is
not known. The only witness on the subject, with any preten-
- 'sions to the character of an expert, Mahamad Mahadi, says (1)
that the document is unsigned, the mark in the place of the sig-
nature being merely the Persian letter (o “swad,” theinitial letter
of a word commonly attached to documents to signify “receipt’™
It does not seem, throughout the disputes relating to the property
to have been ever alluded to before 1845, or produced before the
_year 1850: it is, indeed, admitted for the plaintiff(2) that it was
not produced. Why, when land was so abundant and tenures so
insecure as under the Mysore Government of Kanarain 1789, the
plaintiff’s grandfather should have been willing to pay up abount
one-and-a-half year’s arrears of the full assessment in order to be
created mulgar, with a saving of all existing rights, does not ap~
pear. Munro’s report(3) tells usthat all the extra assessments
added in recent times to the kadim beriz, or ancient land-tax
were looked on as an unjust and almost intolerable burden, vet
on this estate the ancient assessment is increased to the extent
of more than 40 per cent. by recent additions. All this, itis
stipulated, Sadashiv is to pay for the privilege of being mulgar
of a property resigned on account of the inability of its previous
holder to cultivate it. That predecessor had obviously become
insolvent; and Sadashiv would not, on the ordinary vrinciples
of human nature, be willing to pay a considerable sum for the
privilge of succeeding him on the same terms. The advantage
gained by Sadashiv was, it is said, the use of the waste lands; but
these were at the time practically valueless, and even so late as
1832 the estimates made in that year show that only two bill-
hooks were employed in the forast;so small was the demand
still at that time for Zumsi land in provortion to the supply.
In 1811 the collector, Mr. Reade, published a notification(4}

that sanads and writings relating to lands and vargs not brought
(1) Printed Documents, §03. (3) Bx. 366, p. 17.
(2) Argument, 26th February 1878, {4) Printed Documents, 36.
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forward and recorded in the accounts of the next jamabandi, would
never aftorwards be recognized. No steps were taken by Sada-
shiv, in consequence of thls intimation, to have his sanad recorded.
On the 23rd January 18 27 the vargdar of the property, Bal-
krishna, makesa grant to Martoba(l) of apiece of land for a
temple. Martobais to pay the assessment and enjoy the land
for ever, as a means of providing for the expenses of worship.

There is no mention or indication of Martoba himself being
the superior holder under a sanad. The document is nota sur-
render of part of his land by alessee: it is a grantby an owner,
consistent with Bakrishna's then ostensible position, but hardly
considtent with the always subsisting and acknowledged owner-
ship of Martoba himself.

Tn 1828 Anandrav, a member with Martoba, plaintiff’s father,
of an undivided family, being required, as a Covernment servant,
to send in a list of the lands heldby him and the tilles under
which they were held,(2) mentions only three sub-vargs at Bali as
the property of his family. He says there is no sanads title by his
entries in columns 7 and 9 of the return.(3)

Tn Fasli 1241 (1831-32) a general re-valuation for assess-
ment of the hamlet of Bali was ordered by the head assistant
collector. Martoba, as a party intéreéted, was invited to assist
at this process. He protested against it, not on the ground of

his holding the hamlet by sanad, but that it had been “enjoved

for many years by our ancestors.”(4) He savs:“I will pay with-

out objection whatever amount of jamabandi the Government

may fix”’, not the amonnt sfipnlated in the sanad. e tells the
peshkar that he produces documents relating to the property
executed by versons who had been his tenants, and whose names
appeared in the Government books as the vargdars; but he makes
ne allusion to the sanad. He was very anxious at this time to

get the varg entered iu his own name; yet, when examined on V

(1) Bx. 374, acconpt. 20, Printed Documents, 564,
(2) Printed Documents, exs. 476, 710,
(3) Printed Documents, oxs. 332, 529.

Accompt. 7 to ex. 874, Printed Documents, 547.
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‘the 6th December 1831 by the tahsildar,(1) he again makes no
reference to the sanad, by which, if it was in exXistence and valid,
he might at once have established his right.

After this, bumri began to acquire considerable value ;several
raiyats at Bali began to culrivate, according to this method, in the
forests of the hamlet. The local officers proposed: that the fees
should be separately collected for Government.(2) Martoba
“strongly opposed this on the ground that he had an exclusive
right ; and being, in a formal examination, asked “ what rights
have you to the hamlet of Bali, and what of your statement
that the Zumri Zorlaya (kumri-cutting tax or fees) is vours?’(3)
he again places his right solely on the ground of ancient pogses=
sion. His ancestors, he says, being registered as vargdars, his
uncle got Ramaji Naik’s and afterwards Balkrishna’s name entered
as vargdar. He goes at some length into the history of the pro-
perty, and mentions several occasions on which the production of
the sanad might have been cxpected, but still makes no mention
of it. This was on the 24th July 1841, Martoba on the same
occasion put in a list of the sanads, documents, &e., produced with
reference to the Kaignad and Bali jungles.(4) This makes no
mention of the sanad in question; so that it is quite clear it was not

relied on.

In 1845, Martoba, his previous applications having failed, tried
again to get the Bali. varg entered in his name as vargdar.(5) In
his dpplication he makes no mention of the sanad, though he goes
once more through the history of the warg. It was enjoved by
his ancestors, he says, on muli (proprietary) right. The matter ha~
ying been referred to the tahsildar for report, Martoba addressed
an application to him,(6) and in shis for the first time he says“ we
have gov a mulpatta,” still, however, without actually produ-
@ing the document. At length in 1850, when Mr. Blane, adop-
ting decisive measures for checking Zumeri cultivation, had desired

(1) Accompt. 27 to Ex. 374, Printed Documents, /73.
(2; Ex. 200, accompts. 1 and 3, Printed Documents, $06, 308,
{3) Accompt. 4 to Ex. 56. manuscript.
(4) Accompt. 33 to Ex. 56, manuscript.

(5) Bx. 875, accompt,il, Printed Documents, 580,
(6) Kx. 376, accompt, 2, Printed Documents, 682.
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‘that a return should be sert in of ‘those who as vargdars enjoyed

‘fumri, and of the titles they set up;(1) Martoba appears to have
produeed a copy of the sanad. ‘Such ‘is the effect of the entry in
the last eolumn of exhibit 62,(2) a document which, however, is
itself unauthenticated, though brought from the office of the
taluka, Whether the original sanad was produced, does not
appear certain, though it may perhaps be taken as probable.

Apart from the question of whether the plaintiff could make a
legal title upon this decument so long held in reserve, and after

‘half a century of transactions carried on witheut reference to it, it

is quite obvious that its character as a genuine document canmot
but be seriously impaired by ‘the way in which it has been dealt
with. Proceeding fr

have seen, fmm scrutiny, it would require for its establishment .

an- unknown official, and withheld, as we

a course eof enjoymenh not only consistent with, but necessarily
or most prooerly referrible to it as a title. We shall see how far
this need is satlsﬁed in the progress of the inqairy which we
must, at any rate make into the history of the connection of the
plaintif’s family with this property, in order to determine whe-
ther in their-character of varglars they have acquired a proprie-
tary title to the forests at Bali.

In the history given hy Martoba, and still adhered to by his
son, it was said that the varg was successively let by the family
te tenants, who not only undertook to meet the Government claims,
but became vargdars, the real owners having got their names en-
tered in that character. But if Vithoba, accepting the kabulayat,
{exhibit 320),(3) from Bamji Naik on the 11th March 1799, induced
the Government to expunge his own name or his brother Sadashiv’s,
and substitute Ramji’s as vargdar, it is hard to conceive how,
withont something more, the former relation between the Govern-
ment and Sadashiv can have continued. Sadashiv -was a kowldar
or lessee from the Govermment. When he had made over posses-
sion of the land to Ramji, and procured his admission and registry
as tenant to the Government, how could his own right still subsist?
He had become party to a transaction which contradicted it, or

{1) Ex 91, Printed Documents, 75, (2) Printed Documents, 32,
13) Printed Documents, 522,
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implied its extinction. (1) Clearly when he had neither pessession,
ner even a place as vargdar, he could not be made responsible for
the Government rent assessment under his lease ; and when hir
Tiability ceased, so also did. his-right. (2) As between himself and
Ramji he might have been entitled, under the ZFabulayat, to call
for a resignation:in his.own favour, or the execution of some other
document which would transfer, if it conld be transferred at will,
Rawji’s tenancy to himself ; but, until this was done; Ramiji: was

the tenant of (Government, whose original title could not be dis--

puted by Sadashiv, and thus Sadashiv’s lease wasby his- ¢wn act

superseded.
This view of the legal effect of &a.dashw g or Vithoba’ s transac™

tion with Ramji and the Government is not, indeed, direetly

important tor the disposal of any material question in. the present

case; but it is important when the probability of the genuineness.

of the alleged transaction has to be weighed against: the probabi-
lity of a document, such as exhibit 320, having been fabricated so
as to-vest Sadashiv’s family with an apparent title in. spite of the.
unquestionable facts which were ovvosed to it. Ramji Naik was
undoubtedly the vargdar of Balt. The jamabandi chitta for durmatti

(1801-2) registered his name in that capacity, and was a fact that.

could not be got out of the way, though it might belcircumvented

by the device of a kabulayat and a subsequent resignation, such as.

exhibit 821,(3) by which Ramji professes to give back the Jand to
Sadashiv. Yet in this resignation Ramji says he las received:
back his Zabulayat, exhibit 820, which has to this day remained.
with the plaintiff’s family ; and he says he will procure a substitu-
tion of Sadashiv’s name for his ewn in the Government accounts,.
which never took place. These might possibly be taken as formal
statements, not literally fulfilled, or meant to be fulfilled, and in
a fabricated document there was no need to introduce them ; but
the discrepancy exists, and impairs the eredit claimed for the
exhibit. '

(1) Indian Rvidence Act (I of 1872), 5. 118 ; Pickard v. Sears, 6 Ad. & E, 475
Dazidson v. Gent,1 H, & N., 744.

(2) Thomas v. Cook, 2 B. & A, 119, not subject in this country to conside-.
rations arising from the satute of frauds (sce per Sugden, C. m Creagh v. Bleod!

3 1. & Lat,, at p. 160),

(3) Printed Documents; 523, dated 16th. February 1804,.
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What on a closer scrutiny is more against the genuineness of
these papers, is the nature of the transaction they indicate. In
exhibit 320 Ramji engages to pay 3 Hons (=Rs. 20) a year to
Vithoba besides paying the Government assessment. He also
engages to repay an advance of seed rice. ~Why should 8adashiv '
have paid a large premium for land which would yield so small
a return, and at such risk, Rsmji being evidently almost a

pauper ?

A gain, from exhibit 321 it appears that though the assessment,
redaced to Haidari Hons, was H. 52, yet the jamabandi was set-
tled at H. 29-1-9. It seems very unlikely that, when Ramji
had been willing to. pay a profit reut on an assessment greatly-
higher, he should have been forced to resign the land after so
considerable a reduction. Ramji, too, having been substitated for
Sadashiv as Government’s tenant, and not as a tenant holding
pemanently under a kowl; on his resignation in favour of Sada-
shiv, ‘the latter would come in the same and no other character,

-~ It does not seem ‘at all likely that Tippu’s officers, having the.

engagement of Sadashiv, a man of substance, to pay Rahati Hons
67 a year, would agree to the substitition for him, in the Govern~
ment books, of a man of straw like Ramji, from whom they
certainly could not expect to collect anything like the full amount,
of the greatly enhanced assessment for which Sadashiv was liable:
If we now turn to. the jamabandi chitta for durmatti (A.D. 1801-
02)(1) we find, after a long and complicated estimate of the
assessment in Rahati and Haidari currency, that in Raodri
(i.e., 1800-01) the jamabandi had been fixed at H. 20-3-14,
which sum had been collected. At the same time, however,
Ramji had entered into an isfawa contract, that is, one for a
gradually rising payment by which he engaged to take wup the
waste land of the estate, and bear an increased proportion of
the full estimated assessment for each of a series of vears. »For
1801-02 the portion is H. H. 5-7-11. Now in 1800 and 1801
Sadashiv’s connection with the varg, accepting bis own account
rgust have been perfectly well known. He was himself, ihdeed, a
nadkarni (revenue accountant), though whether at that particular

. (1) Printed Documents, 597 £,
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time in office does not appear. If he was really proprietor under
his sanad, and responsibie for the full assessment, why should less
than half the amount be accepted from Ramji? And why should
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the contract for a gradual rise of- the assessment on the waste torof North

lands ‘have been made with him, when the whole might have at
once been realized from Sadashiv ?

- These considerations make it probable, even without reference
to the rival resignation,in 1799, to a Blkrishnappa(1) that the kabu-
layat and the razinama alike are fabrications ingeniously put
together, when Martoba, desiring to become vargdar, had to meet
the fact of Ramji’s former entry in that character contradicting
his own alleged ancient title.

It does not seem possible to reconcile the durmatti aceount (2)
. with the jamabandi chitta relating to the same property -(8) drawn
up in 1228 Fasli (A ». 1818-19), and then continned as a running
account for several years. The ecircumstances under which this
document was prepared, are set forth at page 176 ot the Kanara Land
Assessment Case (12 Bom. H. C. Rep., Avox.); and some further
light on the subject may be gathered from the printed documents
in that case, Vol. L1I, pages 26, 81, 89. In computing the average
paymenis for seventeen years, the sums collected from Ramji from
Fasli 1209 to 1213 are entered (vage 592); and it avpears that the
sum collected in 1209 (3. e., 1799-1800) was H. H. 13:3-14. This
falls vey far short of the assessment according to Sadashiv’s kowl

Eanara.

or sanad ; and it is hardly conceivable, that if he still remained lia- -

ble, the amount should be thus suddenly reduced to about one-fifth
of its proper amouant. The constitution of the varg in Fasli 1214,
as shown or Printed Docaments, page 591, appears to be drawn
from the izarpatta, or lease, mentioned at page 601 ; but the gra-
dual increasa of assessment must have been vat out of sight,
as, after an aggregate of H. H. 26-1-9 in durmatti and the
_pext vear, the increase goes only to H. H. 29-1-9 in Fasli 1213 ;
‘and in Fasli 1214 the total assessment actually recedes to H. H.
95-0-0. (4) It does not until Fasli 1240 (A. D. 1830-31) rise to
H H. 52, the equivalent of the R. H. 67 of the sanad. If during
(1) Printed Documents, 561.

(2) Printed Documents, 597. 13) Printed Documents, Exs, 876, 588
‘(4) Printed Documents, 591, )
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B;i’g’km this time Sadashiv had been regarded as a mulgar, having a perma--
appa  nent interest in the land, he would not, on the principles laid
The Oollec. d0WD by Munro, have been entitled to any reraission. (1) If, having
"0%";‘11:‘2:““ an interest in the land, he chose to forego that interest for thirty
years in order to avoid payment of the stipulated rent, he could not
at the end of that time come forward and get the interest resusci-
tated after benefiting so long, by its suppression. Thus, even if he
could be regarded as not having put Ramji into his place as lessee of.
the Government, he would still have to be treated as having sur~
rendered his lease. More especially is this the case after the
notification issued by Mr. Reade in 1811. Had Sadashiv then
asserted his right, as he was invited to do, he would bave been-
made responsible for the full assessment. By holding back he
escaped. it; and having gained that advantage by suppressing his
lease, a surrender would, on the principle of Balfour v. Weston,(2)
be presumed to prevent his afterwards benefiting again by asser-
ting it. His holding back was, under the circumstances, an induce-
ment to the Government to make disad vantageous arrangements; ut
the Jeast, an zcquiescence by which he would be bound, aceording’
to the doctrines recognized in such cases as Arehbold v. Seully (3) -
“and Thomson v. Eastwood, (4) if notalso according to those which
bind a man to make his representation or misrepresentation good,
such as Burrows v. Lock,(5) Freeman v. Cool,(6) and Slim v. Crouch-
er.(7) The plaintiff must, therefore, establish his claim on some
different foundation than the sanad if it is to stand at all. His pleader
adrits this, though not for the reason we have given, and to unders-
tand his position we must trace the history somewhat further.

- Ramji’s resignation occurred in Fasli 1213. In Fasli 1214 the
account (Printed Documents 501) does not show any charge of
the vargdar’s name, but in Fasli 1215 Vithalrao is named as
vargdar, and his name remains till Fasli 1237. Corresponding
to this is the exhibit 322, (8) dated 12th May 1804, by which
Vithalrao and Balkrishna agree to take the lands on the same-’

(1) Es. 366, pp. 17, 18, 20, 23, 63, 68, 86, (5) 10 Ves., 470.
@)1 T. R, 310. ‘ (6) 2 Bx. 663.
(36 H. L C. at p, 383, ()1 D. & F. & J;518.

{4y L. R. 2 Ap. Cns, 215, (8) Printed Documents, 524.
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terms from Sadashiv on which he had let them to Ramji Naik.
In 1807. Vithal baving died, his brother addresses (exhibit
823) (1) to Sadashiv, relinquishiog all interest in the property;and
on the 23rd August 1809 Balkrishna also resigned. Un this,
however, it is said, nothing was done, (2) as a reduction of the
assessment by 5 Hons enabled Balkrishna to go on with the
cultivation ; and Sadashiv took a piece of the land in lien of his
profit rent—a piece, Martoba says, assessed at .1 Hon, which wa$
vaid by the vargdar Balkrishna. It seems very ualikely that
Sadashiv, who had paid a considerable wvremiom to obtain the
I'nd at a rental of H. H. 52, should, when the assessment was
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in 1809 reduced to H. H. 23, have been content with a profit -

of | Hon a year. The profit arising from cultivation, as land was
then so abuadant, he could muke almost anywhere ; and if the
piece of land in question was so specia lly productive in comparison
with the assessment, that indicates how much the Government
probably lost by the substitution of almost pauper tenants for the
wealthy Sadashiv.

In 1822 Balkrishna failed to pay up the whole of the assessment,
The crops of the cultivators were -seized, and were about to be
sold, when several of them asserted their muli or proprietary
right to their holdings, notwithstanding the warg as a whole was
entered in Bualkrishna’s name. He, they said, was but a farmer
of the hamlet, as Ramji and Vithal had been before him ; and
they propesed themselves to undertake "the farm of the village
and bring its assessment up to the standard of H. H. 50 in three
years. (3) The tahsildar on inguiry found that some of the raiyats

were mulgars ; and as Balkrishna had failed and his heir Sakbaji \

would not come forward, he recommended that at the next
jamabandi the settlement should be made with the raiyats
individually. (4)

(1y Printed Documents, 526.
(2} Martoba’s examination of 6th December 1831, Printed Documents, 573

(3) Ex. 372, Printed Documents; 536. This method was common in mirasi
villages., Bee Rev. and Jud. Sel,, Vol. I, p. 945 ff. Seealso Fiftli Rep., pp. 18
121 S SRR
- {4)-Ex. 99, Printed Documents, 163.
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In the inquiry tending to a forfeiture of the estate held. by
Balkrishna ro Government on account of the non-payment of the
land revenue, Sadashiv, if owner of the vproperty, was deeply
interested. There can be no doubt that, if he had asserted his
right and accepted the corresponding obligation, he would have

" been readily admitted as vargdar. The tahsildar, finding no
superior holder, calls Balkrishna, rather loosely the ancient

mulgar. (1) On this account possibly, or verhavs because of his
official conneérions, he being a patel, (2) Balkrishna’s name was
retained still at the head of the (warg) account ; but the tahsil-
dar’s suggestion  was adooted. A settlement for land revenue
was made direct with the several © kuls” ; (3) and in the account
for Fasii 1233 is an entry (1) "that ¢ jamabandi has been settled
on an inquiry with <the Zuls.” Still Sadashiv didnot come
forward.

In 1829, Balkrishna’s son, Shantappa, songht to be restored to
the position of head vargdar, (6) setrling with Government for
the whole village. Some of the “ fuls” naturally opposed this,
but the wahsildar (7) supports the application conditionally on
thantappa’s furnishing security. The head  assistant collector

- at first declined to entertain this provosal, (8) but eventually it

was acceded to, as is shown by the entry in the jamabandi chitta

for Fasli 1239.(9) Next year, Shantavpa failed ; and as he' had

givén no securiry, the revenue had to be collected from the

raiyats. 110) The assistant collector giving directions to this effect,(11

orders further that a general azmaish or apuraisement of the
(:) Printed Documents, 163.

(2) Ex. 324, Printed Documents, 527, Ex. 874, accompt. 1, Printed Docu-
ments, 544.

(2) See Ex. 206, Printed Documents, 333. (4) Printed Documents, 593

8} With this may be comoared the account of the former practice given by
the shivastedar, Kanara Land Assessment Case, Printed Documents, ITI, 97.

(6) Bx. 374. Accompt, 22, Printed Documents, 566 Accompt. 23, Printed
Documents, 567.

17y Bx. 206, Printed Documents, 333.

(8) Ex. 207, manuscript, untranslated, (9 Printed Documents, 594
(10) Ex. 208, Printed Documents, 334.
{11) EX. 209, Printed Docnments, 335.
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village holdings be made with a:view toa Zulvar or individual
setlement according to the produce for the next Fasli year.

This order was dated the 10th June 1881; andon the 16th .
July, 1831, Balkrishna resigns his varg, if it was to be regarded
as still his, te the Government, with a request that it be transfer-
red to Martoba.(1) He sets forth the agreement with Sadashiv,

bat he says nothing of the transaction of 1809; and he says hei
continued vaying the munafa or rent to Sadashiv down to 1821,

which disagrees with Martoba’s account already mentioned. To
this he sdis falsely that “ he made the Zuls individually answe-
rable to Government through the said Martoba.” If there had
been any such transaction as that, Martoba would, as he certainly
could, have got his own name substituted as vargdar, or, at any
rate, paid the Government, 50 as 10 save his own interest, in 1822
and the following vears. It is certain he would not have submit-
ted to the arrangement of 1829. But in this interval Martoba
takes the grant, (exhibit 874, accompaniment 20,) from Balkrishna
whose own title at the time, as a vargdar, was at least in
abeyance, and in 1828 Anandrao, as we have seen,(2) returns his
family as owning but three sub-vargs at Bali

Martoba was invited asa sub-vargdar to attendat the re-valua-

tion of Bali. "He must, as a sub-vargdar, have paid assessment
direct to Government from 1822 to 1828 and again in 1830. He
now sent to the veshkar the application of the 24th Uctober
1831. (3) In this he asserts the ancientholding of the varg by his
family, and mentions Rama Naik as their tenant. Vithalrao
and Balkrishna, he says, were his relatives ; and, to get over the
awkward fact of the direct collection for several years from tho
kuls, he says his father handed a list of their names and assess-
ments to the shanbhog (village accountant), conformably to which
that functionary had tired to collect the revenume. To the pro-
posed appraisement he objected, expressing his willingness to pay
apy assessment that might be settled for the bamlet. T'o this
application he appended the documents, exhibifs 321-324 In

(1) Ex 374, accompt. 1, Pripted Documents, 544.
(2) Bx. 332, Printed Documents, 529, 530.

(3) Ex. 374, accompt. 7. Printed Documents, 547.’
23
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‘the inquiry that followed 'he produced also some old beriz pattas
-or revenue bills ; but these being in Balkrishna’s possession on

the hypothesis, prima fucie correct, of his being former owner as
well as vargdar, would mnaturally be handed by him to Martoba
along with razinama (resignation, surrender).

Martobe’s application was supported by ten raiyats who express-
ed their willingness to pay their assessment to him as being his
sub-tenants.(1) At ‘their head stands Marta Sakhaji, who in
1822 had petitioned as a sub-vargdar holding as a muigar for
Sep‘arate assessments. The kulkarni recommended(2) that the
vroposed transfer should be made. On the 30th November 1831
Martoba engages(3) to abide by any terms made by Balkrishna

with the raiyats. Bualkrishna’s son, Shantappa, being examined

by the tahsildar;(4) admitted that the razinama had been execu-
ted by his father, butdenied his capacity on the grounds of his
being sixty years of age and of his having been insane for the
last ten years. The second disparagement was intended to cover
the period during which his father’s insolvency had led to a direct
settlement with the Auls at Bali. Shantappa admitted his own
insolvency, but urged that, as the Glovernment had distrained the
raivats’ produce, and so realized the revenhe, this made no diffe-
rence. Bulkrishna had in the meantime died ; and in an applis
cation, dated 5th December 1831,(5) Shantappa denounces the
documents, produced by Martoba in support of his claim, as for-
geries. On the next day Martoba was examined,(6) and gave his
account of the documents. In explaining what land his father
had retained in lieu of rent, he mentioned the holdings of Fakir
and Palpat Naik, and said he had collected the rent in grain. But
a comparison of the document exhibit 325,(7) with accompaniment
20 to exhibit 874,(8) shows that these holdings were given by
Balkrishna rent-free to the two Zuls, and that the ownership of
Martoba as trustee for a temple was not created until 1827, Taking

» 1) Ex. 874, accompt, 8, Printed Documents, 548.

{2) Ex. 374, accompt. 9, Printed Documents, 549. (3) Ib. 553.
{4 Ex. 374, accompt. 13. Printed Documents, 554,
(5) Bx. 374, accompt. 14, Printed Docnments, 556.
(6) Iix. 374, accompt. 27, Printed Documents, 573.

(7) Printed Documents, 525, . . (8) Printed Documents, 564,
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these facts along with Balkrishna’s statement that he bad paid the
munafa or profit-rent down to 1821 it is not unreasonable to infer
that Martoba tried to bolster up-a false- story by connecting it
with the circumstance, true in itself, that he held the land called
Karle, though not in his own right.

Meanwhile another claimant appeared: in the person of Marto-—
ba’s cousin, one Ramappa. On the 7th-December 1831(1) this.

applicant says that he had taken the warg in mortgnge from
Balkrishna and Shantappa ; that the razinama in favour of Mar-
toba was fraudulent; and he prays that an appraisement may be
made, and the varg enteved in his own name. The inquiry went
on; Shautappa’s uncle,(2) representing him, produced docaments

which, if genuine, 'showed(3) that Ramji Naik and Vihalrao;.

whose names appeared as vargdars in the accounts, had been the
_ Jessees;, not of Sadashiv but of Balkrishna. The grant of 1827(4)
was adduced; and against Balkrishna’s admissions in favour of
Martoba was pitted his petition in support of his son Shantappa’s
application for the vargdarship in 1829:(5) '
Martoba answered on the 21st December;1831.(6) Shantappals
documents, he says, are forgeries. Ramappa, a co-parcener of
Martoba himself, is, he-says, merely a chalgeni (annual or preca-
rious) tenant of a single sub-varg, who hopes, as he has neglected
his holding, to profiv by a re-assessment. As to the awkward
facts of 1820-23, Martoba says that Bhlkrishna, no doubt, agreed
that the varg should be broken up, and in bis statement made-no-
mention of Martoba’s swperior right = but though the revenue
was collected separately fromr vhe several fuls, the varg had heen
allowed to stand as before,(7) and this, Martoba says, was due to
a representation made by himself. He evidently thought that
the mere retention of the ledger account in the old form was

(1) Ex. 374, accompt. 24, Printed Documents, 568,
{2 See Ex, 374, accompt. 15, Printed Documents, 557.
(3) Ex. 374, accompts. 17-19, Printed Documents, 561 .
4) Ex. 374, accompt. 20;. Printed Documents, 564,
(:5) Ex. 374, accompt. 23, Printed: Documents, 567.

(61 Ex. 374, accorpb. 28, Printed: Documents, 575,

§7) See jamabandi olitta, Printed Documents,.593,

607

1879
" Bhaskar-
appa
The Col]ec-

tor of North
Kanara,



608

1879

Bhaskar-

appa

v,

The Collec-

-tor of North
Kanara,

THE INDIAN LAW REPORTS. [VOL. 111

enough to keep alive the old right, though the actual transactions
after 1822 were between the #uls and the Government. “Why,
as he produced some of his documents (by his own account)
before the tahsildar in 1831, he did not then get the varg entered
in his own name, he does notexplain. Of the sanad he makes
no mention, The assessment had now (Fasli 1241).come up to
the full amount due under it, but apparently it had not ye! been
thought of.

The report of the tahsildar, dated 28th December 1831,(1) was in
favour of Martoba. He seems to have accepted without inquiry
Martoba’s - statement that he himself had obtained recognition in
the jamabandi patta of Fasli 1230, and that in his interest ‘‘the
plan of setting the assessment with each person individually was
stopped.” Why, amongst the objectors to a sale for arrears of
revenue in 1822,(2) Martoba had not come forward, if at all, in the
character of superior bolder, is a matter that had avparently
escaped notice altogether. Even if the warg should not be
registered in Martoba’s name, the tahsildar still recommended
that he should be allowed to collect the several assessments, and
settle annually in block for the whole hamlet. The sub-collector,
however, was not satisfied;(3) and after some further considera-
tion he determined to reserve the question between Martoba and
Shantappa, and directed that in the coming year, Fasli 1242,
the assessment should he levied from the kuls individually as in
Tasli 1241.(4) On the 20th October 1832 the estimate or valua-
tion (azmaish) had been sent in and received.(5) The several
“azmaish chittas” or appraisements of the holdings included within
the larger varg are exhibits(6) 174-195 in the record.

If we examine the first of these documents, we find it was
drawn up in September 1832, and relates to the holding of one
Tilu Jhambad. The “rivaz hutwali,” or full rack-rent, is estima-
ted on the produce by multiples of the bijvari or seed -S0WIY

{1} Bx. 874, Printed Documents, 540,
(2) See Bx. 99, Printed Documents, 163,
(3) Bx. 210, Printed Documents, 337.
{¢) Ex. 211, Printed Documents, 338,
(5) Ex, 375, accompt. 7, Printed Documents, 587,
(6) Printed Documents, 261-300, '
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varying according to the estimated fertility of the soil in each
field; (1) and this being equally divided, one moiety is ser down
for the rice-land assessment, ¢ e, H. H. 5- 4-8. Tne garden
lands, &c., are next assessed, on a doubiless rather arbitrary
estimate of their produce, at arent valuation of %rds of the
cocoanuts thought to be gathered annmally.(2) The areca trees

are reckoned at one anna a tree; the wild mangosteens at four

anuas the jack ‘trees at two annas each; the wild pepper plants,
on an estimate of their produce, at 4 pice an “atva”. The total
under this head being H. H.1-2-2, there follows' an item of H,
H 0-5-0 .(i. e., Rs. 2) for “lumri katti, 2 payils’ (hanchebs)

hla own at Fanams 2§ ver payil.”

The other aemaish chittas ave all drawn up on the same prin-
ciple. Where the lands are sub-let there is an attemot to dis-
cover at what rent, in -order that this may be equally divided,
Where the produce cannot be readily valued, the assessment is
imposed at so much per tree, &c. The charge for “humri katti”
occurs in the case of mo other sub-varg except that of Tilu
Jhambad, doubtless because no other raiyat was found at the time
practising Aumri cultivation.(3) The annual valuation he is charged
upon, in the estimate of produce or rack-rent, is just the same
as vagrant fumri cutters would have been charged by Govern-
"ment for the same two bill-hooks employed in thesame way. The
entry shows that he was not at all regarded asafarmer of a
poll-tax; but, on the other hand, it is in itself far {from indicating
the permanent exclusive occupation of any particular area. Prac-
tising fumri cultivation to the extent specifiea, he is assesse(i
accordingly. The object of the azmaish was rot to settle titles
but contributions, and, for aught that appears, Tilu Jbhambad,
being master of two bill-hooks, might use them anywhere he
pleased in the forest. The entries as to mangosteens, jack-fruit
trees and pepper vines do point to some definite area held in view
in fixing the assessment; and for this very reason probably these
are classed with the cocoanut and areca trees as admitting, and
requiring, an estimate ‘a.pproaching accuracy of their proper pro-

(1) 8¢ Kanara Land Assessment Cage, Printed Doeumevnts, 111, 02, 2)
{3) See Printed Documents, 306, 304,

609

1879
Bhasker-
apna

The Lullec-
tor of N orth
Kanara,



- 610

1874

Bhaskar-
appa

t.
The Coliec-
tor of North
Kanara.

THE INDIAN LAW REPORTS. [VOL. 111,

portional contribution. The Fumsri tax. stands by itself, beimg.
referred to a different standard. The charge for jack trees occurs-
in the azmaish of several other sub-vargs, but not that for man-

gosteens or pepper vines.
L]

To the principal collector, Mr. Cameron, the estimates appeared
over-exacting. He did not think it necessary to levy a produce:
taXx on the trees;(1) and on the 30th: April 1833 he confirmed the:
individual assessments, amounting inall to H. H. 54-4-4, which
bad been levied since 1822. Martoba’s claim to the position of
vargdar he rejected on two grounds: (1) that many of the raiyats-
were ancient mulgars or proprietors ; and (2) that the late vargdar,.
Balkrishra, had become so through being patel and an inamdar,.
which, however, gave him no right to a settlement with him for
the assessment of the whole hamlet. Martoba’s superior title he-
does not seem to have thought worth discussion; the sanad was-
not yet forthcoming,

The order as to the method of assessment was revised, however,
and on she 23rd September 1838 the head assistant colleetor
directs that the settlemens is to be according to produce as shown
in the azmaish chittas previously sent in.(2) Martoba protested,
but this led only to a confirmation of the order(3) by the collector.
Yet the name of Balkrishna was still retained as vargdar in the
accounts; and though separate receiots were given:to the Zuls,
no separate accounts were opened in their names in the- collector’s
books., In correspondence, too, to the form of the account,
thongh this was no longer true to its substance, the annual beriz
patta or revenue bill was still drawn upin the name of the
deceused Bulkrishna,

In this state of things Martoba seems to have induced Tilw
Jhambad to resign his land (sub-varg No. 1) to him. In exhibit
373 Tilu complains (4) that the resignation was extorted by force.
"l‘he head assistant collector, on the 5th June 1835, directs that
Tilw’s name be retained, and his possession confirmed 3(5) but Tilu

Q) Ex. 214, Printed Documents, 341. :
(2) Ex, 212, Printed Documents, 339,201, Printed Documents, 313
(3) Bx, 213, Printed Documents, 340, (4) Printed Documents, 539
(5 Ex. 101, Printed Documents, 169,
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having by some means been won over, Martoba was eventually(1)
put into his place as the mulgar of the sub-vurg. ’

From this time forth Martoba went on purchasing ene sub.varg
after another. The correspondence filed in this suit chows his
acquisition of six sub-vargs numbered (besides Tilu Jhambad’s
No. 1)4.,5,7 8,14 and 18 in the list of holdings vrepared in

Fasli 1232. (2) By 1841 it appears that, by himself or his sub-.

tenants, Martoba had got possession of 18 out of the 22 sub-vargs
of the hamlet. (3) The forests had now begun to acquire value.
Traders from (Goa and elsewhere came to Kanara to purchase
timber, and Muartoba appears to have had no hesitation in selling
it within the bounds of the jungles attached to his wargs. (4)
Kumri cultivation, too, was becoming profitable. In Fasli 1248
Tila Jhambad (who, no doubt, had remained as Martoba’s sub<
tenant ) employed six bill-hooks instead of the two for which he
had been assessed in Fasli 1232 On an inquiry it turned out
that (5) in Fasli 1248, 12 ; in Fasli 1249,9 ; and 1250, 20 Auls had
cut kumei in the forest. The tahsildar forwards the list furnished
by the kulkarni, and recommeunds that the fees properly pavable,
at Re. 1 for a married man and his wife and Re. 0-8-0 for a
bachelor, be levied (direct) and brought to account, because the
Jjungles were entered in the return of 1823 (9) as Government pro-
perty. The sums properly due had been entered by the kulkarni
under the head of village cesses, a branch, as we have seen, of the
land revenue ; but the peshkar had put oft dealing with the
matter. The question, as stated by the kulkarni, (7) was whether
- the fees for the kumri cut by ¢ others than Tila Jhambad belong
to the Government or to the said varg, ” not the sub-varg of Thilu
Jhambad. ~ What he meant was an inquiry whether the sums
should be credited direct to Government as extra revenue, un-
der the head of village taxes, or whether the produce should be
deemed part of the profits of the varg, assessable only like other

(1) Bx. 107, Pinted Documents,, 176.
(2) Accompt. to Ex. 372, Printed ,Documents, 538.
(3) Ex. 56, Printed Documents, 23.
(4) See Ex. 110. Printed Documents, 179.
{5) Ex. 200, Printed Documents 304, Accomnvt.,, Printed Documents, 306 ff.
(6 Exs. 77,98. X (7) Printed Documents, 306.
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orofits for land revenue, In the latter case the Government '

would take from the vargdar, as assessed land-tax, only a moiety
of the sum which in the former case it would levy as Zumri fees.
Martoba had objected to additional foreign kuls being admitted
in Fasli 1230 to cut Awmri on a payment to be included in the
village cesses, though whether this particular objection exten-
ded beyond Kaignad, is not clear.(1) To the exercise of kumri-
cutting by other Zuls of the village he appears so fur not to have
objected. The kulkarni had set down the fees vayable by the
kuls newly cultivating kumri, vrovisionally, as items of the village
cesses, pending the determination of whether a regular jamabandi
should be imposed on them or not; and the peshkar in Fasli 1248
and 1249 had noted that an inquiry should be made on the’
subject, but had not obtained instructions from the collector.
In TFasli 1230, the number having increased to twenty, heagain
songht instructions; and the tahsildar, seeing that no order had
been made. savs he has directed the kulkarni to collect the fees
for the current year from these Zuls, including the sum due from
Tilu Jhambad for the four bill-hooks in excess of the two included

.in bis jamabandi ; and he recommends that the similar collections

for Fasli 1248 and 1249 may be brought to account as revenue.-

Now, however, Martoba having large interests at stake in
Kaignad. as well as important ends to achieve at Bali, lost no
time in petitioning the collector. An inquiry was direct:d to be

-made by the peshkar (an officer subordinate to the tahsildar), and

the result is reported in exhibit 56, dated 15th November 1841.(2)
On looking at the Government accounts the peshkar found the
whole of Bali still entered as one warg “muli No. 10—Balkrish-"
nappa,” assessed at H. H. 54-4-4. Then follows an extraordi-

“pary mis-statement : “ It appears from the Government accounts

and documents, &ec., that the above beriz (assessment) includes
H. 3-5-14, which forms the assessment on account of jungle,
and cnstitutes a tax on fumri and pepper jungle. The deposi-
tions of the old village accountants, mirasis, and others of the
place show that the tax on the Aumri cat on the aforesaid hamlet
has been collected from the beginning by the same person who
enjoyed the said varg. Moreover, I don’t find that the jamabandi

(1) Ex. 200, Printed Documents 304. (2) Printed Documents, 23.
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was separately made and the amount collected by Government.”
Then, referring to the revort, exhibit 200, he says that in the
re-assessment of Fasli 1242 the Zwmsf that then happened to be
cultivated was appraised for assessment, and that the corresponding
amount had since been levied, even though the coltivation had
fallen short of that forming the basig of the estimater

It is hard fo suvpose thatv this report was a perfectly honest
one. Tus Government accounts did not, and could not, show, ag
the peshkar says, H. 3-5-14-as the jungle assessment on account
of kumrs and pepper. The only sub-varg charged for pepper was

Tila Jhambad’s, an amouns of annas § hutwali, producing an
bl , L £ )

assessment of annas 4. The only one charged for Jumri, as
indeed appears from the report, was the same one; whence on
H. 0-5-0 would arise an assessment of H. 0-2-8. It from the
beginning the Zumri fees had been collecied by the vargdar, that
was nothing to the point, seeing that Martoba was not vargdar.(1)
His position was thut of Tila Jhambad. It had only recently
occurred to him that he could effectually object to any Zul’s
cutting kumri in the forest of Bali; and his objection hud av first
apparently been Jimited to the intrusion or the allowance of
others than the kuls of the village, who exercised a right equal to
his own, and were entered as chargeable with kwmei korluya in
the account of village cesses,(2) rendering their subjection o a regu-
lar jamabandi for this new cnltivation.

The asséssment of . H. 3-3-14 avpears to have been really the
whole assessment of Tilu Jhainbad’s sub-varg, arrived at by halving
the rivaz lutwali(3)as estimated according ro principles that we
bave already discussed.(§) The amount is but 1 taha, or less than
a vpenny, over the exact moieiv, and variations to a greater eXtent
oceur in stating the same sums in the papers placed before us

(1) See Printed Document, 750, 754.

2) Sce plaintifi’s examination, PrintedD ocoments, 742; Ex. 200, and accompt.
1, Printed Documents, 304, 306.

(35 See Ex. 94, Printed Documents, :13-116; BEx 200, Printed Documents.
304; Ex. 174, Printed Documents, 261.

(4) Ses Kanara Land Assessment Oase, 12 Bom. H. C. Rep., Appx., pp. 60, 62
€6, 98 ; x. 366, pp. 10, 4. &c. Precise equality of division was not sought.
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The repors of the kulkarni to the peshkar of the 25th February
1841 (1) shows that the assessmert had eventmally been fixed at
H. 3:0-9 for Fasli 1243, and subsequently levied. The same thing
apoears from the report in Fasli 1251 forming accompaniment 15
to exhibit 56, MS., se that the assessment H. 2-4-14 reported did
not quite correspond to the fact even as to the whole sub-varg.
There had been a reduction from anexact moiery of the estimated
gains, so as to bring the assessment down to H. 3-0-9, in accor-
dance with Mr. Cameron’s objection to the levy on vild trees.
Martoba was examined by the peshkar and made the statemens
to which we have already referred.(2) He boldly asserts that the
fumriand pepper assessments “‘having been” imposed on “the
said wvarg, nnd I having continued to pay the full assessment
to Government, T have received the produce of the kumrt cut in
the jungles -of that hamlet” His true position, as we have seen,
was that of a recent trausferee (except as to three) of several sub-
vargs, incloding ome in which Zumsi cultivation had been com-
prised in the estimate of profits for assessment.  In answer to the
next question, instead of the recent azmaish of 1832, he goes back
to that of 1822; and taking the amount of H. H. 5-3-10 entered,
against Tilu Jhambad, (8) he divides this in a way quive unsappor-
ted by any tessimony but his own, and ovposed to the older entries
in the jamabandi chitta(4) sous to bring out a charge of H. H.
8-5-14 for fumri and pepper taX. -Asto the more recent azmaish
of Faslt 1242, he has to admit that that resulted in Tiln Jhamhad’s
being assessed atonly H. H. 0-2-8 =Re. 1 ; but, the balance (of the
H. H. 8-5-14), he says, was debired separately to the varg. This
is.so far as can be seen, a bold falsehood, which he follows up
with anothér : “The warg is in my enjoyment, and 1 pay the
Government the full assessment on. the whole varg, amounting to
H. H. 3-5-14, even when no kumri  produce is raised every vear
because I have a muli right.”  Varg here, again, means the whole

varg, not  Tilu’s sub-varg; and Martoba having invented a kumri

(1} ¥x. 200, accompt. 1, Printed Documents, 30¢.
2y Bx. 56 accompt. 4.
i8) See accompt. to Bx. 372, Printed Documents. 538; accompt. to Ex, 56, MS.

(4) Printed Documents, 588, 500,
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assessment of H. I 3-5-14 which did not exist, now sets forth
his payment of the ordinary assessment, as sub-vargdar in place
of Tilu, as made on account of the total fumst assessment of the
hamlet in his character of general vargdar, or else a portion of.
that payment, together with- some other which no one had any
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authority to receive from. him in a capacity above that of a.

simple. raiyat like others of the village. There was no superior
vurgdar.  As a senad-holder he had not yer come forward..

Thisswas a very impudent fraud;but it was quite successfal.
Mr Blane, in his order(1) of the 14th January 1842, says:“ it ap-
pewrs that the Zumri assessment and. the assessment on account
of the pepper grown therein, on muli varg No. 10, called Balkrish-
napa. in the Bali hamlet of the village of Bbhaire, is H. 8:5-4;
that the sum is collected froma long time before by the person who
}as enjoyment of the warg; that Marroba has at present enjovment
>f that varg, that he collects the Lumri (assessment) from. the
sub-tenants of the said varg, and that he himself pays the (Go-
vernment dues). Chere is, therefore, no room (left) to uphold tha
recommendations of the- shanbhog for. levying the assessment
se-pnra,fely from the said sub-tenants. Therefore you should so
arrange that Martoba should. collect. the assessment from the
raiyats, as he uzed to do before, and pay.the Government revenane.”

- Still. it will be observed that Mr. Blair limits his order to directing
that “Martoba as vargdar—he thought of the whole hamlet—

should collect the assessment from the raiyars as he used to do-
before, and pay the Government revenue.” e does not confer

on Martoba any other privilege, or any new right of ownership,
except that of collecting the Awmri” assessment from: the sub-
vargdars, and himself paying merely the H. 3.5-14. lven a
sanad would in such a case be strictly construed.(2)

Martoba, however, having got himself thus recognized as the
Jumri vargdar of the Bali forest, and with no apparent precise
delimitation of its boundaries ,would; no doubt, have turned his
position very soon to profitable account, but {or- the unfortunate

(1) Ex. 159. Printed” Documents, 241,
) Vaman Janordan Joshiv. The Collector of Thana and the Conser:ator of

Forests, 6 Bom, H. C. Rep. at p. 19%
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quarrels which led to the petition of Shable Camaut, to the order
No. 110,(1) and then to the strict limitation imposed by the
orders of the 14th Januiry 1842, (2) the 16th Muy 1842 (8)and
the 6th June 1842 (4) Martoba was thus prevented from
cutting timber at Bali in the jungles that were cultivated, and
limised rigourously to the exercise of kumri cultivaiion, The fur-
ther consideration of these orders, as thney apply equally to 'ui the
estates in dispute, will be resumed when the peculiarities of tha
case as to each of them have been dealt with.

The direction for levying the nssessment direct from the Thls
at Bali in 1834 (5Yhaving been exvressed “until further ordels\,
Martoba tried once more in 1845 to get the whole wvarg entered io
his own name.(6) An inquiry having been ordered, Martoba ad-
dressed a further petition on the 22ad Auwgust 1845 to the tahsil
dar.(7) Having now to face the former decision that Balkrishna’
vargdarship had been a consequence of his being patel, and that
the Zuls had individual rights of occupation, Martoha now plays
a stronger card. He for the fiest time says: “ We have got a
mulpatta forthcoming respecting the same.” Ramapa alarmed
about his own sub-varg, sens in a strongly-worded remonstrance,(8)
and after an investication the tahsildar reported on the 26th
Aagust 1847 against Martoba’s claim.(9) On the 31st January
1850 Air. Blane finally refused to dcparh from the orders of 1832
and 1834.(10)

The sanad, though mentioned, as we have seen, in 1845 to the
tahsildar, had not even then been filed, conclusive asit would
have been in favour of the claim of Martoha as against the objec-
tlons of Ramapa. But Mr. Blane, having in’ Jannary 1849,(11)

(1) Printed Documents, 179. {2) Ex i:'»f), Printed Documents, 241.
{3) Bx. 160, Printed Documents, 243. (4) Ex. 158, Printed Documents, 239.
(6) Bx. 213, Printed Documents. 340.
(6) Ex. 375, accompt. !, Printed Documente, 580.
(7) ’Ex. 315, accompt 2, Printed Documents, 582.
(8) Bx. 375, accompt. 4, Printed Docaments, 585;
(9) Ex, 375, Printed Documents, 579, (10) Ex 124, Printed Documents, 196.

{11y Ex. 91, Printed Documents, 75,
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directed a retarn to be prepared, showing the tracts of forest to
which vargdars laid claim as belonging to their rargs and the
proofs on which they relied to establish their ownership, the
document, . exhibit 62,(1) was drawn up in Fasli 1260, and in this iv
is stated that Martoba  produced a copy of a mulpatta such as
the one now before us. This mulpaita or sanad was well adapted
. +o its immediate vpurpose. Differing from the other sanods in
this case, it defines the hamlet by exact boundaries, and grants
everything within them on muli ten ure, i.e., in full = provrietorship:
Inams and shasan grents of prior date are to he respected.  duving
these,“yon shall enjoy the rest of the lands, cutting the trees
and jungle, and making use of them as you please.” There is o
bea remission of assessment if the land should fall waste, a
provision neculiar to this sanad, and exacily meeting an objection
upon which Mr. Blair had, in 1842, excluded Martoba from some
parts of the Kaignad forest.(2)

Considering the long course of shuffling and trickery, and the
audacious final frand by which Martoba had got himself installed
as the fumri vargdar of Bali,1it iz nov to be supposed that he
would be prevented by a too sensitive conscience from backing up
his claim at need with a forged sanad. If the onein question
had been genuine, it is morally certain that it would have been
produced on such occasions as had arisen in 1822,1832 and 1841.
Taking it, as the plaindff would have it taken, asa valid docu-
ment, the assumption of ownership by the Government in 1822
and in 1833, by dealing directly with the sub-vargdars, contradicted
the right conferred by it; and Martoba, himself a sub-vargdar

" and the purchaser of many sub-vargs, would be barred by limita-
tion against any remedy on the document, and also by his open
acquiescence in the assumption and exercise of rights inconsistent
with it. Martoba was quite shrewd enough to forecast these
consequences; and he wasnot the man to lose a valuable proverty
through mere carelessness. Seeing, then, what the document
is, and how and when it was produced, it must be set down
as a rather clumsy forgery, dating possibly from 1843, when one
fraud had been successfully carried through, and the need of

another was at the same time becoming evident, but probably

from 1850.
(1) Printed Documents 32, (2) See below,

617

1874
Bhaskar-
apps
.
“The roliec-
tor of North
Kaupara,



618

1879

" Bhasker-

apva

[
The Collec-
tor of N orth
Kanara.

THE INDIAN LAW REPORTS. - [VOL. Ik

The oral statements of the plaintiff and his brother in the Court
below show that they took their stand there most distinctly on the-
sanad.(1) Ramchandra says(2) he remembersthat the sub-vargs were
formed in Fasli 1242 or 1243 by Balkrishna. The seven raiyats'
who pay direct to Government, obtained that privilege, he says,
by irregular means.(3) Shrinivas himself, asserting that Tilu's
sub-varg alone conttains forest, that is,in effect. that this stb-varg
comprises all the forest, has to admit that, even after the surrender
to Martoba. people, not only raiyats of the village but from
other parts of the country, used to come and cut fumri there.(4)
There are nine sub-vargdars, according to the plaintiff, who pay
direct to the Governmeat, having been directed to do so by
Bulkrishna. He denies that his grandfather or his father ever
held a sub-varg at Bali,(5) though the list of holdings prepared in
1822 shows Sadashiv’s name(9) as holder of sub-varg No. 15, and
Anandrao’s return in 1828(7) shows a holding by the family under
the varg-of Balkrishna, as to which, too, the existence of a sanad
is denied. It is wvlain that we ~cannot rely on the statements of
such persons for the determination of any fact that the documentary
evidence leaves in doubt. ‘

Goono,(8) who says he cut kumri at Bali under Martoba and
Bhaskarappa, may have heen sent in by them as sab-vargdar.
He says that till 1861 there was no limit as to place or quantity
in Bali, which is opposed to any individual appropriation of
particular areas—a fact of some importance in its bearing on the
plaintiff’s claim as successor to Tilu Jhambad. Tanu’s testimony(9)
relates to a time (1841) when an exclusive possession was certainly
not held by plaintiff’s family. /

Setting the sanad title aside, the next question that naturally -
presents itself in conneXion with this property, is that of what right,
if any, became vested in Martoba thkrough the order of Mr. Blair,
dated 14th January 1842.(10) That order, based on an erroneous

(1) See Printed Documents, 740, 750.
(2)Printed Documents, 726. (3) I». 727. (4} Printed Documents, 742
(F:) Printed Documents, 759. ' ‘
) (8 Accompt. to Ex. 572. Printed Documents, 538.
(A)l.ﬁx. 332, Printed Documents, 550. (8) Printed Documents, 767,
(9)Printed Documents, 767, (10) Ex, 159  Printed Documen'ts, 241,
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statement of facts, directs thae Martobais to “collect the assessment
from the raiyats as he used to do before, and pay the Government

revenue,” Martoba hal not authorizedly,or except asa pure
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voluntary arrangement, eollected from the raivats before, and no tor of North

" higher or other right being conferred npon him than this functionof
a middleman, it would have to be seen whether mere length of

time, supposing there had been time enough, would convert the

permission into a right, se that is could not be withdrawn as the .

will of the collector who had given it. That mere lapse of timg
will sanceify every wrong, and convert every habitual activity into
aright, in virtue of some general principle and apart from the
provisions of the positive law bearing on any particular case, is
a notion very widely spread, but wholly erroneous; (1) and in the
instance a reference to the Regulations and Acts of Limiration
would be necessary to ascertain whether they prevented the recall
of a permission granted throngh error. and error induced by fraud
and misrepresentation, because of the lapse of a term which would bar
a suit for actnal vossession. Further consideration of this matter,
however, is made unnecessaty by the admission and even insistence
of the able vleaders of the vlaintiff thar his position and his rights
are now those of Tila Jhambad, neither more nor less.

That Tilu Jhambad, as a sub-vargdar of Bali, had any exclusive
rights over the forest at all, there is nothing whatever to indicate,
Martoba himself did not, in 1841, rely on any such rights. He
relied on his own rights as vargdar ; though by a piece of verbal
jugglery he contrived to identiiy the H. 8-5-14, for which he was
liable as successor to Tilu Jhambad in his whole sub—varg; with a
kumri assessment applicable to that and twenty-one others, as
conjoint elements of the single warg No. 10, entered under the
name of Balkrishna. This Zumri assessment on the whole uarg
attributed in recent years to the sub-varg of Tilu had, in fact
Martoba said, always from of old been paid bo himself and his
ancestors, in virtue of their being vargdars of the whole, entitled
to settle with the Government for ail Jumri cultivation that
might take place, and by implication to levy from the actual kumri

(1) See Thomson v. Eastwood, L. B 2 AP.Cas., 2:5: Byles, J.:in dtiorney

Geneval v, Mathias, 27 L. J. Ch, at p 766 ; Savigny Syst., s, 177.

Kanara,
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entters the cnstomary fees for their own venefit. According to
this view, Tiln Jhambad, exercising either an unresiricted or a
restricted common right of cutting fumri, stood in no different
position from that of the other villagers. He was ot possessed
of any partdcular piece of land, thdugh he might resort to any

part of the forest to make a particular temvorary use of it ; and

‘he could not maintain a suit for the recovery of any viece from

which he was excluded, though he might or might not be able to
waintain one for damages, and the establishment of his right if
it was interfered with.(1) But, puiting Martoba’s pretensions as
vargdar altogether aside, itis not at all to he inferred from the mere
circumstance that Tilu Jhambad. cutting kumri in 1822 or 1832,
was charged accordingly on an estimate of his profits thus acquired
that he and he alone was in possession, as provrietor, of the jungle
within the village bonndaries. After 1832 many other Zuls of the
village went into the forests for the same vurpose. In 1840 ther,o
seem to have been twenty. Shrinivas, the plaintiff, indeed says (2)
“ that oersons who came ‘from other parts of the country to
Jhambad, used to cat fums in these forests,” and it was, as we
have seen, of the intrusion onlv of strangers that Masrtoba had
at first ¢omplained.  What objection could Tilu raise to their
cultivating on the mere ground that he had happened to be
cultivating, and the others not, in the year in which the new
asmaisk was made ? If Tilu could not object, neither could
Marroba ; and what is the exclusive right which was shared by
all the Zuls of the village at least, if not also by the peovle of the
district at large ? But it is an exclusive right—a possession—
which is sought in this- suit. The facts,” as they appvear when
a,nn/]yzvd. afford no ground for such a claim. The mere assnmpiion
of rights for a few years, if the plaintiff’s account {exhibit 828) can
be taken as'proof of the transactions to which it relates between
Fasli 1249 and 1257, would nos create them ; but that documents,
in fact, voints to no exercise of ownership, and to no benefit
derived from the forest, but what might well fall within the limits
of Tiln Jhambad’s right as we have construed it. Had there been

1) Willingale v. Maitland, L. R. 3 Tiq. 203; Warrick v. Q. Coll, Oxford, L
R. 3 Bq. 683, 72%; but see also Lord Ricers v. Adams, L. R. 8 Ch. Div,, 359,
2) Printed Documents, 742.
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an occupation of the forests on a considerable scale, the account 1879

would have skown receipts extending much beyond the fees for Bha;g:"

The Oollec-
confined to Zumri, and its principal items cannot apparently relate tor of North

1o debts or payments under that head. - Kanam.

three or four bill-hooks in one year. The account is by no means

"The sanad (exhibit 3 (1).), which grants the village of Goera to
Goonot Desai, has the advantage over the one relating to Bali, that
it purports to proceed. from & grantor, Amil Shekh Budan, who
is known to have existed. It does not, however purport to be a
grant by the amil himself, but merely an announcement that
the Mir Asaf has assented to Goonot’s application for the village
at a reduced assessment. An amil, it was admitted, could not,
according to the Mysore Revenue Regulations, grant lands ata
reduced assessment for more than three years; and the objection
occurs that an officer who could not himself directly make a grant
at less than half the assessment, could mnot indirectly effeci the
sume object by asserting that a superior authority had done so.(2)
There ought to be some independent testimony that the sauperior
~officer did, in fact, make the grant, or confirm it. In an inquiry
held in 1818 five persons being questicned say(3) that they were
present in “the office of Amil Shekh Budan when he handed the
grant to Goonot Desai, but this statement was not signed by the
tahsildar by whom it purports to have been taken. The report
for which it ought to have served as evidence was not made, and .
the paper was found seven and a half years afterwards by a sub-
sequent tahsildar lying in the office. This cannot be considered
satisfactory evidence, if evidence at all. The signature of Shekh
Budan is not proved. The witness Mahamad Mahadi devoses (4)
that the name and the title “Sabehdar” are incorrectly spelled.

At the head of the sanad is the name “Tippu Sultan Badshah”.
The obvious purpose of placing this apparent sign manual where
itis, was to give the document creditas one countersigned by -

(1) Printed Documents, 4.

(2) The Mahomedan law bears strongly against any alienation of lands invol-
ving detriment to the revenne. See Galloway's Laws and Constitution of Indir,
po. 74, 79, 97 (2nd ed.) As to the high' sanction required by the gencral practice
Fifth Rep., p. 632.

(3) Bx. 47, Accompt, E., M8, ) (4] Printed Documents, 803,
25,
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Tippu himself; but the evidence of Sayad Husen (1) and a:
comparison of the. signature to exhibit 493, an undoubtedly
genuine one, mazke it plain that the name cannot be Tippu’s
signature. It is now said that the name may have been wristen
as a mere freak by some clerk, and it is not relied on as a
signature ; but its priméry effect would be to deceive anv one, not
provided with the means of investigation, into a notion that the
grant was confirmed by the then royal aunthority; and it may well
be that on strict prineciples the holder of a grant, who allowed it to be
thus seriously tampered with, could not make any title under it.(2)

- Mahalkoomi, the widow of Goonot, when she first produced the

document in 1817, and Ssdushivrao, on subsequent occasions,
never ' gave any hint that the seeming signature was not a sub-
stantial part of the Document, but a mere exercise in penmanshipl.
The sanad has been relizd on as it stands down to the institution
of this suit. Its dateis 12th April 1798, about a year before
the fall of Tippu. ‘

The assessment of the village is by the sanad fixed at Rahat.
Hons 30 a year, equal in Haidari Hons (adopted as the  British
mouney of account)to H. 23-0-12. In return for this the grantee
in authorized to occupy the village, “to cut the trees and jungle
and enjoy his estate {rom generation to generation” free from
any increase of assessment, and any charges under the name of
dues on fruit, &e.

The jamabandi chitta of Goers as a single varg, made out, like
the others with which we have to deal, in order to afford a basis
for the introduction of the Rovenue Board’s sarasari or average
seulement in Fasli 1228,(8) was drawn up from prior accounts
framed on the principles and subject also to the exceptions that
we have already considered, is exhibit 48, beginning at page 14
of the Printed Documents. A total assessment of H. H, 51-7-14

(1) Printed Document, 799.
(2y Pigot’s Case, 13, Co,27; Master v. Miller, 1 Smith’s L. C., 796 (6 ed );
Aldousv. Cornmwell, L. B.'3 . B.573.
(3) Kanara Land Assessment Case, Printed Documents, III, 2¢, 81, §9; and

Judgment, p, 176 of 12 Bom. . C. Rep., Appx,
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being thus arrived at, the collections do not, for any year, down to
1225 Fasli, amount to so much as H. H. 23-0-12. In Fasli 1226
the jamabandi was settled at H. H. 24-7-8, and towards the close
of that year the petition (exhibit 96(1)), dated 27th June 1817, was
presented to the collector, Mr. Harris. In this, Mahalkoomi,
saying she is widow of Goonot and that her husband had obtained
the sanad from the amil, points out that the janﬁabandi exceeds
the assessment thus engaged for, and prays for a reduction to the
amount of the preceding vear, H. 21. Bhe naturally makes no
allusion to Mr. Reade’s notification of 1881, by which all grantees
under sanads desiring to benefit by them had been desired to
bring them in at the next jamabandi. Her jomabandi at that
time was bus H. 20, and she may, though holding the saned, have
thought it expedient rather to rely on her position asa mers
vargdar with a precarious title, seeing that in that capacity she
might exvect a leniency which she could not claim as a proprietress
at a rent fixed for ever.(2) According to the rigorous constructions
applied to Crown grants in Hogland, Mahalkoomi’s rights under
the sanad, even had its authority been recognized by the new
Government, had already become forfeited through non-payment
of the stipulated rent;(8) and if she had excused herself on the plea
of a smaller jamabandi having been imposed, that settlemeunt, on
terms inconsistent with the grant and having no reference to

it, might be considered a bargain on a new footing, imolying a’

surrender or extinction of her sanad title. She could not, nor
could her husband, gain an advantage for several years by the
sappression of the sanad, and then again an advantage by its
production and assertion ; and the non-revelation of the title to
a Government which had not created it, whose adoption of it was
requisite to its validity, and which had given notice that sanads
not produced would be refused recoguition, exclude the supposition
that the reduction of assessment was a mere act of bounty not

touching the right to levy, or the right to hold, under the sanad
{1) Printed Documents, 160. ) {2) See Ex. 366, pp 53, 6S. 6.
(3) See 10 Reports 42a, Co. Lif. 203; Com. Dig, Tit. Prerogative; Printed
Documents, 70 . -
(4) Bee Pickard v. Sears, 6 "A. & E., 469., and Indian Evid Act, 9. 1.5 .
Freeman v. Cooke, 12,¥Ex. 663, quoted and approved by Blackburn, J.,in J[axted’
Paine, L, B, 6, Ex at p, 171.
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Sadashivrao’s name appears beside that of Goonot Desai in 1801~
02; and in exhibit 66, the huzur chitta brought from the col-
lector’s office, there appears, opposite to the entry of H. H. 22(1) as
the jamabandi amount for Fasli 1215, the following explanation :—
“ The aforesaid persons (Goonot and Sadashiv) having said that
the same (varg) may be given to any body who will tender more
than this (H. £2) and no one having tendered more, H. H. 22 are
settled as jomabandi” An invitation and a comtract of this
kind were incompatible with the continued subsistence of the rights
and obligations created by the sanad. Iven in the chitta of 1799
Goonot - is named(2) as  feardar” or contractor (3)This suggests
that if he had the sanad, he, from the very first, suppressed it.
A contract or farm, by a sole owner for_the collection from himself
of the rent for which he is already answerable, has no practical
meaning; and if Goonot was mnot, in 1799, in possession under
his sanad, that sanad, viewed as a derogation from the rights of
Government, would, according to the Madras law, have no effect:

The collector seemsnot o have -been inclined to press these-
legal objections, if, indeed, they had occurred to him. He directed
the tahsildar(4) to inquire into the petition and report on it. ‘This
was on the 1st July 1817. No report was made. It is possible
that, until a new collector carne on the scene in 1824;(5) Mahalkoomi
or Sadashiv did not-care to get the inquiry hastened. On the
93rd March 1820, Mr. Harris issued an order (6)that the titles,
under which Awmi coltivation was carried on,should be looked
into and reported on. A further order to the same end was issued
on the 4th January 1823. The rough survey of the forests took
place in 1822 and 1823, the resulis of which are embodied, as
to the properties now in ‘dispute, in exhibits’ Nos. 77(7) and
98. A general survey of the lands of Ankola was going om
from 1821 to 1823,—one that seemsto have served mo very
useful purpose, but-which might be taken asa sign that the

(1) The sum H. 22 appears also in the beriz patia. The entry of H. 21 in the
Jamabandi chitta, Printed Documents, 16, scems to be a mistake. )

" (2} Ex. 66.
(3) As to the practice of farming village revenues, see the Fifth Rep., 118.
(4) Ex. 97, Printed Documents, 762. (5) 12 Bom. H. C. Rep., 180, Appx

(6) ¥x. 71, Printed Documents, 38
(7) Printed Documents, 45,
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Government was awaking to its interests, and that more searching
inquiries might follow, 'These measures may have suggested to
people who were interested that the less they stirred in matters
touching the forests the better for themselves. Sadashiv, too,
had fallen into disgrace. Mr. Harris, on the 14th June 1821
complains(l) of the kulkarnis for suppressing accounts; and from
M. Fisher's Raport(2) it appears that Sadashiv was on this account
dismissed. That Venkairamanaya was appointed in Fasli 1231, i3
stated by Martoba himself(3) Martoba makes this a ground for
impugning the forest survey, as made by a person unacquainted
with the locality ; but the return (exhibit 98) prepared by Ven-
kataramanaya(4) was made on information supplied in part by
Martoba himself. The statement in it, that there are no sanads,
may not be at all conclusive; but Sadashiv, with his official con-
nexions, must have known well of the return, and should, if he had
really acquired any interest under a sanad, have brought it forward at
this time. In 1825, however, Sadashiv was patel of Goera, and in
that capacity he addressed to the sub-collector, Mr. Cotton, the
application, exhibit 47.(5) In this he represents that the grantee
of the village under a sanad from the late Government, who had
abandoned it, had been induced by him to return on a promise of
reduced assessments. The 1absildar, however, had for the cur-
rent year fixed the assessment at H. H. 27-5-0, a sum in exXcess
of the H. H. 23-0-12 of the sanad. The patel, therefore, suggests
that the sanad assessment may not be exceeded. The tahsildar
being directed to inquire, then found the petition of Mahalkoomi
and the papers connpected with it. On the Yth January 1826 he
recommended that Sadashivrao’s rquest should be complied with;
but the disposal of the matter was postponed until the tharav beriz,
then still in contemplation,(6) should be introduced.

Amongst the .accompaniments to the tahsildar’s(7) report is a
deposition (marked H) made by Sadashiv when questioned as patel

(1) Kanara Land Asscssment Case, Printed Documents, 111, 53.

(2) Printed Documents, 143 See Revenue Board, Printed Documents. 357.
(3) Ex. 6, accompt. 23. {4y Bx. 157, Printed Documents, 237.
(5) Printed Documents, 12.

{6} Printed ‘Documents, 13. See 12 Bom. H. C Rep., Appx, p. 176.
(7} Printed Documents, 12.
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1879 on the subject of his recommendations. He says that Mahalkoomi

B;i:;l;m' died (between 1818 and 1821) while the inquiry on her petition:

was pending.  “The mirasi,” he says, “abandoned the village ir
The Collec- N > v =

tor of North Fasli 1231, because of the assessment being fixed at H. 30.”
Kanara.

Sadahiv had assured him that he would get the assessment
regulated ;by the mulpatte, and thus induced him to return. But
now finding it still excessive, he intends to withdraw, the con-
sequencze of which will be that the village will be left- uncalti-
vated. On these grounds Sadashiv recommended a reduction of
the assessment, without hinting thar he was himself in any way
interested in the matter. If there was, in truth, a mirasi owner of
the viilage, then there is no deduction of title to Sadashiv and the
plaintiff. No one knows what became of him. If, as seems more
probable, the mirasi was a mere figment, and Sadasbiv abused “his
official position to obtain a reduction of assessment, or even a
recognition of the sanad, it would be opposed to all principle that
he should be allowed to build up rights against the Government
on such a foundation.(1) Lf Mahalkoomi’s petition was true, there
were no male relations to succeed her. The estate, whatever it
was, which she held, had escheated to Government on her death;(2)
and Sadashiv, having become interested in the property, now
sought by fraudalent misrepresentations to get the efficacy of the
sanad admitted in favour of animaginary person, that he might
take the benefit of it himself. -

The intended “ tharav” was even now not extended to Ankola;(3)
but a reduction of the assessment on Goera from H. 30 to
H. 274 was obtained in Fasli 1235, and to H. 23-1-4 in Fasli 1236
and 1237. In Fasli 12388 the jamabandiis first confirmed af
H. 27}, but then follows as entry the effect that an ancient
mulpatte having been presented at Honore, a reduction was.
allowed to H. 25. On this the plaintiff relies as a recognition of
the sanad, and of a transfer of the interest. under it to his
grandfather. If by recognition is meant taking notice of its
existence and contents,»possibly, too, being influenced by them

11) See Murphy v. O'Shea,2 J. & Lat, 422, 429‘; Story on Agency, 8 210 ;.
White and Presthall’s Case. | Leon, at p. 331.
(2) Collector of Masulipatam v. Karali Venkat Naraimappa,$ M. 1, Ap, 500..
(3) 8ee 12 Bom. H. C. Rep., Appx. 177,
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then no doubt there was a recognition of a document which was
probably the sanad with which we are now concerned. Bus if by
“recognition” is meant an admission of the document as
- genuine, valid, and legally obligatory, nothing of that kind scems
to have occurred. 'the “ancient mulpatta” might well have been
accepted as a basis for a rough estimate of what wounld be a
reasonable assessment, because of the difficulty there was in
estimating the productiveness of the village on account of its
remote situation in the forest,(1) without its being taken as
obligatory; and that it was not so taken, is perfectly clear from the
assessment being fixed, not at H. 23-0-12, the sum mentioned in
the sanad, but at M. 25. The strongest voint in favour of the
admission of the sanad as bindiﬁg, is what Mr. Blane says in 1848:
“Pagodas  26-7-14 were struck off the bderiz, and entered in the
accounts as mulpatia Jumri” The meaning of this is that in
accounting for the difference between the full estimated revenue
and that actually realized, the suin named appeared amongst the
deductions from a complete levy, with the assigned reason-against
it.(2) This, however, was not m an account between the corlector
and the plaintift’s father; and a mere description of the cause of
a deficiency, which would notbe in any way binding on the plaintiff,
is not binding on the defendant. The term “mulpatta fumri,
teo, may mean Jumsrt allowed by vreference to a mulpatia,
whatever kind of reference it was. A mere description, like this,
of some entry, which is not itself forthcoming, cannot be weighed
against the evidence that the sanad, in the required sense, was not
accepted by the collector. If it had been accepted as binding,
the gnestion would still remain of whether Sadashivrao could be
allowed to benefit by it, it having been produced and dealt with
ot his false report and depesition, which, it may be presumed, he
backed up in the personal interview noted in exhibit 48a, under
the date of 10th December 1828, * A scheme of deception is not
sanctified by being extended over several years; and that in 1828
the tamily did not rely on a sanad title for the vargdarship of
Goer, appears from the return, made in that year by Sadashiv’s
-undivided cousin, the shanbhog Anandrao, of properties in which

(1! Printed Documents, 18,
(2) Sce Kanara Land Assessment Case, Printed Documents, 111, 91,
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he was interested.(1) In this the value of Goer is set down in the
column of lands for which there is no sanad; and as it had already
been sent in before December 1828, it is hardly possible that
Sadashiv could have relied on the sanad in that month as a ground
of title for himself,

~ Martoba many times afterwards spoke about his mulpatia and
his muli rights; but he could not thus create for himself a
title which did not exist. In the year Fasli 1252 it appears that
Martoba was called on to pay a village cess of five annas as “dhobi
khand’. The village cessess, as we have seen, were included
under the larger head of land revenue, and Martoba, paying the
assessment of the varg, which comprised the whole village, claimed .
exemption. This was allowed by the sub-collector, Mr. Parkar
to whom it appeared - that the “irregular imposts, such as dhobi
khand, &c., were included in the beriz of the whole varg”. The
superfluous recital by the peshkar, in announcing this decision(3)to
Martoba, of his having stated that he collecred under his mulpatta,
is no evidence at all that he did colleet under it, much léss‘ that
his right under the sanad was admitted. Why the letter should
have been written at all, is not apparent; and though referred to,
it is, of course, in no “;ay assisted ' by the letter, exhibit 53, MS.
from the deputy tahsildar in 1861, which directs adherence to the,
former order. 1t does not appear that it had been departed from:
the application seems to have been made for the sakeof getiing

something more said about the mulpaita or sanad.

In 1845 the tahsildar appears to have given permissioﬁ to
Martoba to cut down 1,309 trees in Goer, thinking he held the
village “on muli right;”(4) but Martoba, though he may have spoken
of his mulpatta in his application, relies, when examined,(5) on the
permission he had obtained, not on an -ownership conferred by a
sanad and independent of any permission at all. The sanad 1is
i{gelf insufficiently proved; it is discredited by the fraudulent
tricks of the plaintiff’s family in connexion with it, they having
been the persons really interested when it was first produced in

(1) Ex. 332, Printed Documents, 529. (2) Seec Ex. 100, Printed Documents, 164.
{3 Ix. Printed Documents, 510
(4) Ex. 51, M8, : (5)Bx, 51, accompt. 6, M8,
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1817 or 1818 ; it is abandoned or suppressed to the benefitof the
grantee in his dealings with the Government for several years; it
has never been acted on as binding the Government to its terms;
there is ro evidence of the interest under it having\ been éon—
veyed to the plaintiff’s predecessors. For all these reasons it is
impossible that he should make a title under it. e must stand
or fall by a differently constituted right.

Sadashiv, as we have seen, got his name entered side by side
with Goonot Desai’s. in the jamabandi chitta or revenue account
as early as 1801. A series of beriz pattas, subsequent to that date
though not unbroken, shows that he generally paid the assessment.
The earliest in the year 1800 are in the name of Goonot Desai
alone ; Sadashiv’s name is joined with Goonot’s in the year
Rakataksh (1804-5). This recurs in several succeeeding years,
antill, in 1825-26, the leriz patta is addressed to Sadashiv alone
by the sub-callector, Mr. Cotton. ‘

In 1834 Sadashiv’s name appears for the first time- alone in the
jamabandi chitta ; (1) but the mere retention, down to that year,
of Goonot’s name was so in accordance with the ordinary usage
that it is. not of any great sigmificance. It might be retained
even though Martobd had asserted and established a transfer
to himself, and would thus not disprove his right any mere
than the mere conjoint entry of his own name, and then its
sole entry, woule prove it. What does appear is that, on the 29th
June 1831, a notification was issued by the collecter(2) to the effect
that a varg at Kaignad would be sold on account of arrears
due by Sadashivrao on several other vargs. Amongst these,
appears ” Village of Goer, muli No. 1. Jamabandi of varg,
Sadashivrao, H.20. Recovered 14. Balance, H.6” from this
coupled with the entry of Sadashivrao’s name in the accounts,
it seems clear that he was made responsible as wvargdar. The
mere circumstance, indeed, of his being held answerable for the
revenue, would not in itself necessarily imply that he was vargdar,

(1y Printed Documents, 19, The entry wés proba.bly' consequent ou the investi.
gation of assessments then going on, and in the course of which Martoba was

examined in Deccmber 1835.  See below.
2y Bx 56, accompt, 29, M3,
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1879 ' Mr, Harris in 1821 points out(l) that in many instances of Sarkar
" Bhasker- . i . :
appa  Jand even, while the Government rent is received from one person,

)

The Collec the name of another is retained in the kulvar statement, agreeing

tor of Notth with the kulvar jamabandi chittas for reasons already discussed.

RE A3 under the Rombay system,(2) though the registered holder is

rcsponsible, the land and its produce and he who takes the

produce are answerable too, so, under the Madras Regulations

XXVII of 1802 and II of 1806, the collector could recover from

the proprietor, or the actual accupier of the soil, arrears due on

account of land revenue ; and Regulation I of 1826 extended the

remedies of distraint and sale as against any one owing arrears

"to the Government. If Sadashivrao, therefore, or Martoba had

accepted the annual leriz patia, or had actnally cultivated the

land, he would be answerable for the revenue assessed on it. But

here there seems no reasonable room for doubuv that Sadashiv

really was vargdar. No other claimant has set up a prior right,

and he who has been forced to pay as muli vargdar, has thereby

obtained a distinct recognition of the r1ght corresponding to that
Hability.13)

_The position of the plaintiff’s family as vargdars of Goera has
never, in truth. been contested by the revenue authorities. The
question has been, what does this right include as regards the

_forests of the Goer village, or what right is there vested in the
vlainuff, apart from any entries in the revenue accounts, which
he can assert against the Government. The plaintiff’s theory of
his position 1s : “1 am proprietor alike of the forests and the. ;ice
lands of the village, subjected, as such, to payment of revenue to
the CGlovernment, but not deriving my title from such payment.
Long and exclusive occupation made me owner ; the Government
recognizing me as mulgar, exacted land revenue from me in
that character, in which, too, I paid it. It could not afterwards
withdraw that recognition, and dispossess me as having had a
mere tenancy-at-will of one part of my estate, undistinguished
as to its tenure, in earlier days frome the other part, to which my
full ownership is still admitted. Taxing me on one principle

(1) Kanara L.and Assessment Case; Printed Documents, 111, 51,

(2) Reg. XVII of 1827, 5. 5 ; Printed Judgments for 1875, p. 314.
(3) 12 Bom, II C. Rep., Appx,, 210
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for one portion, and on another for the other, does not affect my

antecedent right to either.”

The counter theory of the defendant is in substance this :

“ There has beem no occupation of the forests. While they were

deemeéd almost worthless, no obstacle was placed in the way of a
free resort to them, exeept for timber of special value. Such

timber was always preserved, and other timber alse, as it, toos

became valuable. The plaintiff’s alleged ownership is con-
tragicted by the constant exXercise of iimber-cutting by the
Government, and by the prevention of it on his parﬁ as also by
the collector’s disposal of lands inecluded within the boundaries
of the village. The plaintiff is a muli vargdar, but varg is
primarily an account, while muli describes an estate, Beinga
vargdar he was allowed to farm the fees pawable at customary
rates by those whom the Government allowed to eut fumri in
the forest of the village ; but this was not any estate in the Jand,
which was but occasionally made use of even by those who thus
-euldvated it. The privilege having been withdrawn, the farm
‘necessarily eceased. While it lasted, the sums payable by the
plaintiff were debited to him in the same account in which,
for the lands really in his occupancy, he was charged as
mulgar ; but the mere combination of the charges in a single
account did mot assimilate the sources from: which they were so
be derived. The plaintiff was a mauli vargdar as being a mulgar
of a certain estate, without being mulgar of everything to which
any charge in his account related.”

The theory of the Luwmri assessment as paynrent for a farm of a
poll-tax, which eriginated with Mr. Blane, has already been partly
considered. There seems to have been’ a practice, in the earlier

'parh of the century, of farming the proceeds of the ¢ Zumsi

korlaya™ tax leviable in the jungles of the ghats, In its order
of tho 23rd May 1860(1) the Madras Government quotes from a

“report of Mr. Harris

“'the following is the meaning of this term, as explained by the
collector, Mr. Harris, in 1822 :— ¢ kumri Lorlaya is the jungle of
the ghats cut down with . the Zorlaya, or bill-hook, by a race of

(1) Printed Decuments, 156
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men (Mallei Kudignl) who inhabit the ghats and never descend
into the lower couniry. They deruze a hend man to the renter

‘on the part of the Sarkar annually to arrange their barter of hill

produce, such as cassia, pepper, cardamoms, ragi and wax. The
renter gives them cloths, rice, tobacco and arms in return, For
this permission he enters into darkhast with the Sarkar.””

Mr. Blane, too, in 1849(1) says that the Zumri of a village was
rented out in gross to one or more who made their own terms.
The payments, he says, began with the Company’s Government to
be entered in the raiyats’ . (berz) pattas along with moturpha and-
other items subsequently struck out. The Sarkar kumri—the
fees payable for fumri cultivation of Government lands—may
very well have been farmed out. But, when it was farmed out,

it was let upon a darkhast, ox application, like other farms of

which the timber dealings furnish many instances. There is no
instance adduced of a vargdar, much less of the plaintiff baving
bresented any darkhast for the farm of Fumri forlaya tax on the
lands at Goer or Kaignad. If the tax for a particular village was ever
rented on the plan deseribed by Mr. Blane, the proceeds of the
farm could not be entered against each contractor separately as a
sum due on his varg in the sense of estate. The sum would rank
amongst the village taxes, which, as we have seen, were items of
the land revenue, though o longer moturpha, and not attributable
to landholders as such, No instance has been adduced, in this
case, of an item included ina man’s varg (in the sense of assessment
account) clearly not referrible to his oceupation of the land ; and it
is not easy to see either how a farm of revenue could be thus
debited, or how, if it was ever included, it should have been
repeated year after year, unless the farm was perpetual. Where,
100, as at Kaiguad, the same vargdar held many estates, why
should the farm rent be distributed amongst them ? A personal
contract for the proceeds of the fees would be a sin-gle one
standing apart from all sums due for the occupation of the soil foy
ordinary eultivation. 1f it is answered “that the farm, bavin
originally been granted to the owners of particular vargs, passe
with the vargs to t,he transferees, that adberence to the estate jf

g*

I

‘P

(1) Printed Documents; 353,
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itself shows something quite different from an ordinary farn of
revenue. A farm thus deals with, must have had reference, too, to
some particular area as to be fumried ; for how else could the
terms be settled ? And when we come to a definite area of forest
land, the profits of which under Zumri cultivation were attached
by way of perpetual farm to a particular estate, what reason was
there in the earlier times for making this distinetion ? Kumri
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cultivation was rogarded as the only of making the forests

profitable ; it was a necessary preparation for higher cultivation.
Under the native governments at any rate, and for along time
under the British Government, land was a drng;(1) the difficulty was
to get it taken up. If occupied as private property it was none
the less profitable to the State, since 1t was still subject to
provoriional assessment. The probabilities of the case, therefore:
agree rather with the primary suggestions of the accounts than
with Mr. Blane’s theory, which looks too much like one invented
to support a foregone counclusion, and differs, too, from the reasons
assigned by him, in exhibit 90, (2) for imposing a limit on Fums
cultivation by vargdars, as well as from the earlier theory of
Mr. Blair. In the beginning of the century every extension of
proprietorship being regarded as an advantage, the entry of a
shist or assessment for a piece of land was looked or as a sufficient
title or indication of ownership. At a later time this became
embarrassing when payers of assessment on forest tracts rested on
the same admission or presumption; and then the payment of
Eumr? korlaye, which, under circumstances, might or might not
indicate ownership, was pronounced in all cases to indicate
something quite different.(3)

The revenue clerk Shivarao(4)agrees withthe old shirastedai(5)that
~the kumri assessment was never shown in the Zulvar jamabandi
statement in a separate column, but always included in the
ordinary shist and shamil. No great significance is to be attached,
-perhaps, to the circumstance that in some of the accounts shamil is
charged expressly upon the kumst Zorlaya. This, it has been
urged, shows that it was an ancient tax on an ancient tenure; and

(1) See above, Bx. 366, pp. 20, 22 and 23. -3) Printed Documents, 142, 357,
{2) Frinted Documents, 73. | (4) Printed Documents, 730.
(5) Kanara Land Assessment Case, Printed Docaments, 111, 84.
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certainly it would not be easy to understand how shamil could be
attached to a mere farm of revenue ; but the exiremely loose
mannér in which the early accounts were drawn up, deprives them
of any claim to nnreserved confidence. The shamil was shifted
about a good deal at the discretion of interested officials, and
Mr. Blane addvices an instance in which it was attached in ther

“accounts to a warg of entirely new formation. (1)  The same thing-

indeed,occurs in the case of some of the wvargs at Kaignad. (2)
Mr. Fisher says that sometimes the amount of the shist was not
realized bv a fumri vargdar, and an instance occurs in the
account at Printed Documents, p. 401, of . 0-7-8 paid, though there
was no caltivation. The true explanation of this is probably the,
one given of similar cases by the shirastedar, (3) that when vargdars
were well off they would inform the shanbbogs of some slight
diminution of their produce, but at the same time avoid a
re-assessment by paying the full amount entered against their
names; but the way in which the matter is treated in the accounts
shows plainly that the varg, rice land and forest together, was
regarded and dealt with as & whole, not as landed estate, plus
a farm. In the latter case, whether the farmer realized any thing
or not, would be a matter of indifference; on the theory of an
equal division of the gent Lutwali, or rack-rent, the omissifm of
an allowance for land lefs “banjar” or unculiivated, called for
particular explanation.

The report of Mr. Fisherstates that there were in the distriet
1.750 vargs including  kumri shist.(4) Of these 140 were purely
kumri vargs. Such a varg, No. 36, was newly formed at Kaig-
nad within the period of our inquiry. It was, a few years after
its formation, changed from-a geni to a muli varg. Now,
although the addition to a vargdar’s account of an item of charge
on account of a farm is conceivavle, yet that hypothesis wiil not
account for the existence of warg consisting wholly of Aumri, and
standing in the accounts apparently on precisely the same footing

(1) Ex 866, p. 244.S¢e also Kanara Land Assessment Case, Printed Documents,
111, 95,

(2) See below.
(3) Kanara Land Assessment Case, Printed Documents, III, 89, para, 7.
() Printed Documents, 139, k
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as any other wargs producing land revenue. In the case of the
rewly-created vargs, including forest lands granted by Brivish
efficers, the entries would be made in just the same w~y. The
occasional diminution or augmentation of the assessment, on
account of a fluctnation in kumri cultivation, would be nasuraily
referred to the same yrinciple as in the case of rice lands. In
the case -of 307 kumri var gdars Mr. Fisher reports that they have
:now ‘no kumri rights. . This he accounts for by the supposition
that they have brought their fwmri lauds under regular culti-
vation. 1t may be that some of the vargdars bad been shut out
from Fumsi cultivation on account of the indefiniteness of their
local range, as described in para. 54 of the report; but if the
307 vargdars had brought their leumisé lands under regular cul-
tivation, one roust inquire what lands ? A mere farm of a poll-
tax would not by itself enable them to make such an encroach-
ment. The holding must have had raference to some vparticnlar
topographical Jimits ; and, again, the thought sugaests itself
that, at the time when this institution arose, the Government
that varted with the kumri rights to an individual proprietor,
would not think the distinction, between a farm of the only
then conceivale profits of a particular space and a proprietary
occupation of the space, worth preserving. Tf, too, the fumri
korlaya had been a mere farm, each of the 307 vargdars, after
securing his appropriation, would probably have come forward,
resting on the complete absence of record of boundaries, and said :
“I renounce my Aumsi farm. Remit the charge for it.” That
they were allowed to convert their Jands into rice fields, and that
they continued to pay assessment under the denomination of
kurmri forlaya. shows that the vargs, rice lands, and forest alike,
where they were really occunied by an individnal, were looked

on by all parties as integral holding subject to an integral
assessment.

From such a state of things as this the one which existed at
Bekal would arise by nataral development. As the vargdars
pressed on each other’s boundaries, the limits of each estate being
distinctly adjusted, the Zumri korlaye would be levied at a sum
proportional to the bill-hooks for which each afforded employment,
and  afterwards according to the acreage annually fiv for fuim?
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culiivation. But on the rent or farm theory why should there be

The Collec. ANd Droportional to a constant ‘‘humri korlaya” payment i One
tor lgillg;.l‘“l contractor or group of contractors would one vear take the whole
Fumsi of a village, and the next year another; and where less
was taken, the quantities would be perpetually varying, so ds to
prevent the growth of any definite association between a particular

tract of cultivated land.

The account which Martoba himself gives, on the 6th September
1841, (1) of the kumsri assessment seems to be more consistent with
the general theory of the subject and with the history of the
district than that of the collectors. He says the kumsi assessment
was fixed on an estimate of bow much fumri conld be cut at the
rate (for geni hutwali) of one rupee for each bill-hook thus
employed ; and in the same inquiry he says that he has “employed
raiyats in the jungle included in his shis, and received from
them the appropriate fee.”(2) If he was in possession of a forest
tract, this is what would take place; if he were cutting Fumri
casually about the whole forest of the village, he would still be
charged in the same way. The mere entry of . an item of
assessment for Aumri korlaya would not be conclusive of a
definite occupation: but a charge for particular places within
the village as included in his varg would tend to show, especially
when coupled with the absence of an levy by the ‘Government
directly from the actual Fuwmsi cutters, that these were regarded
as occupied by the vargdar. This indication would be stronger
if the charge was made, though the Jands lay by waste. If combined
they make up the area of a village which, as w whole, givesits
name to a single vary; it is hard to resist the conviction that the
vargdar was regarded as occupying the whole area. Why
otherwise divide the Zumri assessment into many local items?
Treating it as a rateable estimate, based on profits .usually
realized, the division is exXactly conformable to the similar one
made in appraising the rice lands. Tippu’s regulations Jirect
that “all hatakodaki” (i e, kumri)” lands appertaining to the
villages shall be brought into the measurement (or survey) and

(13 Ex. 56, accompt, {, M§. (2) Ex 56, accompt, 2,8,
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shall be included in the jama’(1): The village of Goera had _B}Kl—lj—r_

probably been thus constituted as a revenue unit. We onght to - appa

have some evidence ta counteract that which strongly tends this The Colieo-

way, something to show that the unit had been broken up. t°%‘;i£u°.“h
Now, on examining the jamabandi chitta of the warg in

question we find it headed(2) ¢ Kulvar Jamabandi Chitta.

Village of Goera, Goonoi Desai and Sadashivaro Nadkarni,

Mulgars.” The account was prepared in 1818-19 from the

annual chittas drawn up from 1799 ; and, however loosely these

may have been prepared, and with whatever carelessness as to

the nature of tenure on which vargs were held, this title of the

account is a prima facie indication that the estate had been

treated as a muli or proprietary holding, occupied and paid

for as such by its tenants, and allowed to be so held by the

Government. The jamabandi or assessment actually imposed

in the annual settlement is, indeed, very far from coming up to

the shist and $ shamil estimated; according to Munro’s plan, as

the sum properly leviable,(3) and the permanent proprietary estate

appears all along to have obtained advantages ‘teserved in theory

for precarious holdings;(4) but the reports of the collectors, and

especially of Mr. Blane, show that this happened in many cases

where there was no doubt as to the existence of ownership iu the

tenant.(5) In the enumeration of the different lands within the

village as contributory to the revenue, the forest hamlets included

within its boundaries(6) are set forth each as chargeable with a
specified cash payment, for ¢ nanebab Jumri horlaya” (=cash
revenue tax on Auwmri cultivation), and it has been urged that
this entry indicates the farm of a levy of fees payable in
cash; but its trae significance Is obvionsly this, that, as the
Government charged a customary fee for each bill-hook, its
owner would pay the vargdar no more, and the vargdar would

(1y Mysore Revenue Regulations 33 ; 3 Buch Mys., 7L

(2) Bx. 48, Printed Documents, 14.
13) Printed Documents, 104; Ex. 366, p. 143 ; Kanara Land Assessment Case,
Printed Documents, 111, 79, 80.

(4) See Ex. 366, pp. 17, b3, 68, 86, 143. .
) . - 1y
(5) Remissions were granted under ihe native governments, also withou

forfeiture in some cases. . See Ix. 666, para. 24,
(5) See Printed Documents, 716, 796,

28 -
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expect no more for its employment within his holding.(1) The

_ amouut rvealizable by the vargdar was, therefore, immediately got

at by reckoning the number of bill-hooks actually or potentially
used in his jungle; and the geni hutwali thus determined,
divided by two, gave the proper assessment in money (nanebub)
without any caleulation of the quantity and price of produce.
In former times the general assessment had, to a great extent,
b’e‘ep actually levied in grain;the cash levy was only a com-

‘mutation.(2) As distinguished from- such aa assessment, one

leviable in cash only had naturally acquired the designation of
nanebab (=cash division of the revenue, or coin cess), which
was continaed at a later period as having an obvious, though
pot quite the same, relation to the details ‘of the revenue system as
they then existed.

Of the 22 Rabati Hons forming the total of the kumri korlaya
assessment, H. 6 are charged on account of “ vadis” (hamlets or
divisions of the forest) “lying waste, there being no issue of
the mirasi.” This entry certainly points, and strongly, to the
vargdar being regarded as proprietor, and, therefore, liable
for the assessment, whether the land was actually cultivated or
not. The use of the term “ mirasi” for the deceased cultivatop
may suggest that the vargdar was, as to these minor holding,
only allowed to settle for the whole village, within which others
independent proprietors might subsist, as at Bali; but the mirasi
here was probably of the class mentioned by Munro,(3) holding -
under the vargdar, though on a permanent tenure, respected
even on the reversion of the superior estate to the Government,
The mulgar of the whole village was, so far as the accoung
indicates, dealing with the Government on the ground of his
taking the profits of all the forests, and paying assessmen
thereon, just as of all the rice lands included in his varg, although
the basis of the estimate in each case was somewhat different.

(1) See Kanara Land Assessment Case, Printed Documents, 1T, 85.

(2)12 Com. H. C. Rup., Appx. 63. It was a common course in Taany distriets
to levy the revenue on dry-crop lands in money, while that on wet crops op
account of their great fluetnations was taken by an actual division of produce,
See Fifth Rep., 476, 182, 671.

(5) s, 366, vp. 24, 86, 131,
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In the whole account, after the estimate has once been made, 1879,

. . . . . Rhaakes.
there is no distinction between charges for bumri and charges appa
for rice land. The assessment is treated as a whale, subject as The Cnllea
a whole to 1ncrease or diminution without any reference to a por- tu\'an North

! anara.

tion as a farm at awinvariable rate, while the rest waried accor-
ding to produce.

The production of the mulpatte in 1817, 1825 and 1828, as
well as in 1850,(1) must have brought distinctly to-the notice of
the ecollector, whatever opinion he had as to the particular tiile
set up, that the whole village, including the forest lands, was
claimed, and was, in fact, held by the mulgars, . The assessment
in 1828 and afterwards was fixed on a consideraton of the
mulpatta, a re-valuation being, as the chitla says,(2): waived on
account of the remote sitantion of the village amongst the jungles.

In 1833 there was a general inquiry into the productive capacity
of estates with a view to a re-adjustment of the land revenue

after the visit and report of Mr. Stokes recorded in the Kanara

Tand Assessment Case.(3) Martoba was then examined'; and he-

speaks as of his holding extending to the whole village without
distinction. His reason for mot paying the full assessment
(besides the mulpatta ) is that the whole of the land is overgrown
with jungle. He agrees to an estimate being made-; but this does
not seem 1o have been done.  In 1850, again, he apparently sets

up (4) both a right and a possession extending to the whole area
of the village.

The private account (exhibit 298) does not seem to afford any
certain indication in favour of the plaintiff’s claim. But, apart
from this, the accounts of the Government, so far as they can be
relied on, go to sustain the plaintiff's assertion of an actual
inclusion in his holding, not merely of the rice lands, but also
of the forests of the village of Goera. The revenue officers had
notice of the holding, and apparently recognized it, down at
least to 1841, when Martoba’s dealings in the timber came to

(1) Ex. 62, M3, translation of entry referring to Goera. The document, how.
ever, as already noticed, is not anthenticated.

(2) Printed Documents, 18.
(3) Printed Documents; 11, 166 ff, 140 ; 12 Bom. H. C. Rep., 187, Appx.
(4) Ex. €2, M8, 481,
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the collector’s notice, The Government had perhaps even before
this cut timber in the forests claimed and, for some purposes at
least, apparently held by the plaintiff’s family ; and subsequently
to-that year these tranmsactions become frequent and exclusive.
The defendant relies on them as contradictory of the plaintiff’s.
ownership and an assertion of the ownership of Government, such
as to afford material support tothe theory of Zumri assessment
and kumri cultivation put forward by him and as, at any rate,
having constituted an assumption of ownership on the part of
Government, a taking of possession on its behalf, which, from
the moment it occurred, constituted an ouster of the plaintiff’s .
family, supposing them to have been in possession before, and
imposed on them the necessity of suing to recover possession
within the ordinary term of limitation—a term long exceeded before
the present suit was brought.

If the cutting of timber in the forests in dispute was essentially
an assertion of complete ownership over them, then acts of that
kind, clearly proved, would necessarily be inconsistent with any
continued recognition of ownership to any extent, however
qualified, vested in the plaintiff’s family. And as the executive
Government has certainly the power to give effect to an inten-
tion i1t may express to take and keep possession as against a
subject,(1) its exercise of what it deems its right here and there
in an unenclosed tract, at its own will, as parts of a whole, to
which the same right and appropriation are declared to extend,
constitutes an ouster of the subject from the whole, notwith-
standing any casual or furtive inmcursions om his part within
the places thus appropriated. But, under the Fnglish law,
though the right cannot, by mere custom, be acquired to take
vrofits alieno solo,'2) yet there may be a grant of woods and timber
in a particular place, saving the soll, as afee in alieno solo,(3) as
particular profits arising in one place may by grant or prescription
belong to an estate in another.(4) Ina recent case it was held even
that a grant might be presumed to the poor of a parish of the

(L Sge pgr Lord Tenterden in Butcher v. Butcher, 7B, & Cr., p. 402,
\2) Gateward's Case, 6 Rep., 59 &.
%) ‘Rep., 137 &, (1) Grimstead v, Marlowe, 4, T, B, 717,
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 right to lov trees, and sell the waod for consumption in the parish.(1)
Thus the right to cat timber is separable, as a legal nofion from
the residual ownership with which itis usually joined in Eng-
land; (2) and in this country the reserve of the forests or of
timber trees of special value by the State in a grant of land is a
general and well-understood incident of the estate thus created(3)
In Gujarat it is not unusual for the owner of trees and the owner
of the soil in which they grow to be different persons. This
custom may have sprung from the Mahomedan law. It does not
necessarily follow, therefore, from the cutting of trees by the
Government that the Government, asserting an unqualified owner-
ship of the soil, extruded every private claimant. - As it' could cut
down a teak tree on soil admittedly private property, so could it
conceivably cut a matti tree; and allowing that the plainuff’s
family were in actual occupation of all the forests of Goera as
Jumri vargdars, the question has still to be considered of whether
that occupation necessarily included an ownership and exclusive
disposal of all the timber as an integral element of the right and
its exercise, so that each cutting of a tree by the collector was a
contradiction of any ownership in the plaintiff. We have for the
determination of this point practically nothing to go upon except
the analogy of the dealings of the Government with teak and
blackwood in the earlier times. In'falsely asserting that the teak
taken from the forests in dispute by the Government was sold or
given by their family, the plaintiff and his brother were uncon-
sciously strengthening the case of the defendant upon the ground
of limitation; because if the proved, and now admitted, taking at
will of this timber was a violation of the plaintiff’s right, that
right has been contradicted in an essential part ever since the
beginning of the century ; but the truth appears to be that the list

(1) Willingale v. haitland, L. R, 8 Eq., 103.

(2} That there may be an actual possession of the soil by a subject, while the
Crown retains the sole exercise of ownership over the trees, see Harper v-
Chasemore, 4 B, & C., 574 ; and as a grant may be made of timber trees passing only
these and the soil on which each stands(Com. Dig., Tit. Grant E. &) so they may
be reserved, cases of which occur in Chalmer's Opinions, pp. 133, 139,

3Y Waman Janardhan Joshi v, The eollector of Thana and another, 6 Bom. H.

C. Rep., 191,: 200 ; Govind Purshotam v, T'he Sub-collector of Kolaba and anather,
ib, 188, ’
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of reserved timber trees was extended step by step, as the value
increased, in the exercise of a right to the timber of the forests re-
garded as the property of Government ; and ihat, for some years
after the kumri vargs were embraced within the reservation, there
was still no question as to the fumri vargdar’s right to an exclu-
sive user of the soil for kumri culiivation. The exXercise, on the
part of Government, of this right in this sense, the submission to
it, while the acts did not necessarily imply anything more, would
amount only to an assertion and an acceptance, as between the

‘parties, of a narrower definition of the vargdar’s right as con-

ceived and exercised at an earlier day. The plaintiff could not

‘say that the right exercised wasno right, without admitting

that his own alleged ownership had been contradicted ; but he
might say that its exXistence and its ever-extending exXercise,.
once admisted as a definite derogation from his own complete-
proprietary right, were still consistent with his genéml owner=
ship and vossession and the recognition of these by the Govern--
ment. The plaintifi’s family appear, in fact, to have submitted:.

" without dispute—though, as they say, on terms, for many years—

to the cutting of timber by Government and to the prohibition
of cutting by themselves, before they were finally excluded.
from the forests. This may not' unreasonably be referred to-
their acceptance of the position of owners subject to special

‘rights in the Government, which, under the circumstances, is

the view more favourable 1o them, and it is one suoported by
the acts and the language of the revenue authorities. When a
right is divisible, it may be partially lost by partial invasion
or non-user.(1) It does not appear that until recent years the
Government’s dealings extended beyond the timber and its pre-
servation. The collectors-did not let kunbis Ioose on the forests
in dispute as Sarkar kumri nor in Goer, excevt post litem motam
did they form a new warg (varg No. 2) out of the forest lands.
The formation even of such a wvarg, supposing the plaintiff was
not deprived of possession, though entirely opposed to the sanad,
would not itself amount to more than an alteration or re-disiri-
bution of the assessment, which would follow naturally on its

* conversion into highly-cnltivated rice land, and which, as ruled

(1) Dig, Lib, 7, tit. iv, £, 14,
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in the Kanara Land Assessment Case, is quite consistent with
a muli vargdar’s foll and continued ownership. The case differs
from that of the constitution of the new varg No. 36 at Kaignad
not only in that the latter was long ante litem motaim, but that
it was voluntarily taken up by Martoba at a new rent altogether
distinet from what he was paying for his other wargs, and on
2 «lower tenure jthan that on which, as itis contended, he held
the estate out of which it was formed. IHere the exisung
possession was not distrubed. There was, in effect, merely a
demand for an increased rent which the plaintiff, to save his
property, acqniesced in. The tenure continued unbroken not-
withstanding such a variation as this.(1) In 1839 Mr. Maltby
writes ; (2) “ The extent of the Government rights in the jungles
and wastes has never been clearly defined, and some extensive
tracts have been gradually included by persons whose right is
extremely doubtful” If be had thought that the culting of
timber by Government had up to that aime prevented or extin-
guished private ownership, he would have been freed from a
considerable difficulty. So, too, would Mr. Blane in 1848. (3)
Writing of the Goer property he says: (4) “The particulars of
the present cultivation of this estate are not known ; but there
is umri attached to it, which in Fasli 1257 has vaid” (i e.
to the vargdar) ¢ Pag. 29-2-8, being Pag. 4-2-8 in excess of the
beriz on the whole of the regular cultivation, which is, therefore,
held entirely free.” He was aware, then, of the occuvation of
some parts, at least, of the Goer forests by the plaintiff’s father,
and felt unable to do what he would bave been glad to do,(5)
tarn him out of possession on behalf of the Government, until
there had been a decision on “the question of a fixed beriz
of ancient assessment upon undefined. tracts of cultivated and
waste lands.”(6) In 1855 the sub-collector, Mr. Robinson, while
he rejects Bhaskarappa's objection to a grant of land to one
Bahudin, resting on the ground of its being included in Goer.

(1) Doe dem13 Monck ». Geikie, 13 L. 3. Q. B., (5) See Bx. 366, p. 194 fF.
239 3 Clarke v. loore, 1 J. & Lat., 723. (1) Ib. p. 257.
{2) Ex. 866, p. 129 (5) Printed Documents, p. 353.
. (%) Ex. 366, p. 204.
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bases his determination on the fact of the lands not being
included in the specification of Fasli 1228 of the contents
of the Goer warg which we have already considered. He
cannot, therefore, have regaried the plaintiff’s family as wholly
dispossessed by the timber -cutting then already for many years
monopolized by the Government. But the consciousness of the
revenue officials in such a case as to places beyond the limits up to
which their intentions were clearly expressed, shows best what
varticular kind of ‘mast:ery was exercised in acts to which they

"Could assign a wider or a narrower legal scope by the intention

with which they were accompanied. The fair conclusion appears
to be that arrived at by the Madras Government, that while the
plaintiff’s family set up a *“claim to have exclusive and pro-
prietary ‘rights of kumri over extensive tracts of forest land,
so that no person can cut kumir¢ within those tracts without
their permission......these claims appear to have been acquiesced
in for many years by the revenue authorities of the district.”(2)
That Goonot Desal was muli vargdar, and that his rights in
that capacity passed to the plaintift’s ancestors, seems not to
have been question ed—whatever question there might be as to
the extent of the rights which that position implied. Transfers
of land were not registered until about the year 1836 ; (3) and
before that time Martoba’s property had been distrained for his
assessment as mult vargdar of this Goer estate. The possession,
whatever it was, was his, and, if duly recognized, would give him the
same right against the Government to his forest lands as to his rice
lands. Property, where there is a supreine political authority, has
its origin or its necessary sanction in the acts or the permission of
that authority;(4) and the general recognition of an occupant’s
right as owner by the representatives of Government is, in the
last resort, the only basis, except prescription implying the same
thing, on which a possessor of lands can rest his title as against the

~ State.(5) Here therewasan enjoyment ona proclaimed proprietary

(1) Bx. 4¢0, Printed Documents, 694 ; accompt. 9 to Ex. 460, Printed Documents

704,
(2 Res. of 23rd June 1860, Printed Documents, 155.

(3 Printed Documents, 771.
(4) Maynz D. R, s 177 ; Savigny’s System. Vol. I, Appx. 2.
(B) Bee Grotius, D. J.B. ac P, L. 1, c. 2, 8. iv. ; Collector of Madurs v. Veera:
camoo Ummal, 9 M, ). A., 446,
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right. To some extent at least thee was a long acquiescence in it.
What, then, was the extent of that enjoyment? Was it as a matter
of fact interfered with, as alleged by the defendant? When did the
acquiescence of the Government cease? Was it wholly withdrawn
and the plaintiff’s family wholly ousted at a time more than twelve
yeats before the present suit was brought 2 When an act on the
vart of Government took place, constituting an ouster! of the
plaintiff’s family, but in its immediate physical operation limited
us to the extent of enjoyment interfered with or extent of loca-
lity, was the plaintiff's whole possession as owner destroyed, or
did it continue as to the portions of land pot actually occcupied
by the Government, so as to leave a right surviving as to these
portions, which could be asserted after the bar of limitation had
begun to operate as to the others? The answers to these
questions, depending on the general dealings of the Government
with the forests in dispute, must be deferred until the circumstances
more particularly affecting the Kaignad and Bhaire estates have
heen considered ; but the questions themselves must be borne in
mind in order to assign their due importance to the several
vortions of the evidence bearing on each of those proverties.
The plaintiff denies as a fact that the dealings of the Government
with the timber in the forest were such as to deprive him of
" possession even of that, inasmuch as his family levied fees on
the Government’s licensees down to the year 1861. His father’s
and brother’s payments under the arrangements imposed by Mr,
Blane and his successors for the regulation of kwmsi cultivation and
their submission to restrictions prima facie derogatory to their
ownership, were, he contends, the result of an agreement or
understanding which kept all rights in suspense, but at the same
time preserved them against limitation down to 1861, when effect
was given to the final resolution for excluding him from the
forests, and appropriating to the public use the moneys hitherto
kevt in deposit. If there was an enjoyment of timber by the
Government, that may be referred to payment, or to his own
acquiescence on grounds of poliey,(1) and is not incompartible
with the continuance of his right even to the timber. Much less
is it incompatible with the eXistence and the continuance of his
(i) Printed Documents, 755. See accompt, 23 to Ex. 56, MS.
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¢ right to the soil. Particular aggressions on the land, especially

in recent vears, and particular exclusions of his own family, may
rank as encroachments become irremediable through limitation,

tor of North  but -still without disturbing his possession or his right in the

Kanara,

remzinder, until the final act of expulsion which forms his cause
of action in the present suit. Reserving the discussion of these
saveral contentions we proceed to examine the case as to the Kaignad
estate. .

The sanad on which the-claim to the forest at Kaignad rests(1)
purports to be a grant from Asaf Shekh Makhdum, daved 18:ih
March 1779. The wituess Mahamad Mahadi Husen(2) thinks the
ostensible signature is not one at all. It is admitted, on the one
hand, that there was an asaf of the name of Shekh Mukhdum
and on the other that his execution of this document is not
directly oroved. The plainsiff relies on circumstantial evidence
dnd an epjoyment confermable to the grant for proof of its
genuineness and effect. An asaf had not power, under Tipou’s
(Fovernment, to make grants to the detriment of the revenue; bus
here it is said that the -sanad does no more than .assure to the

grantee, Sadashivrao, the enjoyment of the forest of the village at
the ordinary assessment.

The payment of 155 Rahati Hons, set forth as the consideration
paid for this grant, is equal to nearly five years’ assessment. This
might be a good inducement to the Mahomedan officer to muke
the grant, especially at a time when his master’s fall was
imminent ; and recognition of the worship of the forest deities, as
an object to be achieved by Sadashivrao’s intervention, might
very will be but an echo of his own abplication. Without any
feeling of his own part as to the local divinities except one of
amimesity or contempt, Shekh Makhdum might be willing to
insert some reason which would serve Sadashivrao against the
probable reclamations of mirasis who might come back in a
yuleter time to demand a restitution of their holdings.(3) The

(1) Bx. 4, Printed Documents, p. 6. (2) Printed Documents, p. $03.

(8) See the remarks of Mr. Grant (Lord Glenelg) in the Fifth Rep. at p. 318,

which show that allowances for Hindu worship were frequently made or winked
at by Mahomedan officials,
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objection taken to-the grant as one made on imorobable grounds,
therefore; though it deserves consideration, does-not seem to be
one-of any great weight.. ’

Why Sadashivrao at such a time shonld have  been willing- to
pay five vears’ arrears of tvhe assessment to obtain a grant of the
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torest on terms of annually paying the whole land revenue arising

from it, is however not easily exvlained. The condition of affairs

in that vart of the country where Kaignad is situated, as described

by Muaro, was rot such in 1799 as to invite any outlay. of capital
in the purchase of land. The state of. the ‘adjacent village of
Goera: 13, indeed, set forth in some delail in the sanad we
have-already diseussed, which in thie resvect is in all probabi-
liry. historically true, whether genuine or not. Through an
insurrection of Yemaji Naik, 1t says, the “ taluka became desti-
tute of inhabitants-and waste, ” and the pecvle could not bhe in-
duced to return to Goera, so that it became worth while to
induce Goonot Desai to take it up at less than half its ordinary
assessment.  This was in April I798;. and why in March. 1799,
when public tranquillity had certainly not been restored, Sada-
shivrao should pay handsomely fer a simiiar grant on so much
more onerous terms, is not at at all obvious. Forest land then
commanded no premium. The Kaignad sanad itself says that
* the mirasis have fled, and cannot without special management
be induced to return. Sadashivrao-showed, even after the estab-
lishment of British rule, that be set no value on a muli right
to the forest, and we have had to deal with many indication that
the difficulty at that time was to get such lands occuvied.

The date of the sanad 1s: suspiciously near the date of the
subversion of Tippu’'s domizion. In fabricating a fasle sanad,
one date, no doubt, might as well be chosen as another; bus the
regulations for registering all grants which existed under native
as under British rule, the course of communication by which
sub-officers of various kinds were informed of all such transactions,
jmposed great difficulties on the fabrication of spurious grants so
lox;g as the old accounts were preserved, or mignt come to light,
except with the adoption of some date which would account for the
omission of erdinary formalities.



648

1879

appa
T
The Collec-
ior of North
Ranara,

THE INDIAN LAW REPORTS.  [VOL IIL

"The severance made, by the grant, of all the forest lands of
the viliage from all the rice lands, was an unlikely arrangement.
It was to be exvected that Sadashivrao, seeing his gainin a
{ransaction so unusual,” would have the forest lands at once
formed into a single varg in his own name under orders issued to
the local officers of the magni and the village. A large portion
of the forest belonged to eight vargs in the village, including
rice lands. The owners of these lands would almost certainly
peturn and demand possession, not only of their rice fields, but
also of the forest attached to them, which to them would be of
value as furnishing fodder and manure. The breaking up of these
wargs, which might prevent the rice lands from being re-tenanted,
was not a probable transaction; while, if we confine the operation of
the sanad to the purely forest wargs, of which there seem to have
been twelve, besides some other waste, the beriz entered in the
sanad will no longer-at all agree with the sum of the assessments
of the several forest tracts as taken from the old aceounts for
those drawn up under Munro’s administration. Neither, indeed,
would it agree with the claim now made under the sanad.  If
arrears were paid up as a consideration for the grant, what was
to be expected was a payment of the whole arrears and a grant
of the whole vargs at the regular assessment, as an arrangement
0bv10ush desxmble to both pariies.

After the settlement of Kanara the sanad was not brought
forward for many years. On the 27th March 1800 a pro-
clamation(l) was published, announcing that while a preference
would be given to mulgars, and their rights would be x:ecovnized
if they came forward within twelve months, yet, subject to that,
lands would be granted to applicants on advantageous terms,
Sadashivrao’s grant was, on his own showing, a valuable one. It
is pars of his case that the tenants of the deserted rice lands
returning became his sub-tenants, he paying the assessment on
their whole vargs.  Why, then, did he not secure his position by
getting it recognized, and having his name entered as muli vwrg-
dar? The notification announces that lands held on “kowl” , or-

lease, may be held still on the same terms; if his were advanm-v

(i) Kanara Land Assessment Case, Printed Documents, II, p.3.
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geous he wounld naturally have availed himself of the opportu-
nisy to make them sure.

When Mr. Reade’s notification of 1811 called for all sanads to
be vroduced at thé nexr jamabandi on pain of their not being
afterwards recognized, Sadashivrao did not produce the one for.
Kaignad any more than that for Goera or for Bali

To show that the sanad was prbduced in A.D. 1815, the paper
exhibit 273 (M8.) is brought forward. Thisis an unauthehticated
copy of an unsigned order, suvvosed to have been addressed by
some one unknown to the vatel of Kaignad. Such a paver is
plainly inadmissible, and, if admitted, it could not further the cause
of the plainuff, who wishes to useit, as it would show that down to
1815 he was still not in occupazion of the forests, and had omitted
the obvious means of having effect given to his sanad, supuvosing
it to be a genuine docwnent. In an order passed by Mr. Fisher,
as collector, on the 2nd Avpril 1857 there occurs this passage(l):
“ In one order issued vy the tabsildar to the patel of Kudra in
Fasli 1224 it ie stated that Sadashivrao had vroduced a sanad
given during the time of the late Government;” and from this
Mr. Shantaram would have us infer that the sanad, with which we
have now to deal. was, in fact produced before the tabsildar in
Fasli 1224 (1814-15). But the papers sent up with the report
(exhibic 36 (2) ) werein she collector’s office, and amongst these was
acopy of the document, exhibit 273, Ttis to this evidently that
he collector refer, as it would, prima facie, appear to be a covy
of an order from the tahsildar. It is not necessary or allowable
to go further, and asswmne that the collector had before him
sutisfactory evidence thas, in fact, such ar order had been issuca.
He only mentions the matter to refuse any significance ‘to it,
Much less could this passing mention of an order, to which the
collector himself attached no importance, prove that a sonad,
and this particular sanad, had been produced before the tahsildar.

Knowing, as he must have known, of the forest survey in

1822-23, with a view to mark off private estates from the
Government jungles, it was to be expected that Sadashivrac

(1) Ex. 148, Printed Documents, (2) Printed Documecnts, p. 23,
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would bring forward his sanad. In his examination in 1841 (D).
Mortoba complains of the inaccuracy of the survey record; and
he was so deeply interested in the master that, holding a sanad
which, as he thoughr, made him proprictor of all the Kaignad
jungles, he could hardly have failed to produce it when these had
been set down as Government property.

When examined in the inquiry of 1833 with a view to a
re-assessmet, (2) Martoba, as we have seen, mentioned and in-
sisted on the saned for Goera. Bug, though questioned seriatim
as to the numerous wvargs held by him ar Kaignad, he makes
no aliusion to having a sanad. Some of his answers can be
reconciled with his having a sened only by his intention to
suppress it.  Thus he says of the varg muli No. 23: “This varg
belongs to the mirasi.........1 only received from him the amouns
of revenue seftled, and vaid it to Government.”...*Now 1 am
willing to pay ihe amount of revenne thar mav he settled by
the Government” As to mnuli No. 27 he savs: “I'his land was
lying waste, and I have been cultivating it since the time of
INY anCestors.........l have paid the assessment lenlently fixed
thereon vear by vear.........] agree to an estimute”” Of mulé
No. 31 he says; “Paw, the muigar, incurred debts, in payment of
which he gave this land tome . . . I agreeto an estimate
of produce.” As to muli No. 32: “Themulgar, Govind Hoti,

‘made over the lands to our vossession when he was alive . ., .

Tne produce being insofficient, 1 am nnwilling to pay the

assessmens in full . . . Tagree to an estimate being

made.”  These answers, all of which relate to purest forest vurgs, '

are inconsistent with his being at the time provrietor of the

~whole - forests under a sanad which excluded the rights of all

other private persons. Ywo years afterwards the wargs 27, 31
and 32 were along with varg No. 14 revalued for assessment.
The accounts show Martoba as the actual enjoyer of the lands,
though the jamabandi chitta were and continued in other names.
A consequent slight reduction in the assessment of varg No. 31
Is recorded in the chitta.(3) This mode of dealing, while on the

1y Ex 56* accompt. 23.

{2y Bx. 100, Printed Documents, p, 164, 3y Printed Documents, p. 394,
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one hand, it shows that the revenne officers did not in the least
regard the forest holaings as mere farms of fees, shows, on the
other hand, that Yarvoba elther had no senad, or eise chose to

suppress it, and to enter info arrangement inconsistent with it,

His cousin Anandrao, in the meantime in drawing v the return
of vroverties in which he was interested, duted 13th June 1828, had
mentioned bus three of the seventeen vargs now in question,(1)and
these as he'd not under any sanad'  The exvlanation of this offered

for the plaintiff is, that Anandrao, who could not, as united in

interest with Sadashiv and Martoba, and as nadkarni or acecountant:

of the group of villages including those in disbute, be ignorant

of the family’s possessions, made a false return, acknowledging
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an lnterest only in proverties in which that interest could not be

concealed. This account of the matter may be in some measuare
cortfeet, but it does not agree with the insertion of many other
vargs at Kaignad (those markel Nos. 4, 7,and 11 of the list ag
p. 529, Printed Documents), besides the three rvegisrred as
belonging to members of the family; and the omission at the same
time of the other wargs n>w in dispute. The more reasonable
concinsion would seem to he that Sadashivrao, who was already an
extensive landed vroprietor at Kaignad, was now engaged, as afew
vears later he was engared at Bali, in getting every }gm‘g possible
into his own hands or under his control, bus that this process had
as yet gone no further than the retarn indicates. The beriz patta,
as has been pointed out for the plaintiff, were still issued in the
name of the nominal vargdar, dead perhaps vears before, to the
person really interested, aud by means of these, and the record
kevt of them, Martoba’s responsibility was enforced in 1831 for
sixty vargs entered in other persons’ names. It is most likely,
therefore, that thongh Sadashivrao, or some other member of the
family, had taken out the beric pattas not only for the three vargs
but for several others, Anandrao did not feel constrained to
include all those wargs in his list. The three vargs were indis-
putably property, but the family stood in the relation only of
annual tenants to the other fourteen wargs; that is, thev were

in form only annual tenants, thoegh to all pracrical intents

¥

(1) Sce Bx. 352, I'rinted Documents, p. 52,

Dy
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provrietors. The pluintiff say=(1) that exceps the three which were
registered in vhe npames of his father and his uncles, and one in
the name of Shanwppa, the family book-keeper, all the others

tor of North have been held continuously in the names of the original mirasis,

RKanara,

vut siill only in reality as tenauts of his own family.

The sucgested explanation of Anandrao’s conduct assumes a
comulete want of princivle on the part of the vlaintiff’s family
and elass.  Sadashiv, the head of the family, could not have bheen
ignorant of what was going on (indeed his frequens petitions
shiow that he kepr the closest watch on everything thar could
toach his own interests); and his acquiescence may proverly be
taken as a sign either that the sanad did not then exist, or else
that he chose 1o suporess it, in the hope of gaining more by
that conrse than by taking iws benefits along with its burdens. It
‘must have been a similar motive which in 1831 led Martoba to
take up a new wvarg (orginally geni No. 76, afterwards mult
No. 36) formed ot of the waste. If, as he afierwards insisted,
the whoie of the forests already belonged to him under his sanrad;
why should he acceps this forest varg? Supvosing he had no
sunad av that time, thé transaction is an ordinary and reasonable
one. Suvposing he had the sanad. his accentance of the new
estate on an inferior tenure implies an admission of the power to
grant i, & power incompatible wish his own coneurrent ownership
and thus involving an eXtinction or surrender of it.(2) For the
present, however, it is enough to say that his acceptance of the
estate points to-the non-existence of a sanad at all. There was
no occasion at that time to fabricate one ; for, as Martoba says-in
his examination two vears afterwards, he, as the patidar, enjoyed
all the advantages of ownership over the greater part of the
forests, heightened by the possibility of putting forward, when it
suited him, poor raiyats as the vargdars, in order to get favourable
terms at the jamabandd on the recommendation of his own official
connexions. But, as a muli provrietor of the whole forest, why
take at an addisional assessment a mere geni holding formed oat
of his own vroverty ? As the distraint of wurg No. 9 in 1831 was
removed by Martoba’s paving the money due on sixty-four wargs

(. Printed Documents, D. 758, (2" Lyon v. Leed, 13, M. & W, 285



VOL. 111.] BOMBAY SERIES,

(only four of them standing in his own name) before matters had
proceeded to an actual sale, there is Toom to suspect, seeing the
wealth and the influence of the family and the movement that was
going on for a new assessment, that the whole transaction was
but a trick designed to show that a large property belonging to
BMartoba was over-taxed, and probably, too, in case of nced, to
establish at any future time his interest in that property which
might be compromised by Anandrao’s return in 1828. If the
family were really insolvent, losing money by the numerous vargs
they already held, their acceptance, at that very time, of a new
varg and its new respousibilities is, apart from any consideration
of the sanads, rather surprising.

In 1841 new exigencies arose. The forests bad begun to grow
valuable, and Sadashivrao’s foresight to bring in its reward.
Then came Mr. Blair’s order, No. 110, dated 15th April 18+1. (1)
Martoba had thought that as a mere vargdar, or one exercising
the rights of a vargdar paying Aum»i assessment, he might cut
down timber and dispose of it. ** Desides this,”' says Mr. Blair,
“ no other proof seems to have been brought forward by him,
and the payment of fwmri assessient gives a right only to
the cultivation of kwmeri, not at all to the eniting of timber.”
“No vargdar must,” in future, “ cut trees in the forest, without
permission obtained on the production of evidence to satisty the
Covernment that the forest belongs to his varg” An inquiry
was then started, whichled to the revort, exhibit 56,(2) and
to the orders, exhibits 158 and 159.(3) We have seen reason to
think that the report was a pot altogether honest one as regards
the hamlet of Bali ; either that, or clse the peshkar must have
been hoodwinked by Martoba’s superior astuteness. The order
No. 110 had been passed upon a report made by tho tahsildar
Yeshwantapa; and from Martoba’s petition of the 1dth June
1841(4) it appears that the same officer had recommended that
fees collected from some Awmri cutters at Kaignad should be
credited to Government. Martoba ingeniously suggests, whether
truly or falsely, that there is a personal eumity between him and

(1) Printed Documents, p. 179. (3)Printed Documents, pp. 230, 211,
(2) Printed Documents, p 23. (1) Accompt. 2 to Lx. 56. M.

o
(2]
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the tahsildar and thus succeeds im getting the inquiry in the
raatber transferred o the. peshkar. Itis remarkable that even
in this petition there is not one word as to the senad. Martoba
relies on the jungles, where the cultivation had taken place, being
included in his “shist,” i. e., within the limits for which he was
charged with assessment. He even acticipates that on inquiry
the jungle may turn out to belong to the Government, in which
case he begs that he, who has coll@cted from the raiyats, may be
allowed to pay the money to the Government. Why should he
rely on his mere payment of assessment, or why make such an

offer as this, if all the while he held a grant of the whole forest ?
It is true that in another peuition,(1) dated very shordy after the
order, exhibit 110 (i. e, 3rd May 1841), and asking for a farther
inquiry, he had requested that he might be allowed to produce
his “documents” and evidence of enjoyment; but this might
refer to any papers, such as accounts, which he thought would
support this claim ; it is far, indeed, from the specific and emphatic
reference which thessanad, if ther in existence, would have led to
onthe part of a man certainly never inclined fo under-estimate
his rights.

Martoba being examined by the peshkar on the 24th July
1841,(2) was allowed to limit his answers for the present to Bali.
Ou the same day, however he appears to have given a pretty full
account of his Kaignad property, ard the claims he set up to it.(3)
The whole jungle of the village, he says, was given by the late
(Government to his father at a beriz of H. H. 24-8-2, kadim beriz
and a shamil of ... .. 10-9-2

making a total of H. H. ... 35-6-5 »
Out of this, lands assessed at 5-8-0 he said were waste owing to

wont of cultivation. H. 29-7-13 (which should be 29.7-11)
therefore, was the remaining assessmens, which, he said, the
family had paid to Government from his father’s time, taking
in return the rents and produce of the forests. “The Aumpi

(1) Accompt. 1 to Ex. 56, MS. (2 Aécompt. £ to Bx. 56, MS,
(3) Accompt. 23 o Bx. 56, MS,
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beriz,” he adds, “ of my several vargs has been entered in the
“ chittas of those wargs respectively.” ~An examination of the
mirasis, &e.,, will show “that mirasis bave from. the beginning
been appointed for each varg, and that separate boundaries have
been fixed for the forest.” Next he gives the names of the
several mirasis, with the forest held by each, the enumeration
comprising thirty-one different tracts of jungle. “Kankavali and
Virje he mentioas as occupied, Hotehwadi in- kasba Kadra only
as waste. When asked to assign the different forest vadis to the-
different wargs to which they belong, he evades the question by
saying “as the vargs of the entire villageare held by us, the raiyats:
of any particuar wvadi do- not confine themselves to that vadi, bat
eut Lumsi wherever in the jungle they find a good place for it.”’
It is then pointed out that from this indefinite answer it cannot be:
ascertained that any particular jungle belongs fo any wvarg: and
thereon he replies “according to the kadim beriz rekah zhadati’™”

(.. e, the scrutiny of the ancient assessment of lands once:

inventoried in the rekah as agsessable) “the assessment has been

entered as due to.-Government, which arises from-the whole village,.

including the forest. From. this a deduction is made of four
banjar” (i. e., fallow or waste) “spaces, and all the remaining beric:

apportioned to the several vargs of the village. All the jungles
of the village are, therefore, included in the- beriz, and no jungle

is left for Government.” The notion on which this answer resis
is that as an occupation of all the forests world lead toa jungle
assessment distributed amongst the vargs, so- the presence in. the
accounts of a jungle assessment implies a charge for, ‘and there-
fore an occupation of, all the forests. The fallacy, obvious as
it is, has found wide and ready acceptance owing to its favouring

the claims of individuals or communities against the Gevernment,.

and has. not been altogether contemned even in. the argument
before us.

Martoba proceeds to charge the veturn of Government forests
propared in Fasli 1282 (1) with gross inaccuracy, on account of its
having been prepared by a new comer, Venkatramana, when
his own family were turned out of office, and without inquiry

(i).Ex. 77,98, Printed. Documents, p, 45 ff,and MS.
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from them. The exclusion he speaks of lasted but for a year, (1)
when  the plaintiff’s family recovered the shanbogship in the
person of Anandrao. He remaining in office till Fasli * 1230
prepared the document, exhibit 332, already referred to. In

" Fasli 1240 he was replaced by Narayan. (2)

Thus far, even in his examination, Martoba has made no allusion
10 any sanad; though there could be no more proper occasion for
mentioning it than when for his right to the forestsat Kaignad
he relied on his family’s having held them all from the former,
Government, or when he was asked to show by enumeration
which forests belonged to each of his several wvargs.

On the 25tk September (841 he is questioned again ouw
recommendations of the shanbhog, similar to those in accom-
paniment 1 to exhibit 200,(3) that fumri assessment should be

" Jevied direct from the cultivators in several places within the

Kaignad jungles. The shanbhog’s obvervations asto one of the cases
deserve particular attention. 'In Fasli 1247 three fumri cutters
having been emvloyed by a raiyat named Buda Givda, he was
charged in the jamabandi 11 falam for it.(4) Now, in Fasli 1250
he had again employed three persons, and the shanbhog proposed
to charge him again ; but Martoba stepping forward said that an
assessment of 5 falams in the varg of Bhikn Gavda of Kadra
for pepper-grove tax covered the land in question. The
shanbhog says: “ The jungle is more than 2 Zos” (4 miles) ¢ wide
and long. There is no defined place in respect of which the
assessment is entered on account of pepper groves. The reason
assigned, therefore, is no good eme for saying that the place,
where the Aumsi is- cut, is included in the’ varg . '. . an
assessment ‘of 8 falams 2 tahas is entered as Aumri korlaya,”
(kumri assessment) ° unrealizable owing to want of a tenant
(kulnaskt,) in kasbaz Kadra;” whereon he suggests that the assess-
ment should be levied on account of the three Jfumri cultivators

(ly Printed Doéumcntq, P 938, (2) Accompt. 24 to EX. 56, M.S.

(3) Printed Documents, p. 506,

(4) The account was probably made out thus : one adult produced or paid annas$
two women or children 8 annas, total Re. 1==2} falams, a moicty of which
reckoning it as “geni hutwali”, was 1} falam charged against the vargdar, Sce

Printed Documents, p, 309 ff,
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assessment in a particular wvarg (account) referrible or nottoa
defined space in the forest; that Martoba, on the ground of Rs. 2
being entered in the assessment of a particular wvarg, claimed a
right to exclude other raiyats from cultivating land  which could
not be said, as no particular land could be said to belong to it;
and that, even if ;this had been otherwise, no assessment was paid
on the varg : it was entered as fulnasht.

Martoba in his answer admits that Hotevadi in Kadrais waste;
and he adds that Virje and Kankavali also are waste, as well as
land called that of Krishna Bhat of Hartage. He thus accounts
for a deficiency, in the village forest revenue, of H. 5-7-3, though
he had vpreviously named Virje and Kankavali as amongst his
vadis occupied by tenant mirasis, and had also mentioned
Hotevadi as held by Shidda mirasis, and Hartage as held by
Anand mirasis. He had got the assessment reduced, he says, on
account of these lands belng untenanted, but would pay it if
ordered to do so. The Kadra jungle, he maintains, is not distinct
from those included in his vargs. He had before said that each
varg had its defined piece of forest; but such a definition would
now have excluded him from the extensive Kudra jungle. Being
then asked for any documentary evidence of his right to the
forest, he says he will produce it with a separate petition, still
hesitating apparently to briﬁg forward the sarad which would have
been an end of controversy.

In the next question Martoba is asked, with reference to the
shanbhog’s return showing that he pays kumri assessment on
but fourteen wargs at Kaignad, how on this he asserts a right to
all the jungles, and to point out which jungle belongs to each vary-
He answers that the deduction of H. 5-8-9 for four uncultivated
forest spaces being made, H. 29-7-13 is the veriz on the 14 vargs
But, besides these, he says there are three, geni No. 10 and muli
Nos. 13 and 19, bearing a jungle beriz. Whast he seems to mean
is, that, albeit the full jungle assessment, minus that of four places
named charged in the fourteen wargs, vet he vyayvs, over and

above that, an assessment on three other vargs, including forest.

Then, as to the asked for specification, he says that the accounts

From this we see that there might be a charge for forest 1879
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originally obtained by the Government contained an enumeration
only of the rice lands. In the case of muli lands the assessment.
only has been set down, while the enjoyment has been governed
by previous practice. The accounts of the former Government
did, however, assign particular “vadis” in the forest particular
vargs, and he undertakes to produce an old beriz zhadati paita
showing the proper distribution. Then at last he mentions a
“patta” obtained from the former Government. Being asked as to-
the teak trees, he attributes their presence to planting partly
carried on by his ancestor Dhatta Shenvi, though the grant was in
1799 to his father Sadashiv. In his vetition of the 4th October
1841 he names only his father as having planted teak, which he
says he supplied to the Government agents in return for presents
for the silvan deities. He tries to justify his sale of timber to
traders as really beneficial, and at last produces the sanad so long

withheld.

" Along with the sanad Martoba produeed,(1) not a beriz zhadati

patta of the late Government, but a paper drawn up by himself,
showing the distribution of the jungle assessment of Kaignad
over the differsnt vadis of its forest, and ascribing these to the
several vargs in which he was interested. 1n this he makes the
whole jungle beriz amount to H. H. 35-6-G (he had formerly said
35-4-4, probably by mistake, see above), of which he accounts for
the following :—

Sum of assessment on muli wargs  H.H. 17 6 7
Do. do. do. gent .. 12 1 6

including shamal, total ... 29 7 13
Assessment on land not cultivated (banjar) at Hote,
Virje, Hartage and Kankavall. ..5 8 9

35 6 6

Great stress has been Iaid on the agreement of this account
prepared by Martoba with the actnal zhadati chitta(2) of the year
Krodhan (A.D. 1805) obtained at the time from the taluka Fachers

(1) Ex. 364, accompt. 30 to Ex. 56, (2)ix. 56, accompt b5,
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by the peshkar. Buat Martoba, belonging to the shanbhog family,
would readily have access to all the village accounts for many
years,(1) and probably had copies of every paper that could be of
any service to him, 'Whathe undertook to produce was an ancient
zhadatv patta; what he produced was an account drawn up by
himself in detail agreeing in a way with a comparatively modern
zhadati chitta, which dealing only with totals according to differnt
classification, gave no details as to particular vargs or sources of
assessment. In this zhadati chitte the miscellaneous cesses come

 to R H. . 32-5-1
Deduct for an item of assessment on dry-crop land (Hakal) 0-2-8
and there remains... ... .. .. ... R H. 82-2-9,
the amount in the sanad, equivalentin O. H. to H. 24-8-2.
The assessment H. H. 29-7-13, however, was arrived at by taking
shist and shamil together on all the forest lands of the villages
and subtracting therefrom the skhist and shamil of four waste
spaces. The correctness of Martoba’s statement conld not,
therefore, be really tested by the beriz zhadati chitia, which
neither shows how much of the total shamil of the village is
atiributable to the forest lands, nor out of this how much, if any,
is-assignable to the “ pada bhumi” or waste land, the assessment
of which aopears in exhibit 364 as a deduction. . Whatever it
was, it must have been included in the H. H. 5-8-8, since the
whole shamil is charged against the village in one item, and there
is no deduction at all on account of waste land. Mr. Fisher in
1857 (2) speaks of an early beriz lead:zti, which showed all the
wenty forest vargs as Zulnashi; but of this there is no evidence
before us, and the statement was probably erroneous.

On looking at the zhadati clitta itself, one is struck by the cir-
cumstance that the miscellaneous cesses composed of several frac-
tional items amount in the aggregate to exactly H. H.25-0-0. That
all the petty sums leviable from a number of vargs in Ruahati
currency should, when converted, chance to come to a precise
integral number of Haidari Pagodas, is so very unlikely, that it

(1y See Kanara Land Assessment Case, Printed Documents, Vol, [I1 £2, §3.

{2) Bx, 148, Printed Documents, p, 221,
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may be deemed virtually impossible. The figures scem to
indicate a choiceof H. H. 25 as a sum very near the right mark,

‘and then an adjustment of the constituent items so as to make

up that total. 1If sucha process took place, the agreement of the
forest assessment in the sanad with that in the zhadati chitia
would not tend to confirm the former document of six vears’ earlier
date.

That there should, howeve'r,' be a general agreement between
Martoba’s statement (exhibit 364) and the deriz zhadali chitia
was in any case tobe expected. They were drawn up from the
same data; and the kulvar jamabandi chittas, or individual,
raiyats’ accounts, would, os to the assessment leviable, whether
remissions were granted or not, necessarily agree with the collec-
tive revenue accounts kept by the village, magni and taluka
officers. As the account showed what the total possible

assessment was, and what the total actual assessroent, Martoba

had to assign H, 5-8-6 to “kulnasht banjar” in order to account
for H. H. 29-7-13 as the sum of the assessments entered as in
present operation. ITven as to these, however, there is a dis-
crepancy that is not explained. The shanbhog’s report showed
that the whole H. H. 29-7-18 arose from only fourteen vargs ; and
Martoba, in his examination,(1) admitting this to be correct, sets up
aclaim to the forest of three other wargs on the ground of his
paying pepper assessment for those also. Add the assessment
that he gives for these, and the total active forest assessment of

the village rises to Ii. H. 32-5-10. He thus makes out his clajm-
., :
to the scventeen vargs, embracing, as he says, all the forests except

four “danjar” spaces, at the cost of a contradiction of hoth the
Zadati chitta and his own written statement. '

The strangest points remain to be noticed. In a scrutiny of
the assessable capacity of Kaignad in 1805 its forest Jands are
set down for a shist of H. . 24-8-2, or R. H. 82-1-9, plus such
share of the shamil as might belong to them, This amount i
arrived at, according to Martoba’s own account (exhibit 364), by
excluding the vadi of Virje, and fragments of three others which
happened to be out of (fumsi or pepper) cultivation. Why should
this coincide with the state of things in 1841 ? e had said in

() Accompt. 23 to Ex, 56, MS,

-
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fact(1) that all were occupied by his mirasis except one: and the
papér 364 appears to have been drawn up, so as, by an arbitrary
construction of 1tems, to agree with his first incautions statement,
about four danjar svaces having been deducted in the original set-
tling of his assessment, and at the same time so as to account for
1he difference between the active and the full rekeh, or estimated
assessment in the Government books. '
But even if the untenanted spuces in 1841 should be such as
exactly to fit the estimate of 1805, that would not account for
the correspondence to it of the sanad. Tne shist vayable accor-
ding to the sanad is K. H. 32-2-9 (=H. H. 24-8-2), and this is
the precise amount of the sums actually leviable in 1805. Buy
besides the fourteen forest lands pruducing this shist, or Fadim
beriz, there are, as Martoba insists, other three forest lands bearing
an assessment, s he says, of H. 2-7-13. When the grant was made
by Tippws amil in 1799, how came he to fix the assessment
annually payable at R. H. 82-2-0.¢0 as erroneously to agree, by
anticipation, with she active or realizable shist of 1805 ? Martoba
s1vs the absence of some of the mulgars (so he calls. them) left
“some forest lands unoccupied, and hence arose a reduction in the
shist, chargeable against the village, of H. H. 5-8-9; but at the
time of his grant all the mirasis had abandoned the forest. This
is the very reason assigned in the sanad itself for the grant it
makes. As then all the forest wias deserted, why make a deduc-
tion in the sanad “ shist ” on account of three places in particular ¥
They were nov places naturally unculwurable, -but, according to
Martoba’s own account, culturable, and occupied in 1841. That
they should have been included in the rekafi, implies that they
were considered as capable of yielding assessment as any other
of the forest lands. “You arg annually to pay the beriz, plus the
miscelianeous cesses” Sadashivrao is informed ; and then his sunad
sets forth a kadim beriz for the whole, not agreeing wich the
real aggregate kadim beriz, but exactly agreeing with that beriz
as erroncously estimated six and alse forty-two years afterwards
1f, then, Martoba told the truth about the fourteen and the

scventeen vargs in bis examination, the zhadati chitéa was wrong
' (1) lix, 56, accorpt. 23

31
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and the sanad in all probabibilty spuriovs. Perhaps his ora
statement 1s erroneous, and his written one correct, butno value
can be attached to either apart from the credit due to Martoba
himself, and that unfortupately is none at all. The vrobable
genesis of the sanad is this, that Martoba, finding bimselr pressed
as to bis right to dispose of the timher, and in danger oflosing
possession of all the foress land; through bis failure to produce the
ancient beriz zhadati chitta, assigning ench tract to its own vargs,
framed the document 364 and the sanad so as exactly to suvnly
the} deficiency.  “The records we have of former times” were
not produced, and it is incredible that they should nos have been
produced, had they been consistent with Martoba’s story.

The only way of accounting for the non-production and non-
mention of a sanad which really existed, is by supposing that
Sadashiv and Martoba chose purposely to keep iv in the back
ground, and to couceal their own true relation to the proverty, in
order to secure more favourable terms in the annual jamabandi
setiled by the collector. We have seen that a” more rigid
exaction of the proper assessment was made in the case of
permanent proprietors than in that of mere tenants-at-will. A
collector, who knew that he had a Wealthy landowner to deal
with, would naturally refuse remissions which'in the case of an
apparently pauper raiyat he- would as naturally concede. An
official’s recommendation in favour of a poor raiyat would be
listened to as disinterested. Sadashivrao, then, by concealing kis -
sanad and putting forward the petty mirasis to bear the assessment
as vargdars, probably secured a considerable advuntage. Here
was an object inallowing their names to remain in the Govern-
ment books. If the beriz patta annually made out in each raiyat’s
name as vargdar was actually issued, as it might be,(1)to Sadashiv
or Martoba, that would further be iaken as a ground for a
remission on account of the apparent insolvency of the mirasdar
and of the transitory interest of t1e persong settling for the revenue;
and thus while gaining all the advantages accorded to precarious
and poor tenants, the sanid-holders may have been well content to
suppress atitle-deed, which, as they thought, would still.ac need

(1)Kanara Land Ascesement Case, Printed Documents, Vol. IIf, p. 51, supra.
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serve its intended purpose as well as ever. Lt would be consistent
with a scheme of this kind thas Sudashiv should in 1800 have allowed
the villags assessment to be farmed by a group of four persons(1)
of whom he was nor one. The advanrage thas the farmers could
gain in such a case, was the profis they could derive from the
waste lands ; but, if all the forest lands in woich Sadashiv was
interested were occupied by tenants dependent on himself, their
presence would prevent trespass on the part of rhe contractors.
The difficulty is in supposing that every one of the mirasis, as
he returned, should acquiesce jn Sadashiv's approuvriation of bis
miras and sink into the condition of his tenant. In one case at least,
that of varg No. 13, this position never was accepted. In the case
of the vurg No. 19 it would seem to have been accepted,.and
afterward successfully repudiated, as the mirasi was evenwually
successful in resisting Bhaskaravpa’s claim as landlord. In
several others his acquisition of the raiyats’ interest seems to have
been a very gradual process, the beriz pattas showing no paymens
by him for many years.

Sadashiv,  however, could nof, according te the law, take or
transmit the benefits of entirely inconsistent positions. Suppo-
sing he had the sanad in 1799, and that it was a valid document,
he might have claimed what it gave to him, accepting at the
same time the obligations that it imposed. But he could not put

forward the vargdar raiyats for year after year as proprietors,

even as mere genidars, to obtain a favourable settlement, and
vet retain his own right as proprietor againstthe Government
Taking a beriz patéa in the name of a raiyat, was an acknowled gment
in every instance on his part that the proprietorship or the tenancy
from Government belonged to that raiyas, or that his own right,
supposing the raiyat had absconded, was a defeasible one, subject to
be displaced by the raiyat’s return. He was distrained onin 1831,
not for the amount due under his sanad, but for sums due by him
as casual tenant-at-will of fifteen out of the seventeen vargs in
dispute.(2) When Martoba voluntarily accepted, in 1831, a varg

(1y Bx. 481, Printed Documents, p. 707.
{2) On one, No. 13, there was no arrear, or it was not his but Tippa Gavada’s
and one (No."36) had not yet been formed,
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No. 36, formed out of the forest, to which he had asserted as
yet no title ander the sanad, he admivted in the Government a
power to make the grant contradiciory o the sonad, and implying
its surrender or abandonment.(1) In 1833 he strove for a lenient
re-adjustment of the assessment on the footing of an ordinary
vargdar, and in 1836 an azmaish or new estimate of some ot his
vargs was made on the same understanding.  So far as this extended
to the rice lands, he was admittedly no more than an ordinary vargs
dar. But in 1838 and 1836 alike he drew no distinction, and asked
for none, between the rice lands and the forest holdings. He
took the position, as to several, of a geni vargdar or mere tenant-
at-will. He had by his own admission escaped payment, for forty
years, of H. 5-8-9 aonually out of the assessment due according
to the sanad, by means of remissions for land left waste by
supposed absentee tenants of Government. Pavment of the sam
stipulated was essential to the continuance of the right conferred.(2)
1t was admitted in argument that by non-payment the three
vargs, not paid for, had become forfeited; but the right being
single, the stipulation was indivisible also, and if there was a for-
feiture at all, the forfeiture extended to the whole estate. Martoba
too, avows(3) that his tenants cut Zumei wherever they could find
a fit place throughout the jungles; there was no resignation ot
parg, accepted in return for a remission of part of the assessment.
He had no right, after thus dealing with the Government to his
advantage for forty years in one capacity, to turn round then and
claim advantages in another. THaving never produced his sanad, or
been in any way bound by it, he could not exact or expect a
recognition of it on the part of Government.(4)

Some. stress was in argument laid on the supposed operation
of Madras Regulation 31 of 1802 in establishing the title of the
plantiff throngh his having been in actual possession of the
estates conferred by the three sanads prior to the 4th May 1799.
But, in the first place, that regulation was meant to avply only to
lands “exempted from the payment of revenue to Government,”
not to lands which were still burdened with the Jand-tax. For

(1) Dasison dem. Bromley v. Starley, 4 Buarr,, 2210.
(2) Ranara Land Assessment Case. 12 Bom. H C. Rep, Avpx. 47.
(3) Kx. 56, accompt, 23, () " MeDonnel v. Pope, 9 Iare, 705.
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such a case as that of Goer, provision was made by other
regulations, which gave a formal legislative shape to the rules
which had been in operation before.(1) By Regulation 1 of 1803,
sec. 43, a collector was vrevented from granting a kowl or
lease without the authority of the Board of Revenue. He could
not by mere quiescence create a title as lessee, which’he was
powerless to grant directly, since this quiescence, construed as
acquiescence, would, at most, raise a presumption of a grant.
Much less could such an effect arise when he was for years kept
in ignorance of the existence of a kowlor mulpatia at a fixed
rent,(2) and did not recognize it as obligatory when it was brought
to his notice. Kven the Board of Revenue, to which the collector
was strictly subordinate,(8) could not “grant, or confirm grants of
©** muetahs, fixed rents ©+ -+ without the aushority of the
Governor in Council,”(4) and it is not pretended that there was
any confirmation in this case av all. Suoppoesing, however, that
HKegulation 31 of 1802 could be applied either to the case of Goer,
or to that of Kaignod or of Buli two conditions would still have to
be satisfied. The grantees must have obtained and held actual
possession before the 4th May 1799, and the land mnst not have
been resumed and assessed to the public revenne subsequently to
that date. In the case of Kaignad it does not appear that Sadashiv
obtained actual possession, even granting that his sanad were
genuine, before the 4th May 1799. He is nos the person whom
the accounts of the several vargs show asin possession at the
first settlement, nor is ‘his vroved by other testimony. The
statement of Martoba himself in 1833 is quite againsrt it, and the
continued eniry of three wargs, as unoceupied waste, shows that,
if he had “ actual possession ” under the sanad, he held it
only by actual fraud. But it is ceriain that all the lands were
assessed to the public revenue. The tevenue levied, the annual
jamabandi, may not have amounted to so much as the stipulations
of the sanad, but the assessments did; and if they did not, that
wonld be an argument only against the applicability of the

(1) Sec Kanara Land Assessment Case. 12 Bom. H. C. Rep., Appx, 106, 107.

12) See per Jessel, M. R., in Zacey v. Hill, L. R., 4 Ch. Div at p. 546 ; Zwrner v,
Tipper, L. R, W. N. for 1877, p. 139 . )

(3) Mad. Reg. 2of 1503, Sce. 4. (1) Vad. Reg. 1 of 1803, sec. 42.
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Regulation, not for its application enly when it tells ngainst the
Government. The title” being thus invalid, no length of time
could bar the Government’s rights to resume the lands (1) thas is
to resume the eXercise of its righis such as they would be apars,

" from the grants relied on,

‘That the collector, Mr. Blair, was not muach imprezsed by the
sanad, and the correspondence of the shist mentioned in it to that
in the zhadats chitta, and to the vresent totul forest assessment, is.
manifess from his order of 14th January 1542.(2) The peshkar, us
in the case of Bali, had reported altogether in favour of Martoba’s.
claim, bat the collector does not even wmention the sanad. He
revarded it evidently as a mere make-weight, thrown in au the
last moment to give additional force to the claim based on
Martoba’s being the only payer of kumri assessment in the
village of Kaignad. This claim he declines to admit; but, adop~
ting the criterion put forward in his examination by Martoba
himself, he determines that Martoba may retain the jungles
actually subjected to kumri cultivation. There had been time in
the “course of forty years for three or four turns of cropping ; the
nature of the vegetation showed plainly where it had taken
place ;and thus the means existed of determining precisely how
far kumri catting had gone in the practice which, Martoba said
determined the local extent of the right. The peshkar sought
to get this order modified in the sense that, some defined jungles
being excented to answer to the “ kulnasht dednction of H. 5-8-9
from the revenue, Martoba might be allowed to cut the timber in
all the rest.” A few worthless spaces would then, no doubs,
have been set aside for a few years, while all that was valuable
was appropriated ; but the collector refused to depart from the
principle he had laid down. ¢ Jungles which have been cultivated
from the beginning (and those) only,” he says, “are included in
the assessment paid by Martoba.”” The occupation of such lands
gave 1o general right to the forest, and he peremptorily forbade
the proposed indulgence. The strict limitations thus imposed on
Martoba's user of the forest his complete expulsioh from three
vargs, were entirely inconsistent with the grant construed as he

{1) Mad. Reg. 31 of 1502, sec. 8, (2) Ex, 159, Printed Documents. p.’ 241
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wsists it ought to be construed ; yes he brought no action in the
Civil Court to assert his right against the great injury which, if
the sanad was genuine aud effectual, was-thus done to him. 1t
may be that for various reasons, besidés the mere conscious-
ness of a weak cause, he was vrevented from engaging in litiga-

tlon with the coilector , but his conduct was certainly not, primd .

Jacie, that of a man assured of his right =nd of his means
of vroving it. It suggests a diffidence like that which in his
petition(1) made him ancicipate thut, on inquiry, some of.the jun-
gles might be found not to belong to him. If he trusted to the
resources of passive resistance, evasion ana intrigue, this was
not the policy of a thoronughly honest man ; and in adopting such
an explanation of his quiescence we should have at the same time
to admit as less unlikely the supvosition that he fabricated the
sanad to serve a necessary and ohbvious purpose.

From whatever direction, therefore, we approach the conside-

ration of the sanad, it is impossible to give effect to it as a basis .

of any right vested in the plainiuiff. This view we shall find con-
firmed by a consideration of the evidence bearing more imme-
diately upon the claim of the plaintiff as founded on a recog-
nition of his propietary rights in the dealings between him and
Government and on the entries in the public accounts.

The vargs or estates ag Kaignad, which inclade forest and are
assessed accordingly, are in all 20 in number. On three of these,
as they were entered as fulnashi (unoccupied), no revenue was
levied down to 1841, though Martoba had, in fact, been making
use of them. These were Virje, kasba Kadra and Kankavali.
The collecter’ withdrew them in 1842, and his order was ac-
quiesced in. Of the remaining 17 wvargs, 9 are purely jungie
vargs, viz., 2 geni vargs and 7 muli. Of the 8 compound wvargs,
including both rice land and forest, 3 are geni and 3 muli. The
forest wvarg, muli No. 36, was formed, as we have seen, as geni
No. 76 in 1831 ; and this comparatively petty holding is the only
one of the 17 thatstands in the name of Martoba, Prima facie,
then, this is the only varg as to which a relution of contractor
tenure, us between the plaintiff’s family and the Government, has

(i) Accompt 2 to Ex 56,
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been recognized by the latter. But, it is said, though Marioba’s
or Bhaskarapva’s name has not been substituted in any case for
that which formerly stood in the Government books, yet his posi-
tion as the person really interested in the property, as the real
vargdar in fact, though not the nominal one, has been so recog-
nized and acted on, that he thus acquired and transmitted an
ownership which the Government cannot disbure to the present
vlaintiff. The muli vargs which have thus descended are in their
nature provrierary; as to the geni vargs, the proclamation of Mtr.
Viveash in 1834 guaranteed the geni vargdar who should pay
the amount of his jamabandi in every instance against eviction
equally with the mulgar.

We have had occasion already to observe that the retention of
an absent cultivator’s name, esvectally of a mulgar’s name, in the
Government books originated in the recognized right of such a
person to retarn and recover his holding, witk or without com-
pensation to the intermediate holder put into possession by the
Government.{1) The righs continued to he recognized under the
British Government; and the entries in the accounts indicated
always who was regarded as the vargdar, who or whose represen=
taiive, if forthcoming, might demand pogsession of the }‘mlding
on engaging, by acceptance of the annnal veriz patta, o pay the
revenue fixed at the jumabandi. Should he in any vear or series
of years not be present, the land was disposed of, for the tlme
being, on such terms as could be imposed, which being inscribed
in the beriz patta issned to the temporary occupanr, though still
in the name of the vargdar, marked the extent of his right and
his responsibility. In the case of varg entered as that of Shanta
Mavali or Shanta Varthi, and bearing the official designation
Gram Terize No. 2, we find(2) that there was no collection at all
from Taeli 1211 t0 1229, In 1230 Fasli, Shantappa quiesly re-
sumes possession or is found ont to have resumed if, and then
goes on hLolding and vpaying as before. No one evidently had
taken up the land in the meantime, either temporarily or on one

of the proffered mulpattas by which even a mulgar returning

(1) Sec also Mr. Chaplin’s Keport on the Decean, Rev. and Jud. Sel, IV, p. 475
1h. 644,

we

2y ¥x 237, rinted Documents, p. 494,
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after more than a year would find himself excluded. With this
may be contrasted the case of the varg geni No. 1,(1) the account
of which is headed “Balsevadi geni kul”. TFor several years the
paver of the land revenue is apparently one Naras Naik of Balse-
vadi, but in Fasli 1226 the land having been deserted by him was
valued for a new holder from the Government. The beriz pattas

show that the person really interested from this time forward was

Sadashivrao. There was here no muli right in the absent tenant

to interfere with the free disposal of the property ; and though

the vargdar's name was retained in fact. it was liable to dis-
placement according as the collector in his discretion might dis-
pose of the holding. It was not for some years so disposed of
probably because no one made an eligible offer. Ir Fasli 1231
the wvarg is apolied for at the full assessment imposed on it by
Bhikapva Nadkarni, a cousin of Sadashiv’s, and thenceforward his
name apuears from time to nime as payer of the land revenue.

That the transfer of a muli varg to a new pame was less
readily made, appears from the case of muli No. 14, the account of
which(2)is headed which thename of Naravan Honehalli. The exa-
mination of Martoba in 1833(3) shows that he was in possession,
which he had acquired on Narayan’s death leaving only a minor
son 3(4) but Nurayan’s name is still kept in the accounts througn-
out, though with a note, in Fasli 1242, of settiement “through
Martoba”, 1In the case of the warg muli No. 21, headed as that
of Bhogan Kouse,(3) there is an entry in Fasli 1242: “The varg
is nominal. Cultivation by means of Martoba.”(6) A similar
note is found under the same year in the account of the muli varg
No. 20 entered to Bira Varnagule.(7) 1t runs thus; “The varg
is nominal. The Sarkar jamabandi is paid through Martoba,
who enjoys the varg.” 'Yhese and similar memoranda show that
Martoba, though settled with as being in actual possession, was
not yet regarded as the mulgar. In order to acquire that posi-

(1) Ex. 222, Printed Documents, p. 879,
(2) Fx, 223, Priuted Documents, p. 463,
(3) Ex, 100. Printed Documents, p. 164,
(4} Aps. 10, Printed Documents, p. 166,
(5 Ex. 230, Printed Documents, p. 460. (¢) Printed Documents, p. 453,
(1) Ex. 229, Printed Documents, p, 414.
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tion he would have to obtain a resignation in his favour by a pre-
ceding mulgar, or else a mulpatta from the collector, on which
the land would be transferred to his name in the accounts.(1)

Why Martoba did not take this step at an early time, has al-
ready been explained. He would have been charged higher in
the annual jamabandi than the poorer nominal vargdars,(2) and
he would have been less to change about, should it be expe-
dient, from oune waste holding to another, as might suit his con-

_venience. That, until he thus took it up, he could not be regar-

ded as having any proprietary interest in the soil, is probably the
reason why in his return No.322(3) made in 1828, Sadashiv’s cousin
Anandrao, included none of the wargs on which, as the beriz,
pattas show, Sadashiv had, in fact, been paying the land revenue
for several years without becoming vargdar. Such wvargs weve
not ¢immoveable property belonging to” the family; they were
held but from year to year, and could be resumed either by she
Glovernment or by the vargdu or his representative,

Viewed in this light the cucumstance that Martoba’s property
was attached in 1831 for revenue due on fifteen ont of the seventeen
vargs in dispute, affords no conclusive admission by the Government
that he had any permanent right in those vargs. As the recipient
of the beriz patta in any case he would be responsible for the re-
venue of the year without thereby necessarily acquiring any righf
that extended beyond ehe year.(4) Arrangements had, no doubt,
been made between him and the real vargdars, or usurpatxons
submitted to by the latter; which as against them made him
a landlord ; but these arrangements, to which the Government
were not a party, could not give Martoba the right of a tenant of
Government or of a landholder recognized as having possession
by a right of continuous operation, unless he acceptéd the res-
Ponsibilities of that position. Still formal transfers may in some
Instances possibly have been made to him or his father, as such
transactions were mot recorded in the collector’s ofﬁce; nor the

(1 Sce Kanara Land Asscssment Case. Printed Documents, ITI, p. 61.
(2) Bee Kanara Land Assessment Case, Printed Documents, p. 162.
(3) Printed Documents, p: 529, :
(1) See Kanara Lang Assessment Case, Printed Documents, III, 112,117,
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documents even filed in the taluka offices down to 1836 3(1) and,
as time went on, his actual enjoyment, though existing only, as
formerly viewed by the Government, through a derivative posses-
sion, seems to have heen regarded. as a kind of right that might
be directly recognized. In the azmaish or valuation,(2) in Fasli
1246, of the wargs Nos. 14, 27,31 and 32, all standing in other
nameg, Martoba is set forth as the actual enjover of the wargs, as
in 1833(3) he had been questioned as the verson interested about
.the assessment of them all. The report (exhibit 56(4)) makes no
suggestion of any one else being interested in the 17 forest
vargs 3 and in his order of the 14th January 1842(5) Mr. Blair, mis-
led perhaps to some"slight extent by the silence of the peshkar,
speaks of the wvargs not kulnasht as ““held by him” (Martoba)s
though, in fact, only one of the seventeen stood in his name. From
that time forward Martoba and his sons have always been deals
with as enjoying the rights of the actual vargdars or their repre-
sentatives. Their names appear as enjoyers of the land in the
dugni accounts frrom A. D. 1848 to 1861, {6) Inthe return No. 62 (7)
prepared in 1851, only five (muli) wvargs assessed for kumri are
set down as enjoved by Martoba; but this is unanthenticated;
and when in 1857 the collector called for a return of the lands
held by Bhaskarappa, all the seventeen wargs were entered by the
tahsildar as in his possession. (8) In a note it is said thas Tippa
Gavda’s son Badaku (Tippa being nominal vargdar) is in posses-
sion of varg No. 13, and disputes Bhaskarappa’s right, bur that
this is contrary to an admission formally made in Fasli 1252 by
the then mirasi Tamma Gavda. (9) The  assessment on this varg
N¢. 13. it is admitted by Ramchandrs, (10) has always been paid
by Tippa Gavda and his representative, in virtue, it is said, of a
lease, which has not been produced, though the doocuments in evi-
dence certainly point to such a relation as alleged between the

(1) Printed Documents, p. 771. (2) Ex. 55, M8,
(3) Ex. 100, Printed Documents, p. 168. (4! Printed Documents, P 33,
(5) Ex. 159, Printed Documents, p, 241.
(6! Bx. 27,

(7 Printed Documents, p. 33, See Ex. 91, Printed Documents, p. 75,
() Bx. 57, -
(9) App. No. I, M3, See alo Ex, 56, accompt. 39,
(10) Frinted Documents, pp. 722, 723.
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plaintiff and Badaku. In the dugni account of Fasli 1261 Mar-
toba’s name is entered as the enjoyer of Tippa Gavda’s varg
muli No. 18.  As to varg No. 19, that, it is said, is claimed by
Guda Gavda; but as the beriz paitas and other evidences show
that Martoba has long paid the assessment, it is entered as his pro-
perty. There was luigation going on between the plaintiff and
one Bhika Govda, tenant of varg No. 19,(1) in which Bhika proved
enccessful ; but the payment of the assessment by plaintiff’s
family since Fasli 1230 is shown by the bariz pattas and Martoba
was treated with as the person responsible in 1833.(2) The anta-
gonists of Bhaskarappa in 1857, if they could have come forward
have not come forward to dispute the rights of the plaintiff in the
present contest with Government; and the defence of the collec-
tor not having been put on the ground of a defect in the plain-
tiff’s acquisition of the rights of the nominal vargdars, we may,
for the purposes of any further discussion, regard the plaintiff as

revresenting each of those vargdars as to such rights as were vested
jn him.

In determining what those rights were, itis to be observed
that of the nine (purely jungle wvargs) seven are muli holdings.
These estates may have been formed originally as anpurtenances
or accretions to ordinary rice-land wargs, the rice lands of which
were subsequently detached and added to other uargs ; but there
is no evidence of this, and in the case of the forest varg No. 36.
formed in 1831, itis certain that it existed as a separate wvarg
from the first. It is hard to conceive of a muli estate in a mere

- farm of the fees leviable from the Zumsi cutting kunbis. The

Jands about Kaignad were regarded as in a special way dedicated to
the forest deities,(3) so that casnal culiivators would meet with
a less ready reception than those who, as.permanent residents
provided a permanent source of offerings at the shrines. Mere
sirangers, too, would be a good deal kept off by superstitious dread
It is probable, therefore, that the rude cultivation of the. forest
was carried on by the original mirasis as permanent holders or
users of particular places, however obscurely defined, and was
made answerable for an assessment on account of its visibly

(1) Printed Documents, pp. 722, 749, (2) Printed Documents, p. 167.
(3) Printed Documents, p. 144,
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affording a profit t8 the fixed kwmri cultivators. When, -at a later
time, Sadashiv and Martoba had succeeded in getting every forest
varg into their own hands, or under their own power, the boun-
daries would nawrally be lost sight of, and all the more so,
as, though paying but part\of the assessment, these landowuers

sought, and for many years successfully, to appropriate the whole

of the forest.

The vargs which embrace forest and rice land are treated in
the accounts as integral holdings. The reductions made at the
annual jamabandi from the full esrimated assessment are made
with reference to the circumstances of both kinds of land, but
without any several appropriation to ihe one and the other
The shamil or extra assessment is added to the forest tax as fo
that on rice lands. This of itself would not prove that forest
land was held in precisely the same way as rice land—the shamsl,
as we have seen, having been distributed in a very cavricions
manner; but it rans counter to the notion of the #umsi vargdar
baving been nothing more than the farmer of a poll-tax. If that

notion, indeed, were correct, there conld hardly have been kumri

attached to “estates”;(1) and the patural mode of dealing with
the money thus realized, would have beento enter it, like ]hmwi
fees levied from the kunbis , amongst the “ village taxes”, as we
find was done 1in the case of such moneys levied in several in-
stances before prover payment had been determined and the sum
debited to particalar kuls at the jemabandi.(2) [His Lordship
commented upon the jamabandi chittas relating to the seventeen
forest vargs claimed by the plaintiff, and continned :—]

The investigation, thus closed, of the jamabandi chittas of the
seventeen forest vargs of Kaignad, in which the plaintiff claims an
interest, has been increased in difficulty by the great confusion of

-the accounts both in the original and stiil more as printed in
English, Haidari Hons are in many cases erroneously set down
instead of Rahati Hons, in some instances instead of Rupees.
Figures that are to be added together are separated by others
not to be included in the addition, and stand sometimes at

opposite sides of the page. The brief memoranda of the account~
(i) Mr, Fisher, Printed Docaments, p. 145.
(2) Printed Docuraents, p. 309. Kx. 56. accompt. 23.
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ants have mot in some instunces been correttly apprebended,
through want of familiarity with the principles on which the land,
revenue was assessed and levied , and the accounts of is recorded:
Should this case go to 2 higher tribunal it is to be desired that
the figured documents .may be carefully revised, and the collec-
tion of the items re-adjusted. Withoat this, indeed, they will be
almost unintelligible to any ona not already acquainted with the
subject, and will apparently justify all that Munro said of the
ability of the Kanarese accountants in concealing facts within a
cloud of figures.

The bertz pattas which have been frequently referred to as
tracing back Sadashiv’s or Martoba’s connexion with the wargs to
an early period form a bulky mass of documents which it will
not be necessary to discuss in detail. For the warg of Tivpa
Givda no beriz patta has been produced, a fact explained, as we
have already seen, by the plaintiffs as arising from a term in
Tinpa's agreement that he was to pay the assessment himself-
For the varg geni No. 9 also there is no Deriz patta vroduced ;
but it was one of those for which Martobn was held resvonsible
in 1831, (1) and in Fasli 1242 he is entered as paying the assess-
ment. In Fasli 1243 be was questioned as to its valuation. (2)
Possibly, Yeso, mirasi, may have come back, as he was expected to
do and reclaimed his holding; but in 1857 Bhaskarappa wag
retarned (3) as its undisputed owner. There may have been an
arrangement snch as is said to have been made with Tipuva
(Gavda ; but the plainiiff's title here against the Government
must rest uvon his recognition otherwise than directly in the
revenue accounts.

The beriz pattas of the other vargs go back in some instances
as muli No. 14, to the peginning of the century. Down to 1815,
they are mere statements of the jamabandi fixed for the year on
each varg, and the instalments by which the amonnt is to be
paid.  In 1815 and afierwards they are endorsed with receipts
for the payments made. Faom 1816 (Fasli 1226) onwards these
receipis, so far as they have been preserved and given in evidence °

(1} Ex. 56, accompt. 29,

(2) Ex. 100, Printed Documents, p. 166, {3) Fz. 57,
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by, the plaintiff, constantly present such exvressions as “ Mari-

fatine Sadashiv ”, “ Sadshiv Mandawali ”, “Martoba Marifut ”,
b

and the like. Over these vhrases there was a great deal of con-
tention, the plaintiff insisting that they - meant * paid on account
of Sadashiv”, while the defendant maintained that they meant
“ by the agency of Sadashiv” on account of some one else. The
primitive sense of the words supports the latter rather than the
former argument ; and when we consider what the vargdar (or
the varg) was always treated as a person, real or ideal, with whom
the account of the particular wvarg, should he claim it, was to be
settled, the use of these phrases of agency in the recciprs is
readily understood. However completely Sadashiv or Martoba
had actually taken the place of the nominal vargdar, the accounts
still assumed the vargdar’s existence and retention of that
character, until he was superseded by a formal transfer with a
mutation of names; and thus Martoba vpaving money wounld
obtain a receipt © Marifat Martoba” on a deriz patia still issued
in the nominal vargdar’s name. (1) The series of beriz pattas are
not quite complete ; but they approach continuity near enough to
show that the plaintiff’s family were substantially the pavers of
the assessment from the various dates already mentioned down to
the beginning of the litigation. 'Chis was compatible with their
not having acquired any parmanent rights, and is far from pro-
ving, or even supporring, the cuse made on the sanad ; but it
explains how it was that, without assuming the position of actual
vargdars, Sadashiv and Martoba came by degrees to be regarded
as the persons, and the only persons, really interested. This is,
indeed, occasionally indicated in vecent times by their being
called “lagwandars”. The nominal vargdars could, for jama.

(iy The pattas in the case of Freeman v, F_’airlie, 1 M. 1. A, 205, were beriz pattas

for town lots at an invariable rentor jama, notat ajama annually re-adjusted.
Thy constituted a suflicient acknowledgment of & right of permanent oceupation
as en,gaiﬁst the B. 1. Company, who issued them for waste land; but Lord
Ly ndhurst says.p. 346;% The patta” therefore “forms no partof the title. 1t is

the conveyance that gives parties a right toclaim the patta (i. ¢, 2 renewed patta.

in the purchaser’s name) and by having the latter the amount of the sum payable
to the Government is ascertained and future doubt prevented.,” 4s tothe defea-
sible interest of the merc pattadar, compare Rev, and Jud, Sel, Vol. IV
. 474, 475,
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bandi vurvoses, be treated- as real or unreal persons as might be
most exnedient, their names in the latter case standing in the
same vredicament as those of hundreds of other raiyats who. have
disapveared, but whose accounts were retained in their name,
becaase they, or their heirs might possibly return and reclaim their
ancient holdings.

Adwmitting that the plaintiff’s family had acquired . actual pos-
session of the forest lands belonging to the vargs whose revenue
history we have thus analyz«d, and that the officers of Govern-
mont by their dealings with Martoba and Bhaskarapoa had recog-
miz-d them as hoiding such possession, we are still confronted
with the question of what those lands were. The “ beriz zhadati
dakhla”, or memorial of the scrutiny of 1805(1) uffords us no help
in this matter. It deals with the revenues of the village as a
whole according to different classifications, bat savs nothing of
boundaries. Is is not at all unlikely that iu the old rekah. on which
this document was foanded, only a small proportion of the forest
should have been taken into caléulation as capable of affording
revenue at all. Martoba’s paper, (exhibi 364,) by which, in 1841,
he affected to distribute the whule forest amongst twenty vargs,
could not supply this defect : it -would itself require the snuport of
external evidence in order to obtain any particular credit. Martoba
failed to vrodnce such evidence, His volicy in 1841 was what his
father’s had been in 1823. In that year the Lnikarni rported(2)
tnat the accounts of the wvargs included all the Zumri assess-
ment of the villages in the Kadra Magni, where the proverties
in dispute are sitnated, and that as the raiyats cat Aumsi ¢ in all
the hilly forests on the borders of the magni, all the hills and
jungles are entered under the warps of the raiyats : that there are
no sanads in_respect of them, but that, in virtue of enjoyment
from year to. vear, the jungles do not belong to Government
but all to the raiyats. This statement of the raivats is supnorted
by sue fact that an assessment is charged for the vargs of the
#als ; but no hill or jungle is assigned to to any individual raivat
with specified boundaries.” Such being the report of the kal-

karni, and the villagers claimingspn unlimited user of the forest,
2, Fx. 56 , accompt, 55, {2) See Bx 75, Printed Docume nts, p, 14

i



VOL. III] BOMBAY SERIES

the tahsildar says. “There is no record in the Fewlvar beriz” (dotail-

ed account of revenue due from each raiyat) ¢ of jungle such as to
+ enable an entry to be made of the forest either as Government pro-
perty or as raiyati.” ¢ All,”” he adds, “ are Government jungles.”
It is plain from this that even in 1823 the plaintiff’s family could

not, or would not, hold or claim any particular space in the forest
as appendant to any varg. They rclied on the fallacy that as the -
whole forest would be represented in the Government accounts by

charges for kumri korlaya and pepper, so such charges represented
the whole forest, while, in fact, they might represent but a small
part,or no definite part of it. "
The forest surveys, (exhibits 77 and 98,) whichever of them

is best entitled to eredit(1) do not remove the difficulty. They do
not profess to assign the forest tracts to this or that warg, but,
subject to such individual rights as could be asserted, set them all
down as the property of Government. The averages of collections
during the first seventeen years of British rule, made with a view
to the imposition of the thuraw or settled impost, include, in the
property we are dealing with, forest land equally with rice land,
and thus confirm the view that no distinction in the treatment of
either was contemplated ; but no inquiry was made, as Mr. Blane
says,(2) during the seventeen years, as to the extent of any man’s
holding. There Was no record, even down to 1848, ““of the ex-
tent of any man’s land ;’(3) and so recently as in 1858 Mr. Fisher
says the extent of land under regular cultivation is unknown.(4)
1t is hardly surprising, therefore, that official materials for deter-
mining the precise extent of the forest vargs should not be forth-
coming. In the survey of 1821-25 “the land as it was measured
was entered in the accounts as belonging to the different estates
according to the dictation of the raiyats themselves,”(5) a pro-
cess which again points to the indifference, in those days, of the
rovenue officers as to the preservation of land 50 long as it did not
escape assessment, but which would naturally deprlve the survey
- record of nearly all value for the purpose of determining. the
proper boundaries of particular wergs. It was so little trusted

i (i) See Ex. 157, Printed Documents, p. 237, ’

(2) Ex. 368, p. 179, (3" 5. 197,

(4) Printed Documents, p. 147, (6) Fz 356’p. 314,

B. 33.
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that it was not even made use of in the inquiry of 1833 as to the
productive capacity of the several estates.(1)

In argument it was contended for the plaintiff that the zhadati '
dakhla of Fasli 1215(2) sets down. the forest shist as H. 25, and
theshamil as H.10-5-2, total H. 35-5-2,agreeing nearly with Marto~
ba’s paper, exhibit 864, which, by extracts from the jamabandz

~ chittas, brings the shist and skamil to H. 35-6-6, whence it was

argued his list must have included every acre of the forest. This

- was hastily said, for a reference to the zhaduti dakhla shows that

the H. 10-5-2 is but the first element out of many going to make
up a total shamil of H. 262-7-15 ; and - how much of this is pro-
perly attributable to the forest properties, is not indicated. It
has to be gathered from the jumabandi chittus which Martoba used,
and,‘ therefore, necessarily agrees with them. It was admitted
that there was'no further evidence, than what has been thus

. touched on, of the topographical limits to which the possession or -

enjoyment of the plaintiff’s family extended. In this way the
vagueness and confusion of boundaries by which Sadashiv and
Martoba sought to profit, has become a stumbling block to
their decendants. It is plain from several of the jamabandi Chit-

" tas that the kumnr3 tax on forest vargs, ceasing to be collected at

a1l while the varg was untenanted, was nevertheless a definite item
in the estimates of land revenuc, and became leviable, as before,

immediately on the re-occupation of the wargs. If this is to be
ealled the rent of a farm of fees, it is obviously of a farm not at all
in the ordinary sense—a farm inseparably connected with the ten~
ancy, and coupled with a capacity in its holder to covert the land-
to any agricultural use he pleased. Such an interest is, according
to ordinary notions, an estate in the land, and it is quite possible
that evidence of what might rightfully be enjoyed, as proper]y
included i in the several vargs, could have, been produced in 1841.

Martoba, however assessed, might have been able to show an

actual possession of the fofest‘ sﬁbject or not to special rights vested

_in the Government, under such circumstances, and for such a time,

as would constltute him owner, Such evidence could hardly be
obtained now, and, if ‘produced, it could not have any material effect.

\

()] Ex, 366 p- 184 ; see Printed- Documents, P, lsi, Ex,100,
. (@) Ex, 86, accampt, 63,
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The mass of old accounts(1) produced by the plaintiff, if faith
is to be given to them, show profits received from som e of the vaids
of Kaignad, as, ex. gr., for Somagule Varnagule, Hoti, Virge,
Konse and Kodal, a3 far back even as Fasli 1213 ; but they do

not prove, and could not prove, that these jungles in’ their whole
extent were held by Sadashivrad, or in what capacity he received

the petty sums recorded as aceruing from them. The latter series
from 1836 to 1843(2) indicate, what the earlier ones do not, occa-
sional trafficking in timber cut in the jungles; but the discussion
of them belongs to the general investigation of the dealings of the
revenue officers with the timber of the forest. Mr. Blair’s order
in 1842 undoubtedly displaced Martoba from some of the jungles;
and it would be desirable to know what precise portidhs were left
to him either as an independent aggregate, or, as the jamubandi
chittas and the re-valuations indicate, as wholly or in part
constituting the several wargs. The jungle, so far as it was
subjected to kwmri, would seem to have been left to Martoba, from
the absence of any further disputes such as those referred to at
Printed Documents, p. 306. His rights were cut down in local
extent and also in their comprehensiveness ; yet, so far as they
were recognized, they seem to have been gnarded against encroach-
ment. But as to the precise range even of this restricted enjoy-
ment we are without evidence. There are various indications-—as
in the sub-collector’s order, axhibit 313, of 9th August 1858—that
the means existed, or were supposed to exist, of determining, at
least roughly and approximately, the forest belonging to each varg s
but it did not accord with the theory of either party to this suit to
bring these means to bear on the case. The collector asserting
that payment of kumri korlaya conferred aud implied no right to
the land, was not interested in showing an invariable allocation of
the same forest land to the same varg. The plaintiff claiming the
whole forest under his sanad, naturally refrained from adducing

testimony of the precise extent of his partial enjoyment after 1841,

as that would also be evidence of his partial dispossession ‘and of
his having submitted to it. His position a¢ a mere landholder or
vargdar is none the less much embarrassed by the absence of any
means by which we could ascortain-that such or such an area was

(1) Ex. 310, M8, " (2) fix, 315,
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actually occupied by him after 1841 and down to 1861, when he
was, as he says, finally and wholly excluded.

To meet this difficulty it has been urged for the plaintiff that
Mr. Blair’s order of June 1842(1) was one made without authority,
and that, at any rate, it was not so carried out as to deprive Mar-
toba of his possession. His enjoyment remained, it is said, what
it had been before. As to the former point, the collector generally
represented the Govefnment, to which any one injured by his acts
might appeal. Martoba either appealed to Government or the
Revenue Board, or he refrained. In the former case the higher
authority must have adopted the collector’s acts as they were net
condemned or modified : in the latter case, there was a submission
tothe ouster so far asitextended. Martoba, ifdispossessed, was dispos-
sessed effectually for purposes of limitation, since the collector un-
questionably had power at the time togive effectto his own orders :”
and on the matter coming to the notice of Government it has never
annulled the collector’s procoedings and their legal -effect by a
retroactive restoration of theplaintiff fo his former alleged position.
Whether, in fact, be beingin possession was dispossessed by Mr,
Blair’s orders and the execution given to them, and whether
wholly or in part; what was left to him in 1849 when Mr.
Blane’s dugni scheme was introduced ; what remained to him, if
anything, in the nature of possession to be recovered in a suit like A
the present,—are questions the answers to which, depending on the
general policy pursued with regard to the forests as a whole, had
better be deferred until the special grounds on which the claim to

’ . the forest of Bhaire is founded have been investigated.

The plaintiff's claim to the forest at Bhaire is not as in the

_cases that we have considered, founded upon a sanwtd. It rests
- simply on the inclusion of the forest described by its boundaries in

the plaint within the gent varg No. 23 of the village of Bhaire.

- The plaintiff avers that his family have enjoyed this property for

forty years. The District J udge was of opinion that the alleged
transfer. from the former vargdar, Subrav, was not proved and -
this _objection hag been ‘pressed on the pfxrt of the defendant in
appeal also. The plamhﬂ' Snmva% deposee, however, that the varg

{1) Ex. 158, Prmted Douxments, p. 239,
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was leased to his father inFasli 1248 by his maternal uncleSubrav, or

assigned to him in perpetuity on terms ofhis paying the Government
assessment and Rs, 2 annually by yay of mundfo or profit rent to
the vargdar. The jomabandi chitta (1) is headed “by name G’mnop
now Narnappa,” and the introduction of Narnappa’s name into
* the account occurs in Fashi 1237, from which time, as it was
a merely geni varg and one on which the full assessment had
never been paid, Narnappa became the real vargdar, the name of
Gr'mo_]x being retained probably for the purpose only of identifying
the warg. When an estate was scattered aboutan extensive village,
its several parts, though the number of the varg was not remember-
ed, were known to tho nsighbouring landholders as parts of the
“varg of such and such a person or name; and the retention of the
old name on this account in some instances gave rise to a practice
which was, no doubt, then retained in many others in which there
‘was not the same reason for it. Subrav’s connection with the varg
-1 shown first in Fasli 1238, (2) when it is said that the land “1s
cultivated by raiyats (settling for the revenue) through Subrav.”
The witness Visvanath (3) is Subrav’s son, and he deposes that
Narnappa, now dead, was his brother. The father and sons were a
united family, and they demised the varg in question, in Fasli 1248,
‘to Martoba ona perpetualleaseata profit rent of Rs.2 over'the Govern-
ment assessment, which, he says, has always been paid by the plain_
tiff’s family. The lease has not been produced, the palintiff said he
could not find it; but there does not seem to be any sufficient reason
for- doubting its existence, or, at least, the existence of some
agreement of equivalent effect. The execution of counterparts is
not a common practice; and the parties being in accord with one
another, a false lease or counterpart could readily have been
fabricated had they been conscious that the alleged transaction
was a mere figment. Therc have been some variances of statement
as to the profit rent; but if the vargdar desired to transfer his
interest and his relation to Government, and Martoba or Bhaska-
rappa to assume them, the transaction was within their compe-
‘tence, and sufficiently authenticated by their public declarations.

Exhibit 63 is a report of the deputy tabsildar, dated 16th May
{1) Ex. 238, Printed Documents, p. 407,
t2) Printed Documents, p. 500, (3) Printed Docnments, p. 727,
B. 34
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1,859, recommending the allowance of certain mutations of names
in the land registers. Amongst these is the charge of geni wvarg
No. 23 at Bhairé from the name of Narnappa to that of Bhaskarappa.
Amongst the accompaniments wasa lettor from Visvanath,(1)
desiring that the kwmri assessment should be levied from Bhaska~
rappa, agreeably to the practice of many years based on a lease
ab a profit rent of Rs. 4 a year, under which Bhaskarappa had
always paid the assessment and taken the produce. Another
accompaniment (No. 2) was a statement made by Bhaskarappa

_in answer o questions put to him by the manager. From the

questions it appears that Visvanath had been asked to pay the
assessment, and had requested that it might be recovered from
Bhaskamppa.’ Bhaskarappa says he is not able to find the
lease, but the land is his; and as Visvanath raises no objection,
he desires that the assessment may be received from
him. Being pressed to produce the lease, he answers not unreason-
ably:  As Visvanath agrees, and I am willing to pay the assess~
ment, I think there cannot be any need to produce the lease. The
mundfa” (profit rent) “is a matter for our own consideration; and
as the land is in my possession, I request that the assessment may
be received from me. ” Seven inhabitants of Bhairé, including the
patel, were examined on the same occasion, and their statement
supports Bhaskarappa’s.(2)

Under such circumstances no difficulty, it is certain, would
inany ordinary case have been raised to the proposed trans~
fer. Il is said for the plaintiff that Bhaskarappa’s name was enter-
ed as ldvandar, or actual cultivator, though the title of the varg
remained unchanged; but thereis no proof of this beyond the state-
ments of Ramchandra(8) and Srinivas. 4) Bhaskarappa was at this
time in conflict with the revenue officials, and Mr. Fisher had already
sent in his report on the restriction of kumri(5) following up
the order disallowing the claim under the sunad passed in
1857.(6) Tence there may have been a reluctance to recognize

(1Y} Accomnt. 6, MS. (2) Bx. 63, accompt. 4, Printed Document, p. 84.

(3) Printe! Documents, p. 727, . (4) Printed Documents, p, 35.

(5) Ex. 94, Printed Documents, p. 133,
(6) Lz, 148 ; Printed Documents, p. 221.
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his status asa vargdar, except under a kind of compulsion 3
but the transfer of interests in the land, and of the right
and = responsibility of settlement for the revenue, being an

established practice, as the list of recommendations (1) shows

Bhaskarappa’s right arising from Visvanath’s resignation or
admission, could not be defeated by any mere surliness or delay
on the part of the officials. He succeeded to Visvanaih’s right,
such as they were, in 1859, if at no earlier time.

It must be taken as established that Martoba and Bhwskamppa

had, in fact, been paying the assessment on the varg No. 23 ever

since Fasli 1248. Some accounts, called for to prove this, (2)
‘were filed and subsequently withdrawn by the collector on his

admission, as the rozkam (or daily register of proceedings}) states of -

the plaintiff's contention on this point. When Mr.Blane’s “dugni”
system was introduced, and sums gained by the kum»i vargdars, in
excess of double theassessment they paid, were taken from them and
placed in deposit, accounts were kept of the moneys thus exacted,
or later on directly levied from the kunbis. In the first of these
for Fasli 1258(3) there occurs “Bhaire varg N o. 23, Ganojikal (now)
Narnappa Visvanath of Ankola. The above-named Martoba has
the enjoyment.” The same kind of entry recurs whenever there is
a levy of an excess over the duyni in succeeding years.(4) In his
application and recognizance (5 of Fasli 1263 Bhaskarappa enga-
ges for kumai cutting in the jungles of Bargadde and Kalani as
belonging to his varg No..19 (cotreted No. 23) at Bhaire. In
Trasli 1262 he had applied for a license in the Kalani and Hand-
almakki jungles as belonging to the same varg. In his unsuce-
essful'application for alicense in Xasli 1266, (6) he merely
mentions forest as included in the varg. There cannot, then, be
any reasonable doubt that Bhaskarappa was the persou really in
occupation of the warg No. 23, and in that character was dealt
with by the Government officers in transactions connected with the
Jowmai cultivation of some portion of the forest. His son is now
in possession of the rice lands portion of belonging to the warg,

(1)See Ex. 63.  (2) Ex. 18, item 16. [3] Ex. 24 {47 Ex, 25 to 35,
() Bss. 165, 167, Printed Documents, pp. 251, 252,
(6) Bx. 163, Printed Documents, p. 248,
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and the Government officials do not seek to dislodge him ; (1)
and there is nothing whatever to show that his title to one part of
the work differs from histitle to the other part. There is a puzz-
ling confusion of names through which it would appear that “Bar-
gadde” sometimes means merely a tract of rice land in the wwrg
No. 23, and sometime includes the neighbouring forest. Bhaskar-
appa, as we have seen, got a license in Fasli 1263 to cut kumrs
in the “Bargadde” forest ; but the plaintiffin his deposition (%)
(as corrected according to the original) says: “I have not claimed
Bargadde. Bargadde so called is rico land, and what I elaim
is only forest.” Karlier in his examination he had spoken of
“the Bargadde forest, » and said “Bar gadde is property No. 4
which I, claim;”’(3) and, again, “this varg is in Bargadde;”

(4) and Mahamad Isuf having deposed to his own acquisi-
tion of forest land in Bragadde(5) from Government, which
was afterwards purchased from him by Bhaskarappa, there
was an apparent contradiction of the plaintiffs ownership
to this extent, acquiesced in by the head of the family. Bhas-
karappa had, in fact, opposed the grant, but on the ground that
the land was situated in Goera. (6) It was not there, but neither
in strictness apparently could it havo been in Bargadde. The posi-
tions of the two pieces of land are set forth in the jamabands chitta,
(7) and from this it scems that one plot was © about a mile from
Bargadde” and the second “ shout two miles south-east of the

. above land.” The witness De Cruz, who knows the forests well,

speaks of Gotermlh and Bargadde as separate jungles, arqude
being near Handalmakki.(8) Yet Pante, the name of one of
Mahamad Isuf’s grant, was described as in Gotegalli and Bargadde.
(9) The witness Iakiri assigns Bargadde and Kéle (Kalani) to
Goer or Kaignad.(10) Such extreme looseness of expression, as
this comparison brings out, makes it immpossible to draw any
precise inference as to boundaries from the mere use of particular

(1) Printed Documents, p. 744, (2) Printed Documents, p. 754,
(3) Printed Documents, p, 745.
(4) Printed Documents, p. 751. (5)Printed Documents, p, 757,

{67 See Bix, 460, Printed Documents, p. 694 and accompaniments,
{7} Ex, 890, Printed Documents, p. 673, [8] Printed Documents, p. 796.
{93 Drinted Documents, p. 703.
{10} Printed Documents, p, 766,
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names of parts of the forests never accurately defined, or even
conceived, by those speaking of them. Something more specific
is requisite fo establish the possession and enjoyment of any
particular area. : 7

In the document, exhibit 62,(1) prepared apparently under Mr.
Blane’s order in Fasli 1260, there is an entry to the effect that
the varg No. 23 at Bhairé is enjoyed by Visvanath of Ankola,
and that, according to the vargdar’s assertion, it is an aggregate
varg, comprising both rice lands and the Zumre of Kalani and
Handalmakki. We have had occasion to remark that this paper
is ono that descrves but a very qualified credif, if any at all; but
taking it as a mere imperfect memorandum, it may confirm to
some extent the notion that the jungles of Kalani and Handal-
makki (probably called also sometimes the Bargadde jung.le) were
in 1850 claimed as part.of the varg geni No. 23 at Bhairé. It thus
agrees with Bhaskarappa's applications and with the plaintiffs
claims explained to us on appeal. In the document, exhibit
57, prepared in Fasli 1268 to show the wargs held by Bhaskarappa
and the sums due for kumri on each, the varg 23 at Bhairé does
not occur. According to the jamabandi chitto. of the warg.(2)
Kolani and Handalmakki ave either solely rice lands, or else
spaces including rice lands. The name Bargadde is not applied to
any part of the warg. For what particular tract of forest, if any, the
‘Fumri korlaya, which forms an element of the beriz, is imposed,
does not appear; the mere mention of the two names in connexion
with the rice produce is plainly insufficient to define it. The chitte
presents several of the features on which we lave observed
in the case of those of the Kaignad wargs. In one place (3)
measures of grain are added up along with figures denoting
money to determine the net produce. The frequent memoranda
that the land is entirely waste, raise a suspicion that the official
position of Subrav, the person really interested (who was shiraste-
dar at Honavar and afterwards tahsildar) may have led to a lax
scrutiny of the assessable value of the property ; but it does estab-
lish his possession of the varg, and his capacity to transfer it to
Bhaskarappa. »

(1) Ex. 238, Printed Documents, p. 497.
(2) Trinted Documents, p. 33, (3) Printed Documents, p. 500.
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What, however, was the varg as to the forest land included in
it? The plaintiff says it comprised the whole of the forest tracts
called Kalani and Handalmakki, These names are given in the
unauthenticated paper, exhibit 62, as those of parts of the varg,
and this . suggests that a portion of the forest bore the saine names,
but it does not prove the fact. In the forest survey, exhibit 77,
however, the Handalmakki jungle is mentioned (1) as the north
boundary of the Jhambad jungle, and apparently along with Kalani
(written Kale) of the Hedarge. It is mentioned as the southern
boundary of the Bor Shetka jungle in Goera. It must, therefore,
have extended along the the northern border of the village, with
Jhambad and Hedarge, each set down as 1 kos or two miles long,

" bounding it on the south. Now, as to the northern limit, the land

claimed in the plaint may agree with this topography, but for the
southern boundary the plaint sets down, not J hambad and Hedarge,
but Kanadgi, Average and Hop, in the village of Goera. Indeed,
as it makes the forest claimed extend on every side to Goera, of
which Sonake (printed Sankev), Kote and Bicholi are but portions,
the description given is of a place completely enclosed within the
bounds of Goera, and, as no boundaries within Bhaire are men-
tioned, comprising the wholo of that village. This cannot be
correct, as it is admitted for the plaintiff that there are other
jungles at Bhaire to which he sets up no title. Under such cir-
cumstances good evidence of actual enjoyment would be indis-
pensable to enable to us to determine that any particular area be-
longed to the plaintiff. Such vague testimony as that of Gopoo,
who says that he bought timber at Bhaire twenty or twenty-five

~years ago from the plaintiff’s cousin, (2) does not bring us in the

least degree nearer to the point. On the other hand, it would
appear from exhibit 136 (3) that in 1852 Bhaskarappa, while
strongly opposing the cutting of timber inthe Goera jungle, raised
no objection to the cutting of 100 trees at Bargadde. Hero
we have a clear indication that Bargadde, if primarily denoting a
piece of rice land, gave its name also to some of the forest. Was
this identical or not with the place of Bhaskarappa’s kumri oper-
ations in Fasli 12637 Was it or not identical with Kalani or

(1) Printed Documents, p, 46. {2) Printed Documents, p. 770,
(3) Printed Documents, p. 208,
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Handalmakki ?  On such important points we are left quite in the
dark.

Whatever may have been the local extent of Subran’s or of
Martoba’s supposed enjoyment of the Bhaire jungles before 1842,
it is clear that in that year the user was cut down to the employ-
ment, for Zumit, of lands that had been customarily thus cultivat-
ed. What those lands were, seems not to have been particularly
inquired. It may be that in some instances Mr. Blane’s order of
the 10th April 1849 (1) would extend the limits prescribed by Mr,
Blair, though its general effect must have been the reverse of this.
Of what, if anything, was retained in actual possession after these
orders, and in oppsition to them, we have virtually no evidence of
the least importance, except the statements and applications of the
plaintiff’s family and the” various orders of the Giovernment officers.
‘What rights, if any, these orders recognized as vested in the family;
what they denied or infringed ; and the application to the state
of circumstances which thus arose of the Law of limitation, are
the remaining objects of present investigation.

The plaintiff, relying as to three of the four properties claimed
by him upon grants which expressly authorize him to cut down
and make use of the forest, has naturally sought to prove an ex-
ercise of the ownership thus conferred upon him. It may be that,
in the earlier years of the British rule, timber of the ordinary
kinds had hardly any selling value in Kanara.(2) In the account
of the Government forests drawn up in 1823 by order of the
collector, Mr. Harris,(8) it was not thought worth while to
" umerate any trees except those of the four more voluable species.
Teak, poon, blackwood and jackwood had been preserved in the
Government forests from early in this century as before the intro-
duction af the British rule ;s but as to other kinds of timber there
seems to have been no check upon any one who chose to resort to
the forests and help himself to what the wanted,(4) subject, when
it was imposed, to a signorage fee. As population increased,
while the forests conveniently situated diminished, wood of every

kind acquired a market value, so that, as Mr. Maltby points out -

(1) Ex. 90, Printed Docnments, p. 73.  (2) See Buch. Mys,, Vol, II, 541,
(3) Ex. 77, Printed Documents, p. 45, (4} Comp. Buch., Op. Cit,, 1II, 227,
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in 1839, (1) fees were paid to private proprie‘i‘brs even for fire~
wood, on the cutting of which no restriction was placed by
Government for several years afterwards. It i, therefore, not
surprising perhaps that the plaintiff, though he filed (2) the long
series of accounts consisting of exhibits 280 to 310, should not
have been able to point out in them any instance of his disposing
by way of sale or license for felling of any trces in the forest, and
that he should at first have produced no evidence of dealings
with timber on his part as proprietor earlier in date than 1839.
Teak, poon and blackwood, it has been admitted, he was not
allowed to middle with : other timber had no price. How far the
proclamation of 1823, (8) by which landholders were allowed to
cut down even teak and poon “within their proprictary estates”(4)
was really acted on, does not appear by any evidence for several
years after it was issued. - Some information on the subject might
probably be gained from Mr. Blane’s report on kumai, hereaftor
referred to, (5) but this has not heen placed beforeus. The plain-
tifPs family may, so faras it was worth while, have made use
of the timber within the lands for which they were assessed at
kumri rates, and it scems certain that at Kaignod they had
destroyed almost all the valuablo timber in its forests by
the year 1841 ; but from the time that the process then came
to the collector’s notice it is certain that he put a stop to
it, except within the bounds of lands that had actually been
subject to Lumri, and on which no valuable trees remained.
If the cutting of timber is a right separable from other rights
over the forest lands, the exercise of it was barred by limitation
long ere the present suit was filed.. If it was an essential element
of the ownership of the lands, or a right necessarily growing out
of that ownership, then the ownership itself was practically contra-
dicted in its whole extent by an ouster as to the timber involving an
entive negation ofit justaslong before the proper remedy wassought.
Tn that case the subsequent complete expulsion of the plaintiff would
be but a further application of a principle already fully asserted.
(1) Bx. 366, p. 130, {2) Printed Doc‘uments, p. 734,
{3) Xz 73, Printed Documents, p. 40,
(+) Theirmuli apparently is distingnished from their geni holdings,
(5)Sce p. 786, ‘
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It seemsthat whenever ownership of thelands wasrecognized, the same

~ownership of the timber growing on them, or at least a right to use
the timber at diseretion, was recognized, too, down to the year 1847,
(1) Mr. Blane then insisted on the production of evidence of title
before timber was cut. 'What evidence he required is not clear ;
but it is plain that in preserving the timber ho did not intend to
extinguish the owner’s power over really priv ate proprietary estates.
This will become clearer at a later stage of this investigation,

To show what tuok place in 1837 the plﬁintiff (2) has produced
the correspondence (filed as exhibit 814) which passed in Fasli 1248
(:A.D.- 1838-39). Here we find a letter, dated Sth March 1839,
from Joachim Joso Santalis Jamsalker to Marta Shevi Malapur.

[His Lordship commented upon documents produced by plaintiff,
and continued:—] ‘

Such is the sum of the cvidence derived from the plaintiff’s
~accounts to prove the exercise, by his family, of ownership over tho
timber of the forests, whether under their express grants or in virtuo
of their rights ag kumsi vargdars. It is plainly of the most feeblo
charatcer ; and it will appear, as we trace out the orders and tran-
sactions relating to these forests, that in Fasli 1254-55 Mortoba
was cutting timber under orders obtained from the Government
officers which might be used to cover more extensive transactions
than those which they were intended to authorize. The accounts,
exhibits 290 to 310, though they show an enjoyment of many por-
tions of the forests in other ways, do not show any cutting of tim-
ber. As to the oral testimoney, the only important evidence of
timber purchased from the plaintiff’s family is that of Pandurang
bin Khushal, (8) who says he brought 60 trees. But this witness

is discredited by his manifest falsehood in denying that he mado

a contract with Government (4) for the purchase of firewood on
an area that included four vadis in Kaignad., It wasat one stago
of the plaintiff’s argument indoed admitted that the exercise of a
right to cut timber for exportation could not be established.

(1) Ex. 218, paras. 7, 8; Printed Documents, p. 351,
(2) See Printed Documents, pp. 738, 730,
(3) Printed Documents,p. 761,
(4) Ex. 341, See Printed Documents, p. 791,

680

1879
DHASKAR
ALPA
.
THE COL-
LECTOR OR
NortH
KANARA,




690

1879

BHASKAR-
APPA

.
THE CoL.
LECTOR OF

NORTH ,
KANARA

THE INDIAN LAY REPORTS. [VOL. III..

On the other hand, the constant exercise of a right to dispose of
the timber in the disputed jungles by the revenue officers on behalf
of the Government is proved by a long series of documents, By
exhibit 289, dated 28th September 1834, the head assistant collec-
tor anthorizes the tahsildar to accept Rs. 375 from a contractor
for teak trees fallen or cut down in several “wadis,” including
Deokar, part of Kaignad. It is said, indecd, that there is no proof .
that this order was acted upon, and that the Rs. 375 were paid ag
well as tendered, and o similar objection has been raised in several
other instances; but it is reasonable to presume after thelapse of so
long a time that orders issued by a public officer to his subordinate
were acted on ; and the plaintiff, who asks us to place reliance on his
own most loosely kept accounts and corvespondence not merely as
orroborative, but as the sole evidence of transactions in the exercise
of his ownership, cannot reasonably-expect us to disregard the cvi-
dence of public records to which he himself constantly appeals as
sufficient whenever they tell in his favour. As to the point now
nder con sideration, that evidence is supported by independent
proof afforded by the plaintiff's own father and brother, and for its
general cffect may most properly be relied on. Yet so much as
this may properly be allowed to the plaintiff in relation to the tran-
saction of 1834, that it is not shown that any of the trees contrac~
ted for were actually cut down in Deokar, much less that Martoba
knew they were cut, and submitted to it. The document shows or
suggests the view taken by the revenue officers, but nothing more.

By the proclamation, exhibit 78, (1) dated 18th April 1823, the
proprietors of land had, in modification of the severe restrictions
of an earlier time, (2) been allowed to cut teak and poon trees
within “their proprietary estates or private gardens.” It does not
appear that this order had been cancelled ; but as to the timber
growing there, the permission given to the plaintiff’s father Mar-
toba, (8) to cut ten teak trees at Malapur for his temple at Gioa,
and the application on which it was granted, point, prima fucie,
either to the exclusion of that forest from the “mule swasthagaly”,

(1) Printed Documents, p. 40,
(2) Exs. 68 and 70, Printcxi Documents, pp, 35 and 37.
(3) Ex. 49, Printed Documents, p. 21.
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or proprictary éstates of the applicants, or else to an admitted
exception, in the forests, of the teak timber from the comprehen-
sion of proprietorship. Still it is not impossible that while the
ownership or the right of the Martoba was fully recognized, he
should ‘still be subjet te a duty on the exportation of timber, and
constrained, therefore, though owner, to obtain a permit for that
veuson. It might be required, too, when properties were inter-
mingled, in order to prevent fraud on the Government or for other
alminstrative purposes, as a condition of removing teak from the
forest, to obtain a permit (1) from the revenue authorities. He
was at a later period required to obtain a permit from the village
officers for the removal of firewood, his ownership of which was
not at the time contested. The witness Krishnaya(2) deposes that
permission must be obtained now to cut teak or blackwood on
admittedly private lands. A grant of land for cultivation does
not convey such timber.(3)

Exhibits 254 and 240, dated in 1841, are an application and a
permission to cut twelve blackwood trees in the forest of Kaignad.
Black wood being one of the valuable kinds of timber specially
reserved, the same considerations apply to it as to teak trees.
But here the license is given to a stranger ; and if the
notification of 1823 was properly construable as giving a pro-
prietorship, mnot mercly a permission or license, and was
still operative, amounts to a contradiction that the forests of
Kaignad formed part of the plaintiff ’s “mule swastha”, or
proprietary estate, unless the right to the forest timber, or to
the places whereon it grew, was separable from the jungles
constituting that estate.. The plantiff in his deposition before the
District Court(4) mentions Shable Camut of Goa asa person who
had dealings with his father in timber, the produce of the forests in
dispute. That there were some transactions.of this kind, appears

(1) A distinction between a permit and a permission is taken by the plaintiff,
Printed Documents, p. 745. Anowner ¢ ould not ¢ut his own timber within
4 royal forest withont the presence of a forester, exeept by a special right. See
Coke's 4th lnst., ch. 73 ; Co. Lit. 1153 a; comp. Vin. Abr. Forest (k) 4.

2) Punted Docuaments, p. 802,
(3} Pnntcd Documents, p. 776,788, Sec Nairne’s Rev. Hand-book, 109, 173,
(4} Printed Documents p, 739.
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from exhibit 331, MS., and exhibit 110.(1) Shable Camut and others -
who had felled trees under a contract with Martoba and other varg-
dars, complained to the collector thut the trees which they had cut
down had been fraudulently carried away by other persons. On
a reference to the tahsildar that officer expressed a doubt as to the
right apparently then asserted by Martoba—“a ¢laim to the forest
on the ground that some kumri assessment was included in his
varg.’ On this the collector, on the 15 April 1841, observes:
“The payment of Zumri assessment can. only be shown asa
ground for the raising of Lum»i produce ; he cannot cut trees at
all,” i. ., of course cannot cut them except for the purpose of kumrz
cultivation. “The vargdars, it appears, allow people to cut a large
number of trees, alleging that the Sarkar forests belong to their
vargs.’  This is to be prevented in future, unless the vargdar has
in each case “obtained permission on the production of evidence
to satisfy the Sarkar that the forest belongs to his war 9 and mno
trader is to cut trees on vargdars’ liconses until orders are given
determining, by inquiries to be instituted hereafter, the question
of “whether the {orest belongs to them or to the Sarkar.” Asa
means towards this decision he calls for papers mentioned by the
tahsildar, and “also the account which appears to have been pre-
pared separating the forest of the Government and of the raiyats.”
This last is the return, No. 77 or 98, (2) prepared in 1833,(3) and
more fully discussed in another part of this judgment.

Mr. Blair did not, in this order, adopt the easy mode of solving
the difficulties in relations between the Government and the Lumrs
vargdars which résted on the assumption that the vargdar was no
more or less than the farmer of what was called a “rent’” or a poll-
tax. He ﬂmught that some of the forests, and the trecs in them,
did, or at any rate might, (4) belong to the vargdars, and seeking
information upon which he might determine what these were 3 he

directed that pending the inquiry no waste was to be allowed,

(1) Printed Documents, p. 179,
(2) Yrinted Documents, pp. 39, 41, 43, 45, {3) Bee below.
() See Doe Dem. Ibley. v, Wilson, 11, Ex, 56.
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except on clear proof of the vargdar’s right in each instance,
That his recognition of the right of the vargdars to cut timber
on what they called their estates, however limited this recognition
may have beenas to locality, was made a cover for extensive
devastation in the purely Government forests, appears from the

; description given by Mr. Blane a few years latter.(1)

- On the 8vd May 1841 Martoba presented the petition (ac-
companiment No. 1 to exhibit 56.) In this he sets forth his
sale of trees to Shable Camut, and justifies it on the ground
of his baving long enjoyed the right of cutting down the
jungle and raising produce, in consideration of a beriz (or
assessment) settled with him on account of kumei and pepper.
He adds that the tahsildar’s report on this subject was sent in
without an investigation of his documents, and of the enjoyment
he has had under them of the jungle. The petition was referred
for report ; and the peshkar in exhibit 56(2) deals with this
and with two other petitions(3) in which Mortoba protested
against the recommendations that had been made for the levy of
Jewmai fees from the actual cultivators of lands in Kaignad which
- he averred were included within his varg.  As to the hamlet of
Buli, the peshkar thought that Martoba, as the vargdar of the
whole varg thus constituted, was entitled to have the settlement
for kwmrs made with him. =~ As to Kaignad, be found a corresp~
ondence between the sums entered in the Document(4) put in
by Martoba as a statement of the kwmai assessment paid by him
on his several wargs subject to that impost and the “beriz
zhadati dakbla” of 1805,5) which he had obtained from the
records. The local witness examined by the peshkar having
deposed inconsistently with the-old return of 1823(6) asto the
boundaries of the forests, declared that these jungles wero
dedicated to the local deities, and that Martoba had always had
possession and enjoyment of the jungles as a means of providing
for the worship of these divinities, the peshkar reported that he

(1) See below. . )
¢2) Printed Documents, p. 23. ' (3) Accompts. 2 and 3 to Ex, 56,
(1) Ex. 364, accompt. 30 to Tx 55, " {5) Accompt. 53 to Ex. 56,
{6) Bx. 77, Printed Documents, p, 40,
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seemed to be entitled to all the forest lands claimed as belonging
to his varg, except only those entered as kulnasht asa ground
for remission of assessment, which remission, however, Martoba
was willing to_ forego. The collector, Mr. Blair, looked less
favourably on Martoba’s claims, He admitted him, indeed, as
the persan with whom the Zumri settlement for Bali was to be
madey(1) but as to Martoba’s asserted right in virtue of his

- paying the kwmari assessment, and not the whole assessment, over

all the jungles of the village of Kaignad, ie entirely rejected it.
He prohibited his cutting trees in the Lulnusht jungles, which he
‘defines as all the jungles “ with the exception of the places
cultivated by his tenants.” Tven though a jungle might, ina
general sense, be'a kumri jungle, trees were forbidden(2) to be
cut it it if it had remained without actual cultivation. :
The peshkar, unwilling to abandon his own view, appears fo have

backed up Martoba'in a farther :xp])licatiof\, by suggésﬁng that
the Tands to which the remission of assessment as Lulnashé was
distinetly applicable being excepted, he was entitled to cut timber
in all the remaining forest. Mr. Blair, however. refused to
recede from his previous determination.(3)  As Aumri prevents
the growth of large trees, “it is impossible,” le says, “ that timber
should exist in those spaces which have been Zumried” Tts
existence marks a place as Government property not included in
the land assessed on account of fumri.  Such, pending a further
investigation which Mr. Blair intezded to muake, was the final
order to the peshikar.  Even for firewood cut on his recognized
property Martoha wus to obtain a pass from the shanbliog. The
Iine of thought taken by Mr. Blair in these orders appears to have
been this :—*“[ cannot, upon conflicting statement submitted to me,
determine to whatloeal limits, beyond hisactualenjoymentof Lumri,
Martoba’s rights extend. The assessment has been settled with
reference to such actual cnjoymbnt ; and I will not allow it to Le
extended beyond the spaces in which it has in some degree been
recoguized.  Thus limited, it cannot include a right to felt
timber, which, accordingly, I forbid.” Any right set up by

(1) =, 159, dated 14th Jannary 1842, Printed I)ocumml-ts, p. 241. )

(2} Ex. 160, Printel Doenmants, p. 243, dated 1oth May 1842,

(3) Ex. 158, ‘?ztth\I Gth June 1842, Printed Documesnts, p. 23{9- .
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Martoba to cut timber, except as strietly incidental to his cultiv-
ation of kwnri, was thus. contradicted, as the cultivation itself
was strictly limited to places already previously cultivated in the
same way. The order as to firewood seems to have been merely
intended to prevent confusion and fraud. All persons desiring
to cut firewood in the Government forests had been required,
on the 8th May 1841, to present an application for permis-
sion,(1) yet without any intention to deny the right, as appears
from another order, dated 27th June 1842,(2) which prescrib-

ing seignorage fees on timber, expects firewood, and allows it

to be cut “without objection as bLefore.”

It is to be observed that Martoba himself, when examined
on the 25th September 1841,(3) in the course of the inquiry
that we have been considering though he says, in  answer to
question 12, that he will produce the mulpatta (lease, sunad)
which he afterwards actually produced on the 4th October, does
not seem content to rest on it for his right to deal with the
forest at pleasure. He says that, as ~Lumri-cutters sometimes
do not come forward, ho lets as much jungle as one Luwmiri-
cuiter would clear to a wood trader at the same customary
rate. He urges, too, that Government is thus  enriched by
customs’ dues. In his written statement of the 4th October
1841(4} he.admits that he has made some sales of wood to
neighbours ; but these, he says,” have been limited to Rs. 8 or
10 a year, and the proceeds have been expended on offerings

to the forest deities. The cutting of timber by traders really

tends, ho urges, to facilitate Lumri operations, without doing
injury. -This is rather the language of a man deprecating cen-
sure for having, as he knows, done wrong, than of one con-
scious that he has not exceeded his right, and interested in
maintaining it; but allowance must be made here, as elsewhere,
for a characteristic timidity and supplencss of manner. All
that can be inferred, perhaps, is that, whether by submission

or assertion, Martoba desived mueh less to preserve his con-

sistency and self-respet than to wmake the best of his cireum-
stanees.  DBut this much is evident, that the documents do not’

(1) Ex. 78, Printed Documents, p. 60. {3) Accompt 13 to Iix. 56, MS.
(22 Ex, 82, Printed Documents, p, 64. () dccompt 24 Lo Ex.56,
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- show such an extensive and undisguised dealing with the

timber of the forest as would support an inference of a known
and acknowledged ownership. The creeping tone of Martoba’s
statements and the hesitation with which he put forward his
sanad, had their influence, no doubt, on Mr. Blair, who in his
orders does mnot even allude to this primd fucie important
document. In the earlier order of 15th April 1841 on Shable
Camut’s case itis said that Martoba having rested bis claim
on the entry to his debit of some Jhumri assessment ;
“besides this no other proof seems to have been brought forward
by him.” Martoba complained, as we have secen, that the

inquiry was imperfect ; but it is quite wunlikely that if

his  sanad had ever been recognized as empowering
him to dispose of the forest timber, he should not have
brought it forward, or have insisted in his petition to the collec~
tor distinetly and emphatically on the rights thai it gave to
him.

On the 27th December 1841 the sub-collector, Mr. Aunderson,
directs(1) that prmission be granted to one Shabaji Vithal to cut
200,000 billets of firewood in the Kaignad jungle. The license
is not to injure teak trees or “to cut trees in places in which
the raiyats have right.” Ifthe conduct of the revenue authori-
ties at this time is to be referred to'a discrimination made by
them between lands actually kumried and those left in a state of
nature, this order may be applied to the portions of the forest
reserved by Mr. Blair as Government property. 1f the whole
forest was, as the plaintiff contends, his property and in his pos-
session, this order could not be carried into effect at all without
infringing that right so as to contradict it in its whole extent.
It is only by accepting a limitation of the area over which his
right subsisted, that the plaintiff can avoid the conclusion that
it was, even us early as 1841, wholly set aside by the officials
even as to an exclusive ownership of the firewood in any portion
of the Kaignad forest.

On the 8th January 1842,(2) the sub-collector instructs the
peshkar that he may direct the patel of Kinnar to cut 500

bamboos for the repairs of the kacheri, and 1,200 for the repairs
(1) Bx, 112, Printed Documents, p, 182, (2) Ex. 438, uutranslated.
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of raiyats’ houses from the forests of Kaignad and Kodsali.
Bhaskarappa (original plaintiff now deceased) took-a part in the
correspondence, he being at tho time kulkarni of Kinnar; but
no admission can, without straining, be extracted from his letter
subversive of the rights before and afterwards advanced by his
family, The cutting of bamboos was probably .at this time
looked on as a matter of common right ; their purchase as equi-

valent only toa payment for labour, Fven so late as 1857 no-

fee was levied, though the cutting of bamboos was subjected to
fegulation.(l) : :

On the 29th January 1842 the village officers were suspended
for carelessness in not having prevented the cutting of two teak
trees at Shidagunji in Kaignad,(2) and on the 25th April 1842
four persons were fined for cntting teak in the same forest.(3)
Teak trees, as we have seen, were from the first strictly preserved;
yet if, as has becn contendad, the recognition of the sanad for
Kaignad made all the forests there private property, and the
proclamation of 18th April 1823(4) gave to the vargdar full and
sole ownership of the teak, these orders must have been passed

in matters with which the revenue officers really had no concera..

- On the 27th June 1842 the collector, Mr. Blair, issued an
order for the levy of seignorage on the cutting of timber trees
within the Government jungles.(3) Fourteen species are mean-
tioned in the list, including blackwood, but excluding teak and
poon. An order of the 10th October 1842 gives. more detailed
directions on the same subject;(6) but -eventually the levy of
seignorage fees was put a stop to under the orders of Govern-
ment.(7) These orders, being expressly limitod to the Government
jungles, have not in themselves a direct bearing on the rights recog-
nized as vested in  Martoba ; but from the exhibit 409, a report
from the peshkar to the collector, dated 20th October 1842, it
appears that the new rule was probably brought into operation on
contractors with Government for cutting timber in Mardi, Dasnali
Sulali and Balemani jungles of Kaignad, comprised within the
(1) Ex. 217, Printed Documents, p. 347. (2) Ex.79, Printed Documents, p. 61,
(3) Ex. 80, Printed Documents, 62. (4) Ex. 73, Printed Documents, p. 40.
(5) Ex. 82, Printed Documents, p. 64, (6) Ex.83, Printed Documents, p, 66,
(7) Lx, 83, dated 26th December 18:3; Printed Documents, p. 68,
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1879 . phmtlff’s claim. What was doue pon the report does not appear,
Duasxanr-  but it incidentally shows that -the revenue officers had taken on
M;,I.’A themselves to give a contract to Goa traders by which the latter
ngg(g";; were authorized to cut down 20,000 tress, and that this contract
Norrr  had beon, in parts at least, actually carried out. If the plaintiff’s
KANARA, - . . qe
rights over all parts of the jungle were one and indivisible, that
single right was by such a transaction wholly set at nought ; but
by distinguishing the lands kumried from those which were still
virgin forest, an application can be found for the license which
would still leave in Martoba’s enjoyment a nght that was not .
necessarily invaded. : ,
In July 1842 the witness J. F. D’Souza applied for and
obtained permission to cut twenty-five blackwood and four other
trees in Kaignad and Goera. The same witness at a later time,
i. e., about 1858, cut sixty trees ona permit in. Handalmakki; a
forest of Bhaire.(1) In the year 1842 other applicants were
permitted to cut trees at Hebkuli and Dasnali in Kaignad.(2) ’
The order of Mr. Fawecett, sub-cullector, dated 16th December
1842, on the subject of eight teak trees surreptitiously cut at
Navalgadde, in Kaignad,(8) implies that he considered applicable
to this placea proclamation issued three years hefore against the

cutting of teak in kumri operations. A similar proclamation, as:
appears from Mr. Blane’s report of the 31st August 1847, referred
to by Revenue Board(4) was issued by Mr. Blair in 1843 against
the cutting of teak, blackwood, poon, jackwood and sandal~wood;
but proved ineffectual on account of rights which the merchauts:
found in possession of timber asserted they had derived from:
owners of private jungles. Ifauy instances of this kind occurred-
inrelation to the lands now in disptue, they would be.of some
importance, but nene have been adduced. A :

Bxhibit No. 406 isa recommendation, dated 13th January .
1843 (untranslated) on the part of the peshkar that a contractor
DaCunha for 2,000 logs in the forest of Dasnali (Kaignad) and
Handalmakki (Bhaire) be now allowed, as he requests, leave to
cut 1,800 of them ; that permission be given for 800 trees in

[1[ Printed D ocuments, p. 794, and Ex, 256 [untransiated]. :
[2] Exs. 424, 425, Printed Documents, pp. 684, 685.
[3] Ex 84 Printed Documents, p. 67. {4] Printed Documents, p, 351:
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Handalmakki to the oxclusion of, D"lSI’lah, on “account of the teak
in the latter which might be mJuLed
Exhibits 59, 60, accommnlment Nos. 1 to 60and 61(1)area
group of orders of A.D.1844, which'show that the native officers of
the locality understood Mr. Blair’s order of 1842 as having allowed to
Martoba a right, and an exclusiveright, to cutthe firewood produc-
ed in the jungles assigned to him by those orders and elsswhere
where his right, as they conceived, had not yet been disputed. The
- subordinate officials had no authority to transgress the collector’s
orders, and interpreting them they do not seem to have gone
beyond a reasonable construction, though one more favourable
certainly to Martoba than that which eventuully prevailed.
Exhibits 86, 87, 88,(2) are orders of the same year directed to
the preservation of teak. Iixhibit 87 is simply a brutum fulmen
of the usual generality. The other orders are to the effect that
applicants for permission to cut kumri are to “specify the
jungle and place wherein they would cutit;” and that steps
should then be taken: to assign to them only such spaces as
might be kumried without injury to the teak. Martoba did
not-at-this time make any applications of the kind intended.- He
dealt at pleasure with the jungles allowed to be his, so that the
orders could not bear upon him. -There was always, as Mr.

Fisher(8) points out, *“ Sarkari” as well as ¢ vargdari” kumai.

- On the 7th November 1844 there is an order(4) from the
sub-collector Mr. Parker, allowing permission to be given to
Martoba to cut 800 trees in the Kaignad forest to rebuild his
tenants’ houses. ‘This shows that Mr. Blair’s’ order was still
adhered to ; and Martoba by the application he made virtually
admitted that he was not, at any rate, owner in all respects
of all the Kaignad jungles. If his proprietorship was
essentially integral, extending to all the Kaignad forests, and
all that they produced or- contained, he thus, by his own act,
gave the lie to that alleged proprietorship.

’ (1) Printed Documents, p. 28 ff.
(2) Printed Documents, 69, f.

. (3) Report dated 30th Auvust 1858, paras. 63, 83 ; Printed Documents, pp.
142, 145.

(4, Bx. 114, Printed Documents, p. 184,
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The accounts filed as exhibit 315 present under the years Fasli
1254, 1255 (1844~45, 1845-46) some transactions in timber. But
these donot on a close scrutiny appear to be dealings in the
open oxercise of a right of ownership by Martoba. He had, as
we have seen, obtained permission from the sub-collector to cut
800 trees in Kaignad. From exhibit 51 and its accompaniments
(MS.) it appears that at about the same time Martoba got leave
from the taksildar to cut 1,500 trees in Cloera, as his muli
holding, for a temple at Goa. Not finding trees to his liking
in Kaignad, he cut the 800 also, or some of them, in one of
the Goera jungles. Information was given to the collector by
Martoba’s cousin Rangapa, and an inquiry being directed,
Martoba relied on the permission ho had obtained. The peshkar
in Exhibit 51, dated 7th January 1846, seems fo think that
Martoba’s right to - the forests of Goer has been confirmed by
some other person having the year before been forbidden to eut
timber there ; yet ho refers also to an order of the collector,
Mr. Thompson, dated 28th January 1845,(1) in which that
gentleman reprimands the tahsildar for supporting Martoba
in his opposition to some' traders who, under a contract, as
appears, with Government, were cutting timber in Goera.
Martoba seems to have used a false pretext-as a means of
smuggling out timber for trading purposes ; (2) but there is
nothing in the transaction, when sifted, which supports a dealing
by.him on an independent right, or which militates against the
exclusive control of the timber reserved to themselves by the
revenue authorities. )

Martoba was examined as to thisbusinessonthe 28th July 1846,
and he says that when he had cut 1,063 logs he desisted according
to the collector’s order.- The Khushal Naik and Pedro, whom he
mentions as having removed some of the timber cut down under
the permis§io11 he had obtained, are easily identified as’ the persons
of the same names in the account (exhibit 815), the transactions
in which, already discussed, are thus brought into immediate

(1) Ex. 113, Printed Documents, p. 183.
(2) The duty which (Ex. 51) Martoba offered to pay iw his 'mpphca.tlon to the

‘mhsxldar, was perhaps customs’ daty under Act VI, of 1844,
(3) Bx,117, Printed Drancnt,«, P 187,
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relation with orders made, and “submitted tc, in total violation or
contradiction of Martoba’s alleged proprietary right over the timber
of the forests in question. In 1850 Martoba renewed his application
for leave to cut 800 logs of timber.(1) An inquiry was made, (2)
and the head assisstant collector, Mr. Chamier, granted leave, for
the present, to cut only 200 trees in the forests of Kaignad, Goera
and Bhaire(8) At the same time Narayan, the cousin of Bhask-
arappa, and united in interest with him,(4) was permitted, on his
application, to cut 600 trees in Kaignad.(5) On the 13th Octo-
ber 1852 Bhaskarappa applied for leave to cut 300 trees more in
Kaignad, Goera and Bhaive, (6) and this was allowed by two
orders, The latter of these is recorded,( 7) and it directs the
precautions are to be taken, so that Bhaskarappa’s trees may not
-become mixed with those of the contractors.

The precise circumstances do not appear under which Mr.

Forbes, head assistant collector, issued the order; (exhibit 116,( 8)

“dated 14th November 1845. Martoba appears to have been levy-
“ing, or trymo’ to levy, fees on the c¢utting of firewood in the
‘Kaignad jungles ; but whether throughout the jungles, or only on
the-lands assigned to him by Mr. Blair, is not apparent. The
assistant collector says: “In the matter of dispute of Nadkarni
Martobrav of Kadra, setting up his title under a mulpatta to the
forests of Kaignad, &e.,there is an order passed by the collectorin
‘the Fasli year 1252( A. . 1842), not upholding his right thereto.
Accordingly, he is competent to-collect money in respect of the
Lumrt cultivation only, but not, on the plea of his having right
~in other respects to the forests, to collect wrongfully any money
&e., from persons, natives or foreigners, that may cut bill-
est in these, which are Government forests. I have personally
‘directed the said Martobraya not to prevent such persons
from cutting fire billets). You should see that the same isacted
up to.”
"(1) Ex. 126 Printed Documents, p. 199.( 2) Ex.129, Printed Dacuments, p. 201,
(3) Ex. 130, Printed Documents, p. 202.
(4) Deposition of Ramchandra, Printed Docnments, p, 721,
: {3) Ex.127, Printed Documents, p. 200.
(6) Ex. ])7 138, Printed Documents, pp. 209, 210, see Printel Documents, p. 719
{7) Bx. 141, Printed Documents, p. 218, ('8} Printed Documents, p. 136.
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If Martoba -at that time set up an exclusive elaim to all the
Kaignad jungles without distinction, this order is a contradiction
of the whole right without distinction, whether on the ground of
a common right to cut fuel at pleasure(l) or on that of the
ownership of the Government, subjectonly to the exercise of a
right, as the assistant collector says, to * collect ‘money in

.respect of the kumri cultivation,” a way of putting the case

by which Mr. Forbes merely ‘mtlclpated the final resolution of
the Madras Government.

~Inthedeposition ofthe plaintiff(2) and in that of hxs brother Ram-

-chandra(8) stressis laid on a sale of timber by Martoba, in 1846, to
-the agent of Government. When the wholé correspondence, how-
_ever, is éxamined,(4) it turns out that, though Martoba had

persuaded the sub-conservator of forests and the assistant agent for
the Government of Bombay that he being, under his samud, pro-
prietor of Goera, was entitled to payment for fourteen poon trees '

‘cut in the Bijoli jungle of that village ; yet, when a request was-

sent to the revenue authorities; payment was refused ; and the sub-
conservator was sharply reminded that he had nothing to do’
with the questions of proptietorship of the soil. The contract -

for the removal of trees’ was then taken by Narayan,(5)
~whom plaintiff Bhaskarappa calls his younger brother(6) on

behalf of Martoba, who, it may be thought, would be disinclined

to take part in removing the property if he considered that he was
.being wrongfully deprived of it. ‘

The plaintiff Shrinivas(7) says he is aware that strangers cut

timber and firewood in the. forests in question, on permits from

(1) DeCruz, Printed Documents, p. 795,
(2) Printed Documents, p, 756, (3) Printed 'Documents, p. 717,

(4) ¥x. 275, and accompt, Printed Documents, p.509; Ex. 443, Printed
Documents, p. 686 ; Ex. 444, Printed Documents, p, 687,

(5)Bx. 446, Printed Documents pp. 690, 447 ; Printed Documents, pp. 691,
448; Printed Documents, pp. 692, 449 ; Printed Documents, p. 893,

{6) He appears to have been his cousinand a connexion by marriage. He Was
employed in the Revenue Department, and in 1852 suspended on account of the
suspicious disappearance of some documents that had been in his charge relating
to Bhaskarappa’s kumzi claims. SecExs, 161, 1613, 131, Printed Documents, pp.
244, 247, 203,

-(7) Piinted Documents pp, 7 46, 755,
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the Goverenment officers, but he asserts that ‘manafu or profit”
was paid to hisfamily down to 1861. This, he said, applied to all
the forests ; but, when further pressed, he was unable to name
any one who had paid such fees. He was able apparently to
point out in his accounts some items, for Fasli 1246 and 1247,
of sales of firewood; but. these are consistent with his being a
mere Lumrs cutter on a license, or even a mere cutter of fuel in
the exercise of a common right. No entry of real significance

could be found showing that his family had dealt as owners with

the forest timber. There is no proof whatever of the statement
“whenever Government wanted trees in this forest (Kaignad)
they paid me for them and took them away.” He admits that
Martoba had been forbidden to cut treesin the forest prior to A, D.
1861, and admits that his family obtained permission when they
wanted to cut down timber; but this he explains partly by the
fact that vargdars were mnot allowed to export without a pass,
partly by the fact of the dispute that was going onas to the right.
Yet intelligent people, like the plaintiff’s family, must have been
well aware that to seek permission was to admit the right to
grant it and the incapacity to act without it. The plaintiff’s
brother and virtual co-plaintiff Ramchandra says boldly :(1)
“The Government have never up to A. D, 1861 cut timber or
exercised any right in these forests whatever,” This is a palpable
falsehood; and there is an entire failure of evidence to support
the further statement, “We have ourselves cut and allowed
other persons to cut timber in these forests for the last twenty
years, ¢. e., from as long as I can remember.”(2) The transac-
“tions already considered are the latest of which any proof has been
attempted; and it is obvious that, so far as these afford any indica-
tion at all, it is not of an ownership of the forest timber exercised
by the plaintiff’s family, but of the absence of such ownership.

The reveune officers in the meantime went on treating the
forest trees as the property of Government. A report, dated 7th
December 1847, (3) from the peshkar shows that an application
had been entertained from a catechu maker to cut down 2,000
[1] Printed Documents, p. 717. [2] Printed Documents, p. 717*

[3] Ex. 120, Printed Documents, p. 190, Ex. 120, accompt. 1, printed
Documents, p, 191,
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khair trees in Kadra and Bore (Kaignad). o recommends that
the license be limited to 800 trees.

‘On the 12th January 1849 and the 10th Aprxl 1849, Mr, Blane
issued his orders (1) for limiting kumri cultivation to particular
localities, and for restricting vargdars to areas proportional to the
assessment they paid. The object of these orders was to preserve
the forests from injury, with which view kumst is forbidden in
places producing timber and affording facilities for its removal. It
is to be allowed cnly where it has been practised before. But
these orders not bearing, except indirectly, upon the actual exer-
cise, by Government, of the rights of an owner over the forests
timber, a full discussion of them is reserved for that part of this
judgment in which their relation to the occupation or posses:,w:
of the forest lands is to be considered.

On the 25th April 1848, Pandmzmcr, whose ewdence has
already been referred to, applies for permission to cut 150 trees in
the jungles of Kaignad and Kinnar. The application being
referred for report to the shangbhog ef Kinnar, Pandurang was
examined by that officer, who was no other than Bhaskarappa, the
original plaintiff in" this case.{2) The same Pandurang is found
on the 30th Junc 1833 entering inte an agreement{3) as to the
mode in which he is to cut, chiefly at Kaignad, 205000 billets
of firewood, for which he had contracted with the sub-collector.

This transaction took place nnder an order and a notification of
Mr. Maltby, the collector, dated 17th March 1852,(4) which
introduces a system of selling, by auwction, the vight to cut wood
in the jungles, subject to an excise of 8 annas a log orr export, and
customs duty when sent to foreign territory. In the notification
it is intimated that for the coming year (Fasli 1262 500 trees
may bo cut in Mardy, a forest of Kaignad. There is evdence
that this was at that time virgin forest,(5) and if it had never been
Lumried, it had been excluded form' the plaintiff’s possession by

(1) Ex. 91, Printed Documents, p. 75 ; Ex. 90, Printed Documents, p. 73..
{2) Xx, 264 A, Printed Document, p. 506 ; Ex, 264 B, Printed Decuments, p. 50.
[81 Bx. 841, Printed Documents, p. 533,
- [4] Ex. 170, Printed Documents, p. 256 ; Ex. 171, Printed documents, p. 25
(5] SeeIx.123, Printed Documents, p. 195 ; Ex, 404, Printed Documents,. p,.
632; deposition of Ramkrishna Shahuji, Printed Documents, p. 798,
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Mr. Blair’s orders of 1842and those of subsequent years. An
auction was then held, and instructions for giving effect to it
were sent by the sub-collector, Mr. Robinson, to the peshkar op
the 21st May 1852.(1) '

In the same year the right to fell 900 traes in Sanke Khote and
Bijoli forests of Goer, having been seld to one Marian Pereira, he
was opposed by Bhaskarappa. This is reported by Bhaskarappa’s
brother, the witness Ramchandra, as pated, and the sub-collector
insists that the transaction shall be carried out. If Bhaskarappa
offers further obstruction, he is to be prosecuted.(2) As to 100
trees similarly disposed of at Bargadde in Bhaire, no opposition

- was offered ; and it appears that the only forests in that village
(exeept Bali), now claimed Tby the plaintiff, are those called
Kalani and Handalmkki.(3)

In January 1853, Bhaskarappa obtains leave to cut ten trees at
Malapur (Kaignad) to present to a tempie at Gokarn, to make a
chariot for the idol there.(4) It is obvious from this that he was
rigorously excluded from exercising an owner’s rights over the
timber in the forest.

On the 80th April of the same year, directions are given for an~
nouncing a sale, by auction, of the right to cut timber and fire-
wood in the jungles.(5) The accompaniments to exhibit 411, the
first of which has been translated at length (MR.), show that the
contracts extended” to Hartage, Sankargiri, Mardi, Majal,
Balemani Devkar, Handegadde and Konipet, Halge, Malapur and
Bolve, in the village of Kaignad, to Purat and Bargadde and to

“Goera. Bxhibit 341, the contract of the witness Pandurang,(6)
is one of those entered into on this occasion.

In Fasli 1264 (a. ». 1854-55) the notification, exhibit 384,(7)

{1] Ex. 132, Printed Dosuments, p. 204,

[2] Ex. 136, dated 16th August 1852, Printed ; Documents, p 208,
3] Sec plaintiff's deposition, Printed Documents, p. 754, ad fir., as correctel.

4] Bxs.133, 134, 135, Printed Documents, pp. 205, 208, 207,

[31Ex. 93, Printed Documents, pt 81,
{6] Printed Documents, p, 791 ; Printed Documents, p. 533, where the word
January is given by mistake for June.
{7] Printed Documents, p. 669,
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indicates an extensive felling of teak trecs by Government in the ’
jungles of Balemani, Dasnali and Sulali, in Kaignad. On the
24th May 1855 one Texeira contracts{1) for fifty blackwood trees .
at Balemani and other places. A report of claims made on the
23rd July 1855(2) shows that timber had been felled in Balemani,
Devkar (Kaignad) and in Yeda Kalani Bail, which seems to bo
the Kalani forests in Bhaire. A statement, dated 27th September .
1855,(38) shows about 1,000 trees confiscated in the Kaignad and

" Goera jungles, and on the 28th Bhaskarappa applies for leave to

cut’ 200 trees for building his house.(4) Leave was granted for
only 100, and not in the Kaignad forest, but apparently at Goera

and Bhaire.(5)

On the 11th Mar ch 1856, Ramchandara, brother of the pl‘untxﬂ'
obtains permission(6) to cut four trees in the Goer or Kaignad
forest for boat building., Ramchandar could not remember this,
(7) and his whole testimony relating to the forests is very
unsatisfactory. ’

Exhibit 159, dated 21st February 1859, (8) is a mnotification
of a sale by auction, of timber in the forests of Shidagunje, Virgs:
and Malapur (Baignad). ~ Exhibit 15(,(9) and several following
documents, relate to a sale of trees notified by the assistant
conservator of forests, and the results. From these it appears
that timber was sold at Bolve and Malapur in Kaignad.

This selection from a much larger mass of = documen-
tary evidenco (10) is sufficient to show a continued and
consistent  exercise, on behalf of Government, of ity
proprietary right over the  timber, and even over the \
firewood . in the forests in dispute, from the time that the.
assertion of the right became a matter of appreciable consequence.

(1} Ex. 140., Printed Documents, p, 212,

(2 )} Ex. 287, Printed Documents, I 672. (3) Ex. 386, Printed Documents, p,

671.

(4) Ex. 142, Printed Documents, p. 214, (#) Ex. 144, Printed Documenis, p-
217,

(6) Ex. 145, Printed Documents yDe 218.° (7) Printed Documents, p. 721.

(8) Printed Documents, p. 226. (9) Printed Documents, 228.

(10) See the judgment of the District Judge, p. 68, and the abstract <howm~
transactions as in an index put in to the hearing of the appeal, A pp XNo, 10,
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In teak and the other specially valuable kinds of timber it is
admitted that the ownership of the plaintiff’s family was never
recognized, (1) though such a right was more than once assert-
ed ; (2) and as other kinds acquired a market value, they seem
to have been invariably treated as objects of a similar right

to. that vested in the Grovernment with respect to teak.(3) The -

witness Ramchandar says, indeed, (4) that he and his family
have cut timber as long as he can remeber, and that a Govern-
ment officer purchased from them ; but the case turns out, as
already shown, to be one in which the alleged ownership was
entirely denied. The plaintiff Shrinivas (5) said he had accounts
of such timber cut by his family in the forests. In those that he
had filed (exhibit 315) the only distinct transaction rests, as
already seen, upon a permission from the sub-collector. The
further accounts produced in the course of his examination (6)
come down ouly to Fasily 1248, as we have already seen. Some
letters produced at the same time point, like the accounts, to
occasional transactions in the forest timber on Martoba’s part
between 1242 and 1250 Fashi (s. p. 1832-41). The first is from
Shable Camut in Fasli 1249, and speaks of a contract in the
Dasnali and Sulali jungles, out of which arose the occasion
probably for Mr. Blairs’s order, exhibit 110.(7) The second
is a letter from onc TFrancis, agent for Thomas Costa, dated
- 18th May 1840, engaging to pay Rs. 65 for the farm, during
three years, of the jungles of Sulali and Balemani. The fourth
ijs from the same, engaging to give 11 Ibs. of paper for one
month’s cutting in Malapur. This is dated in Fasli 1249 (A. .
‘)3839—40). The third has no year inscribed on it. It requests
Martoba to foward sixty-cight yokes of timber detained already

for two years.

In the second letter there is a reserve of the five superior kinds
of timber preserved by Government. Why this reservo should
be made on a private estate, does'notappear. Butit i‘s, of course,

(1) See plaintiff’s deposition, Printed Documents, p. 736,
(&) Accompts. 23, 24 to Ex. 36,
(3) Printed Documents, p. 746, + {4) Printed Documents, p. 717.
(5) Printed Documents, p. 735. (6) Ex. 331.
{7) Printed Documents, p. 179,
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conceivable that Martoba as owner might be actuated by the same
motives as .the Government itself. In the fifth letter, however,
dated 12th January 1841, Fernandez, on behalf of Costa, engages
to give three reams of paper for a license to cut forty teak and
ten blackwood trees in addition, it would seem, to the contract
in the fourth letter. If the privato ownership set up by.the
plaintiff did not include the select trees, this contract was a fraud
on the Government: If it did include them, thea every per-
mission sought and granted for the cutting of teak and blackwood,
as well as in the case of other trees, was necessarily a contradic-
tion of the general ownership of the plaintiff's family over the
timber. :

In the sixth letter one Jaki Iernandez explains that an
‘apparent excess beyond his contract was really not committed
by him. This is in Fasli 1248. The seventh letter refers, by,
implication, to a right asserted over the Kandse jungle (Iasli 1242).
The eighth engages for compensation for a wrongful cutting in
Konipet (Kaignad) in Fasli 1848. The ninth is a promise to
pay at a fixed rate for wood to be cutin Ghatke adjoining

Marde and Majal. - Majal of Kopp Majal was varg No. 36, -

created in Fasli 1241.

Tt is not shown that there was an - actual felling and carrying
away of timber corresponding to these indications; yet the
lotters do, no doubt, suggest, like the memoranda in the same
compilation, that Martoba was doing what is obvious from ex-
hibit 110, also selling timber, until the collector’s intérference
put a stop to it. There is no authenticated instance afterwards
and Martoba’s submission, as well as his attempts to evade the
order, prove convincingly that he could not have been satisfied
he had a right to the timber. The plaintiff not being able to

~deny that strangers had, on licenses from Government, cut tim-

ber before 1861, (1) says they paid his family “ ‘munafa,’ 4. e.,

. fee or profit,”(2) but of this there is no evidence, any more

‘than of his having cut trees in spite of the collector’s prohibi-

tion.(3) " He admits that Government cut teak trees and took

them: away. - His assertion, that they paid for them,is quite
(1) Priuted Documents, p, 748. ~ (2) Priuted Documents p. 746,

(3) Ix, 117,
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unsupported. (1)

The testimony of Pandurang,(2) that he purchased trees from
the plaintiff’s father, has already been considered. His account
of a transaction in cinnamon bark is open to the same objections.
The witness Narayan(3) says he purchased khair or catechu trees
from Bhaskarappa about the year 1846 in Bali, Kaignad and
Goera. In 1847, as we have seen, there is an indication of a
considerable tramsaction in khair trees on behalf of Govern-
ment. (4) Goorrai(5) deposes to his having paid Rs. 12 for
gallnuts and Rs. 6 for twelve trees to Bhaskarappa about 1356,
but his statement is mot calculated to win confidence. Mir
Karim{6) bought Rs. 2 worth of wood out of Konipet from
Bhaskarappa about 1853, at a time when Bhaskarappa was
‘manager of Malapur. Gopoo(7) bought firewood from a mem-
‘ber of the plaintiff’s family for a - couple of years betwecen thirty
‘and twenty years ago. When a prohibition against cutting
without a license from Geovernment was then imposed, he took
‘out such a license, and an attempted obstruction by Bhaskarappa
was removed by the village officers, This witness’s testimony
shows - clearly both that the plaintiff’s family for a time made
mouney by the forest wood; and that this was then prevented in
‘the interest of Government against the efforts of Bhaskarappa.

Balkrishna (8) says his brother bought some wood from
Martoba twenty or twenty-five yearsago. It camo from Bar-
gadde, to which, as far as forest is concerned, the plaintiff set
up no right.(9) It may be inferred either that there may
"Jave been some timber on land not reckoned as forest, or elso
that, right or no right, Marteba was glad to get a consideration
for his permission to cut wood anywhere. '

Soobh Naik purchased about seventeen trees from Bhaskarappa
fifieen or sixteen ycars agoe out of Marde and Bore. The witness

~says he went first to the peshkar and asked permission to cut in
(1) Printed Documents, p. 755, 750.

(2) Printed Decuments, p. 761, (3) Printed Documents, p. 765,
. (4) Bx. 120, Printed Documents, 100, (5) Printed Documents, 768.
(6 Printed Documents, 769. (7) Printed Documents, 770,

(9 Printed Documents, 770, ¢9) Printed Documents, 754,
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the Kaignad forest, which was‘refused, on the ground that it was
vargdar’s property. That the peshkar should have given such
an answer in 1856 or 1857, when the Government had long been
selling the timber in the Kaignad forest, is ineredible, and it turns
out that the plaintiff's father applied for permission(l) io
cut in the Bore jungle to Mr. Poulton, the assistant conser-
yator of forests. ' '

Ganna Shetti bought some wood and bamboos twenty years
ago out of Bhaire from Bhaskarappa.(2) There was no res-
iriction at that time, apparently, on the cutting of bamboos..
What the wood was, the witness does not say. '

This is the sum of the testimony by which the plaintiff en-
deavours to make out his exercise of ownership over the tim-
ber in the forests in dispute. It is easy to understand, with-
out impeaching the veracity of the witnesses, that people hold-
ing, like the plaintiff’s family, a large extent of land, and fre-
quently filling local offices, may have had some transactions
in timber in the extensive forests bordering on their property,"
or for some parposes even included in their estate, without
the superior officers of Government having any suspicion of
the fact. They may very well have sold timber, in some in--
stances, from lands, as at Bargadde, not reckoned as forest at all.”
"The evidence, both in quantity and character, falls very far short of
what one would expect in the case of an undisguised exercise of
ownership of the timber during a long term of years, and over '
a tract of country measured by hundreds of square miles. (6 )
All the witnesses go back many years for the transactions to
which they depose, and it may safely be presumed that none
could be got who would venture to describe similar dealings in.
more recent years.

The defendant’s witnesses, on the other hand, depose clearly to
the absolute control exercised over the timber by the Govern-
ment. Mr, Muller, assistant conservator of forests, says (4) that
“no one could enter the forests and take wood as he liked,” or
otherwise than on permission granted. He says that Bhaskarappa

(1) Ex. 360, (?) Printed Documents, p. 773.
(3) Sce Printed Documents, p, 796,  {4) Printed Documents, p. 775,
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‘and his family “made applications, like any other raiyats, for
timber.” No contractors were interfered with by them.  When
land was given at Marde to Annapa for cultivation, it was cleared
by burning the timber, except blackwood.

The witness Fernandez (1) deposes to the cutting and selling
of timber by Government in several of the forest tracts in dispute,
and to the prevention of cutting without a license. Heis con=
firmed by the forest inspector, M. DeCruz, (2) who evidently

has a minute acquaintance with the locality. This witness de-’

poses to frequent sales of timber by Government ever since 1845,
‘and says that no one was allowed to cut timber without a license,
though at first the cutting of firewood was free. The emphasis of
this deponent’s statements, however, may possibly have been affect-
ed by his having been sued by the plaintiff’s brother.
‘Ramkrishna (3) says Government cut wood for its timber
stores in Goera, Kaignad and Bhaire, und also sold 1if to con-
tractors. Krishnaji (4) confirms this on an acquaintance with
the forests from 1850 to 1860. ‘ ‘
Ramchandra Nilkantappa (5) cut timber under. contracts
with Government for four years (1853-56) in the disputed
jungles. Questioned as to obstraction on the part of the plaintiff’s
brother Ramchandar the witness denied it, and denied, too,
that he had ever paid him any money. Balappa (6) took a con-
tract, which he carried out for cutting trees at Virje. This
‘witness also sold a quantity of gallnuts on account of Bhaskarap-
pa : but where these were collected, does not appear.
- Haidarkhan’s evidence relates to 1859, when the dispute be-
tween the parties was clearly defined ; but Shesha Maistree’s
contracts (7) are of Fasli 1256 (a.p. 1846-47) and 1261 (4.,
1851-52). Rouza applied for wood, and obtained it in 1842 (8)
from Kaignad and Goera, and in 1852 from Handalmakki in
Bhaire. » '
There cannot be any reasonable doubt, on a consideration
of tho whole of this evidence, that from the time when it be-
(1) Printed Docnments, pp. 780, 782. (2) Printed Documents, p. 794
(3 ) Printed Docaments, p. 797, (4) Printed Documents, p. 801.

(5) Printed Dpcuments, p. 790.  (6) Printed Documents, p. 791,
{7) Exs, 260, 266 ; see Printed Documents, 793. (8) Ex. 256,
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came worth while to do so, the Governmeént officers asserted and
exercised constantly and openly the proprietary right over the

-timber of the forests which they alleged was vested in Govern-

ment. The plaintifi’s family knew this, submitted to it, them-
selves applied repeatedly for timber to the revenue officers, A~
few trifling and probably furtive transactions, which, witnesses
after a lapse ofseveral years.say, related to this or that one
of the disputed jungles, cannot be set for a moment against such
a body of testimony.(1) From 1842 downwards there is no in-
stance which goes effectively to disprove the acquiescence of the
plaintiff’s family in ownership of the Government. 1t is clear that
this ownership had not been parted with at all in the opinion of
the parties most interested. Ef it had been parted with, and had
become vested in Sadashivrao or Martoba as au .integral portion
of the estate in the land which the plaintiff says was theirs, then
the assumpt‘ion and the exercise of ownership by the Government
over the trees from 1841 down to the filing of the suit, was it~
self a perpetual ouster of the family from a portion of their estate,
and, co upled with other proceedings which we have still to ex-
amine,would constitute a complete eviction of the owners as such,
notwithstanding partial indulgences allowed to them in another
character. - If there was such an ouster, proved as to the whole by
a multiplicity of acts bearing on the several parts of the estate,
but all referrible to the same principle or purpose, then the
plaintiff bad a cause of action of the nature of ejectmient so soon
as he was disturbed in his possession by any of these acts, in their
legal nature such as to contradict and annihilate his right throu&l}-
out the estate, even though their immediate physical incidence was
on but particular portions of it,(2)—a cause of action extending as
to its physical object to the whole property, because his power over

the whole was invaded and overthrown. Regarding the plaint

tiff’s right, therefore, to land, to timber, to kumrs eultivaiion

{11 Possc:stonam. .....alia vere, alia imaginaria. ... Inayinaria vero wbi quis s
grsserit ae st possider-t cum alius possideat ; Bracton, fol. 39. Seealso fol. 41p.

[2] Nonutiqueita aceipicndum cst ut gl fundum possidere velit ommnes glebas cir
cunambulet ; sed sufficic quamlilct partem cfus fundi introire, dwmmentaet cogites
tione hac sit, ut totum fundumusgue ad terminum velit pessidere,” Dig. Lih. 41, tit-
2401, 3,25, 8ee Voct’s Commentary ad loc, §. 9, and Gladstone v. Padwick, L; B
Ex., 205, '
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and to reclamation and disposal at his own mere will, as parts,
so far as the right is concerned, of a single legal unit (and
this is the point of view we have been invited to adopt), it
cannot be doubted that the cause of action arose far more
than twelve years before 1870, when the present suit was filed.
The trees were cut down and sold by Government'; the plain-
tiff was prevented from disposing of them; his use of the land
was confined to comparatively small spots in the forest; grants
wero repeatedly made of land within the circuit of his alleged
estate. This using and disposal of any portion whatever, at its
discretion, by the Government necessarily implied possession
of the whole, a possession against which howover unrighteous-
ly assamed, tho plaintiff could not possibly struggle except in
the law Courts, and to these he did not resort wuntil his re-
,course to them had, on his own hypothesis, long been barred
by limitation.

We have been referred on the part of the plaintiff to the
case of Musst Manserun v. Musst Luteefun,(1) where the fami-
liar rule is applied that a regular deduction of title accompanied
by a corresponding enjoyment, supports an allegation of right.
Here, in so far as the right rests on the sunads it is not supported
but contradicted by the active enjoyment assumed on behalf of
the Government, thirty years almost before the institution of the
suit, of an important part of the advantages conferred by the
grants, and upon an assertion of right which, if the grants aro
to he construed as the plaintiff desires, called for immediate action
in the Court on his part. His claim, therefore, on the sanads is
‘as untenable in view of the transactions we have heen considering
as of the other circumstances which, as a whole, make it, in
our opinion, quite unsustainable. It is wo less contradicted by a
serics of transactions by which the Government officers disposed,
from timoe to time, of portions of land included within the confines
of the estate which the plaintiff says was his. Supposing the
plaintiff's family were in possession of the 300 square mvles of
forest conferred by their grants, every acre disposed of by the
Government without their assent was an invasion of their whole
property. It has been contended by Mr. Shantaram that although

(1) 8 Cale. W, R., 46,
B. 38. '
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such of thosc new grants as were acted on, constituted trespasses

_on which suits might have been brought as to the individual

encroachments, yet the general possession, the possession of the
remainder, was not disturbed by them ; and that, although the
suits at one time available, on the ground of the several

‘trespasees, have become barred by limitation, that does not

touch the case of the bulk of the property from which he
contends that the plaintiff was not ousted il 1861. Now, as
affording a ground of inference either that the plaintiff’s family
never trusted to their sunads, or had abandoned what claims they
could have made under them, these repeated invasions, of what
the plaintiff’s family must have known to boa well-defined and
proveable title, are of the utmost significance. To have abstained
from legal preceedings while not only their enjoyment of the
{imber but their possession of the soil of the forests was
every now and then invaded, without apology and without
regard to their remonstrances, and that, too, not in the assertion
of a particular right confined to the land d'sposed of, but of a
general right, under which they would eventually be stripped
of their whole estate,was a practical acquiescence in that right
as vested in the Government against which there is nothing to
be set but the respect which the family entertained for the
revenue officers and their reluctance to engage in litigation.
These are not sufficient reasons. When an infirmity of title
is suggested by other considerations, the quiescence of the plaintiff's
family is most naturally referred to that as its true source, and
thus again a strong presumption arizes against the sanad titles ;
although, should those titles be otherwise proved, the occupation,
by the Government or its grautee, of a definite portion of land
embraced within the larger estate of the plaintiff would not
necessarily dispossess him of the whole.(1) The estate at large
in such cases, however viewed by its owner, is an essentially

“arbitrary aggregate. So is the portion appropriated : it may

be separately possessed, and its possession separately lost and
acquired without affecting the legal relation of the owner to
the residue 5 while the cutting of timber, though on a small

(1) ¢ Locus cortus cx fundo et possideri ct per loizgam possecsionem capipotest,”
Dig, Lib, 41, tit, 2, £r. 26 Voct’s Comm,
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seale here and there, in places selected at the pleasure of an in-
vader and the simultaneous prevention of the like acts on the
part of the owner, necessarily constitute dispossession as to the
whole forest so far as regards the timber and all rights with
which the ownership of the timber is integrally connected.(1)

- But if,. setting the sanad titles for a moment aside, we deal
with the question between the plaintiff and- the collector, as
resting on’ the position of the former as vargdar, some further
inquiries become necessary and the acts of the parties may
possibly be regarded from a different point of view. We have
not only to consider what is to be regarded as the tract of forest
for which a kumsi varglar pays assessment, but to answer

the questions—What is the nature of the right that ho has -

in or over such land? Is it a mere profit @& prendre, or a
sorvitude, or is it a true possession which developes itself into
ownership ? In what sense and to what extent is the vargdar
owner ? Are there acts of enjoyment of the nature of a profit
a preadve, or of the exercise of a fee in alieno solo, to which,
‘albeit his titlo is good, heis bound to submit? Is he subject
to a right in the Government, orits grantee, to reduce the
land held by him as foresi, at forest assessment, to cultivated
land with or without compensation ? As to the first of these
questions we lave gome reason to conclude that the mere payment
of a kumri tax, however it may have indicated that some land
was beneficially occupied by the vargdar, afforded by itself no
certain evidence eithor of the place of that occupation, on of
its nature as temporary or permanant, as held on proprictary
ight, or as merely casual and precarious. It is the possibility
of referring the exaction levied to some particular area, shown
to have been actually and exclusively held by the tax-payer,
either by extrinsic evidence or by that of the Government
accounts themselves, that malkes the payment and receipt of the
tax a practical assertion and admission of private ownership
of the space thus vendered distinguishable.

But private ownership being established, it still remains truo
that “a property in the soil must not be understood o convey

(1) Savigny on Possession, 8, 22 ; ich. dem, Lord Cullen v. Jokasen 2 Str., 1142;
MeDowneld v, McKinty, 10, Ir L. B, 514
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the same rights in India as in England.”’(1) It may be sub-
ject to restrictions and qualifications, varying according to the
peculiar laws of each country ; and those acts under one system
would be riecessarily regarded as contradictions of any owner-

- ship over the object on which they were excrcised, except that

from which' they spring, might, under another system, be quite
compatible with an ownership(2) subsisting unimpaired side by -
side with the limited right to which they would be attributed.
The exaction of a share of the crops is itself an instance of
this divided dominion. The reserve of timber generally, as of
particular kinds of timber, may be referred to it. The owner
by grant or by acquiescence would in such a case, notwith-
standing the exercise of the reserved rights, be owner still of
the soil of which for all other purposes he had been allowed
an exclusive occupation. It is even conceivable that his owner-
ship; or rather part ownership, emanating as a legal right from
the State(3) should be subject, though otherwise fully recognized,
to a retraction or diminution, in the intrests of the community,
for the purposes of high sultivation, as in the case of the wastes
of mirasi villages(4) and as under the Mahomedan law, grants
of land may ordinarily be resumed if not cultivated in three
yearé. The plaintiff himself seems to point to the allotment, at
the discretion of the offiicials, for high cultivation of plots of land
out of his estate ; (5) but it has not been contended, on either
side, in such case that such a residual right, still vested in the
Oovernment, is compatible with a private ownership of forest
lands as against the State. The spaces of which the Go\\'rernni%pp
has disposed for improved cultivation within the area for which
a humat tax has been levied from the plaintiff, are pointed to, on
the one side, as indications that the levy implied no admission
of proprietary right over any part of what was subjected to the
impost 3 on the other, as mere encroachments by wrongful appro-
priation, not touching theright to the remainder of the property
(1) Sir J. Shore in Fifth Rep. p. 203,
(2 Sece Pothier Traite du Droit de Domaine de Propriete, ch. I, ss. 14, 8,

(3) Von Savigny’s System, see, 57, “Aljus privatum sub tutela juris public

latet.”—Bacon de Just, Univ. Aph. JII.
(+) Sce above, p. 91, And Place’s Rep. on the Jaghir, Fifth Rep., p. 717,
(5) Printed Documents, 747,
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The more comprehensive the alleged title of the plaintiff, the -

more significant, from this point of view, would be the successive
invasions of it, as a series of practical denials of that title in its
whole extent, quite - incompatible with its exercise ; but if these
acts can be referred to parts of the physical object of the right,
that is, to spaces in the forest legally separable from those allowed
to remain, uninvaded and unclaimed, in the plaintiff’s possession,
his right to the latter might still “subsist, though within limits
narrower than his claim. What the  Government intended, and
practically intimated through its officers, constituted the bounds
which it set to the plaintiff’s acquisition though its acquiescence,
both as to the extent of rights to be exercised and the local limits
within which they were to be exercised. As to the former point,

. we have seen that whether Sadashiv and Martoba gained a

* general ownership of the soil or not, they either did not gain an -

-

ownership of the timber, or were wholly .ousted from the exercise
of that ownership from 1842 downwards; as to- the latter, we
have to see, first, how far, if at all, the officers of Government
allowed an vndisturbed possession of the forest lands to the plain-
tiff’s family ; how far they actually disposed of those lands and
on what avowed title ; and, lastly, how the enjoyment, whether
it is to be called possession, or by some other name, held by the
i)laintiﬂ’, was affested by the general administraticn of the forests,
and the special orders in the course of that administration down
to the time of his final and complete expulsion in 1861. The
rights of a grantee are defined by the grant under which he holds :

interest grows up under the influence of custom and practice,
and may assume various characters admitting of no single
definition. Although the continued operation of a sanad held
'by the plaintiff is irreconcileable with a series of acts neces-
sarily referrible to a right inconsistent with it, yet it is quite
conceivable that a vargdar, may, as such, have rights subject
‘to comsiderably greater derogations than can be reasonably
engrafted on the documentary titles” in this case, and capable,
therefore, of continued existence and recognition, notwithstand-
ing 'large deductions from their completness according to the
widest description. The position of the plaintiff’s fumily,

somuch as it confers he owns, and no more. The vargdar’s.
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whatever its- origin, is admitted, moreover by both parties in
this case to have been more or less affected by the particular
transactions between them and the revenue authorities, The
plaintiff asserts that his titles have thus been confirmed or
even created ; the defendant that these titles have thus been
annulled or prevented from ever coming info existence. It
is" necessary, therefore, to consider the facts connected with
several appropriations of land by the revenue officials within
the limits of the plaintiff’s claim.

The first of the titles created by the DBritish Government

officers is one in favour of the plaintiff’s own family, In Fasli

1241 (=A.D. 1831-32) the forest warg No. 86 was formed out
of kulanasht and at Kaignad in favour of Martoba. The

" inconsistency of his accepting this as a geni wvarg bearing a

new assessment with his being already proprietor under a
sanad of all the forest within the village houndaries is obvious.
Its subsequent change to a mulé varg was made in Fasli 1248

(A. ». 1838-39) wunder Mr. Viveash’s notification, allowing

_changes of that kind. The notification does not say anything

expressly of forest wargs bearing only an assessment for kumré
or forest produce;and that Martoba should have been allowed
in 1838 to become muli vargdar of this forest holding, is opposed

‘to the notion that bums? assessment then implied no more than

a casual precarious interest of the nature of a farm of the tax
onactual cultivators, and was, indeed, a sign that no higher
interests subsisted. But why, on the other hand did Martoba
take up this vary out of his own property ? His doing so was
an admission that it might be granted, and thus a denial of his
own title, whether as sanad-holder or as mere vargdar over
the lands comprised in it. It scems to have been formed ount of
apart of the forest called Kopp Mazal, which does not appear
under any other vurg. Martoba afterwards sought to have
lands in Sulali and Balsewadi also recognized as included
in this varg No. 36; but the village accountant repor-
ted in 1841 that they were not mentioned as belonging
to it in the accounts.(1) It is clear that there were some
forest lands at Kaignad to which Martoba was not entitled either

(1) Ex. 200, Printed Documents, p. 304,
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as sanad-holder or as vargdar in 1831-32, and the question then 1879
becomes what these were ? BHASKAR-
) APPA

* The grant of a piece of waste land, called Jamkhand, on the v.
6th March 1848 (1) appears to have been more probably of land LTE’;‘}fO%Og;,
once alrealy cultivated and then deserted, than of forest land, IS;%T;;
Jamkhand does not appear as the name of any tract of forest at -
Kaignad, and no importance, therefore, is to be attached to this
document. :

In 1848, Narayan or Amuppa, son of Ramappa, applied for
about 200 acres of forest land at Marde in Kaignad.(2) The
place seems to have included also a tract of land, properly call

Bedhowarkodi or Bhowarkondi. The assistant collector assented
to the application, and directed that the land should be surveyed.
Martoba objected ; (3) but Mr. Malthy, the collector, having
personally inspected the place, set aside the objection, and pre-
scribed the terms on which Anappa might have the land.

When Anappa, after some delay, agreed to the terms, the sub-
collector issued the requisite. instructions, (4) dated 15th Septem-

ber 1852. The report of the deputy tahsildar() shows what
progress had been made in carrying these out on the 8th August
1854. Anappa was then in full possession, and of this Bhskar
complains on the 20th November 1855.(6) Yet the land was
never restored. The transaction, as a trespass now irremediable,
is admitted. That Bhaskarappa should have submitted to it, is
strange, relying, as he did, nccording to the case now made for
him, on his proprictorship of the land in question under his

~sonad. In his list, exhibit 864, prepared in 1841, Martoba
" includes Marde in the forest claimed by him, by not mentioning

it among the kulnasht land. That he should have submitted

even as vargdar, implies, primd fucie, either that his varg did

not extend to the land in question, as the collector seems to
(1) Ex. 122, Printed Documents, p. 194,
(2) Ex.123, Printed Documents, p. 196; see Ex, 281, Printed Docun{cnts,pp.
317, 380; Printed Documents, p. 660; accompt. 2 to Ex. 379, Printed Documents, o8,
(8) Ex. 281, Printed Documents, p. 517. Ex. 404, Printed Documents, p. 632 ;
- Ex. 3880, Printed Documents, G60. .
’ (4) Ex. 397, Printed Documeﬁts, p. 681,
(5} Ex. 380, Printed pocuments, p. 650,
{6) Ex. 281, Prinfed Documents, p, 517,
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to have thought, or else that his right was subject to a special
derogation when the land was required by Government to supply an
applicant with a place for the higher cultivation. The local exami-
nation by Mr. Maltby, however,could not have been necessary, al-
though possibly for various reasons desirable, if Martoba’s right was
at that time deemed a merely precarious revocable farm of kumari
fees and wild jungle produce. What the whole transaction
suggests 1is, that Martoba was recognized as having, in his

.character of kumri vargdar, possessory rights, but rights which

did not, in fact, extend to the place in question. In his exami-
nation the plaintiff Shrinivas endeavours to get outof the difficulty
by saying that the land was not part of Marde; (1) but this is
obviously false, as Bhaskarappa’s petition shows.(2) '

The next grant (3) is one of some land, called “Pallasmal,” at
Bhaire to the patel Tumma Naik. But as this is not shown to be
Kalani or Handalmakki, the forests in that village to which plain-
tiff’s claim is now eonfined, it- would require no further discussion,
bus for the looseness with which the plaintiff sets fcrth the local

‘boundaries of the land claimed at Bhaire. The grant of Kumbi-

yagal to Puda Gavda is of ‘a piece of rice land, bounded all round
by forest it is true, buf not, therefore, itself forest.(4)

In 1853 one Dhevganna applied for land in Dasnali, one of the
Kaignad jungles. It was granted, subject to assessment, accor-
ding to estimate, by the assistant collector on the 25th February

1854 (5) Bhaskarappa set up a claim to the land, and relied on

its having, in 1832, been entered by the shanbhog, in his account
of the inspection of lands and crops, as included under a wugrg

" called Ramshetti Sulale. On investigation, the sub-collector

found (6) that that varg comprehended only the two plots called

- Sulale and Balemani ; and concluding that Bhaskarappa’s claim

was entirely groundless, ho confirmed the assignment to Dhev~
ganna. Bhaskarappa could not, on this oceasion, have relied on
his sewned 5 he took Lis stand  simply on his vargdarship: this is

{1) Printed Documents, p. 752, (2) Ex. 281, Printed Documents, p. 518.
(3) Ix. 121, Printed Documecnts, p. 193.
(4} Ex. 879, Trinted Documents, p. 603.
(5) Iix, 396, Printed Doduments, p. 678,
(6) 396, accompaniment, Printed Documents, p. 679,
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strange, and it is strange that, when his proprietorship was thus
‘invaded, he did not at once institute legal proceedings. But
taking his position as that merely of vargdar, his conduct is easily
explained. - Dasnali, though Martoba had sold timber in that
jungle in 1838 or 1839 to Shable Camut, (1) was not really
included in the varg in which by fraud or carelessness, it had been
entered twenty years before ; and not finding it attributed to any
other varg he had to submit.

Ganna Shetti (2) has obtained a new varg from Government at
Marde. The grant to Mahomed Isuf, which he describes as in
Bargadde, (3) appears (4) only to be near Bargadde in Bhaire.

About Bargadde itselfthe plaintiff gives contradictory accounts,
(5) as Bhaskarappa formerly made unfounded claims ; (6) but,
on the whole, it appears unlikely that the land is included in
Kulani or Handalmakki, which only are set forth in exhibit 62
as included in Vishvanath’s vary in Fasli 1260 (a. p. 1850-51).

~ Shrinivas says now that Bargadde is rice land, and that no part
of it is included in this suit ; nor has this been disproved by any

counter testimoney, except his own earlier and apparently ill-con~

sidered statement.

In 1859 the parties were already at arm’s length, so that the
less weight is to be given to be document exhibit 156.(7) From this
it appears that several persons having been found cutting kumae
at a placé called Hoskeri in Shidagunji, a forest of Kaignad, an
inquiry was directed. Bhaskarappa claimed the Innd for bumr
purposes as included in his geniwvarg No. 3 ; but the sub-coll-

“ector disbelieved his account, and directed that the land should
be dealt with as Government property free from private
claims. It appeais from this, that even after the com-
plete resumption of the kumri lands by the revenue offi-
cers, so far as possession and dominion were concerned, the
vargdars charged with kumri assessment were still recognized

(1) Printed Documents, p. 739. (2) Printed Documents p. 773,

(3) Printed Documents, p. 781. (4) Ex. 390, Printed Documents, p. 673.
(5) Printed Docuwments, pp. 753, 730, 73L
. (6)Ex, 460, accompaniments, Printed Documents, pp. 694-704,

(7) Printed Documents, p. 235,
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as having a right of a personal nature to earn the amount
preferably to others in the particular warg (==estates) for which
they were charged.” In the particular case, however, the
land in question was found not to lbelong to a vary for which
Bhaskarappa paid.

Ramchandar is "1857,(1) as well as Bhaskarappa in 1855(2)
complaints of the grants of jungle lands that were really his-
property ; And that these grants, or some of them, were
of lands: included within the present claim, is admitted by
the plaintiff Shrinivas(8) He adds: ¢ This has been going
on from the commencement of the British Government ; and
there is separate assessment for these lands.” If that is so,
it is impossible that he cwn have held a recognized unqualified
ownership under his sanads. If, as vargdar, he was a forest
proprietor, he must have been a proprietor within narrower
.bounds than he now asserts, or with rights very materially
(iunliﬁed. That weuld necessarily be so, if, in spite of his
ownership, the. Government exercised a right of converting
his forest at will into rice fields. It has been a not a unusual
experience in other parts of India that forest rights or
privileges should be extinguished by grants of the land for
regular cultivation.(4) Instances occur in the work of M.
Laveleye of a communal ownership of the wastes, as in Russia
aud Java, coupled with a right in individuals to reclaim and
retuan in high cultivation particular portion of the soil ;(3) and
suc ha right might possibly be retained by the Government

(1) Printed Docnments, Ex. 282 ; Printed Documents, p. 519.
[2] Ex. 281, Printed Documents, p. 517 ; Tx. 280, Printed Documents, p. 516.
) [37 Printed Documents, p. 747.°
[4] Compare the remarks of Sir 1. Maine, quoted above.

[5] See above, Sucha case appears, too, to be contemplated in Bracton,
£..226, where in an “ Assisa Nova Disseisine” it is said: “Ttem (lenens )
decere potest quod nella commisnia pertinct ad tale tenementum (scil querentisy ;
quia illud fuit a'iquando foresta, Loscus, ot loeus vaste solitudinis, ot communia,
el jam dnde officitur assartum, vel vedactum est in enlturam et non debet communia
pertinere ad communtam ¢f whi omnes de pubria solebant communicare,” The
appropriation of a private estate out of the common waste is recognized, but
without (according to the plea) drawing to itself the rights of common pro-
perly appendant to theancient tencments,
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representing  the commnity at large while transferring its
general ownership over a forest tract to a single proprietor,
or allowing an individual proprietorship to grow up. This, how-
ever, is not a theory that has been relied on by either party in the
present case ; the plaintiff says the appropriations by the
Government have been simple trespasses ; the defendant says
they have been particular excrcises of a complete ownership,
unimpaired by the licensed presence of the piaintiff’s family
and their permanency of a particular kind of profits as con-
fractors “with Government. If the grants were made .out
of an aggregate estate, not in the exercise of any such rightas
I have supposed conceivable as existing side by side with the
plaintiff’s general proprictorship, they contradicted that owner-
ship from the first ; and . the plaintiff’s family could never have
acquired a title by prescription under a possession which
was interfered with at the discretion of the revenue authorities
in such a way as to show, both by act and intention, that they
did not allow it to be that of an owner, There are strong
grounds for supposing, however, that while the revenue officers
supposed plaintiff’s family to be entitled to, and allowed them
to hold as owners, some Jands of much smaller extent than
they claimed, they dealt with the rest as Government preperty
free from private rights. Grants made out of this property
so conceived, ‘would not atall contradict the plaintiff’s right
to the lands recognized as his property. How far this was so,

and what were the results, are points that involve some difficulty,

and require special consideration.

)

It is unfortunate that in endeavouring to determine to what
extent the possession or emjoyment of the plaintiff's family
actually went, we are prevented from availing ourselves with
any confidence of the depositions of the plaintiff himself and
* of his brother Ramchander, by the gross and palpable falsehoods
with which they abound. Whatever answer would, in his
own opinion, tell most in his own favour, appears to have been
given to cach question pub to either of those witnesses without
a thought of whether it was true or not. Ramechander could
not recall that the Government had, ever down to 1861, cut
imber in the forests, or atlempted to do o, Shrinivas con-
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tradicts himself hopelessly as to the grant to Anappa at Marde.(1)
He says he has excluded the land to which that grant applies
from his claim, and that it does not form part of the Kaignad
jungle included in his sanad in direct contradiction to Bhas-
karappa’s statement, and insonsistently with his having - traced

- his boundary so as to include this Jand, and made no express

_exclusion of it.(2) Raméhand'ra, too, in the-early part of the

case, says(3) that Martoba and .the rest always asserted that

“they paid assessment on the whole forest.” Shrinivas(4)

had plainly become aware that the exercise of proprietary
rights,or what looked like proprietray rights, within the bound-
aries of the estates claimed by him told strongly against his claim,
and he wished them to make out that the acts relied on, had taken
place outside the limits of his claim. This is the obvious motive of
his statements with regard to the Government tea plantation at
Kaignad. Having been questioned about the grant to Anappa at
Marde, and secen that it could not be contested, he places the older
Government plantation there also. Yet the land, he says at first,
was given to Government by his brother Bhahskarappa,(5) though
he never heard of the plantation from Bhaskarappa.. Itis only
since his dispossession, he says, that Government have made
a plantation at Kadra. Mr. Miller(6) proves thatin 1856 or
1857 the trees in the plantation at Kadra were about forty
years old. The same witness himself began the Glovernment

~ plantation at Marde as recently as 1864, Kadra was

undoubtedly included within the boundaries of Kaignad. The
plaintiff admit(7) that no reduction was made in his assessment
on account of the land taken up for teak plantations. Therd
is no evidence of any grant by his predecessors to the Govern--
ment, and the effect of these acts, involving an assertion of the
ownership of Government, cannot be got rid of by merely, at
the eleventh hour, excluding the particular places to’
which - they directly extended from the eclaim.  Unless
they can be referred. to some right reasonably _conceivable

(1) Printed Documents, p, 752. (2) Printed Documents, p. 750,

(3) Printed Docaments, p. 721, (4) Ex. 281, Printed Documents, p. 517,

(3) Printed Documents, p, 752. (6) Printed Documents, 777,
(7) Drinted Documents, p. 756. ‘
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as one co-existent with a kind of proprietary right in
the plaintiff, or else as extending and intended to extend to an
area separable from another recognized as his, they can be taken
“in no other sense than as a practical denial and over-riding of his
alleged right and exclusive occupation, whenever and so far as
seemed expedient to the revenue officers. The State’s original
possession could not be lost without the consciousness of itsrepre-
sentatives, or conduct from which such consciousness would pro-

perly be inferred by the plaintiff ; and there could be no "conscious-

ness of possessions having been lost so long as the revenue officers,
as occasion arose, disposed of any portion of the property at their
diseretion, without regard to its actual or ideal accupation by the
plaintiff’s family.(1)

From the examination of the evidence, so far -as we have yet
pursued it, it results that the plaintiff’s family, though the proof of
their sanad titles entirely fails, yet, as vargdars, exercised rights
over forest tracts in all the estates to which the present claim
extends. In Bali these rights could not be veferred to any
particular space. In Goera they extended throughout the
“village lands. At Kaignad and Bhaire they were exercised
over areas which might have admitted of recognition, had the
requisite evidence been adduced, but which cannot be recog-
‘nized from the evidence placed before us with a view, on the
.one side, to grasp the whole forests of those villages, and on
the other, to justify a total exclusion of the plaintiff from the
forests. Taking the plaintiff’s right, as he would have it
accepted, to be equally good to one part of the forests of these
‘vdhoes as to another, and that hisownership of the soil
involved, as incident to it, the ownership of all timber grow-
ing thereon, it is plain that his exercise of dominion hus been
prevented, except within such limits as the executive officers
‘prescribed, at any rate from the year 1842 down to the present
time. The ownership of the Government over the forest trees
has, during the szme time at least, been uniformly asserted.

So also has its proprietary right in the soil, if the several
portions which it has from time to time disposed of, as occasion
arose, and without apology or compensation, formed essential

(1) See Curzom v, Lomaz 5, Bsp, 60; and Lord Hardwicke in Townsenl v,
Ash, 3 Atk, at p: 339,
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1879 parts of the alleged estale of the plaintiff, undistinguishable

—

Buassar- a3 to the right by which they were lLeld from the other parts .

ATEA of his property. But while the plaintiff’s family set up claims
f;éﬁéﬁ”al, to the whole forests, it is clear that from 1842 downwards

Nowr  these claims were mnever admitted. Tt is clear, -also, that for

HANARA. many years after 1842 some forest lands were recognized in
the Government accounts, in the transactions recorded in those
accounts and in the orders of the collectors, as belonging in
some way to the plaintif’s family. They wero assessed for
those lands, held such enjoyment of them as was allowed
to aly one, and were repeatedly admitted to have, at least,
_a usufructuary interest for the purposes of bumri cultivation(1)
In the absence of the evidence, which on the one side or the
other could probably have been supplied, as to the exact local
limits, in each case, of the admission of the authorities,
or the possession of the plaintiff’s family, it is possible that
the dealings of Glovernment with the forest timber, and its
disposal of plots of land, may be referred gencrally to places lying
without the boundary, not, indeed, of what was claimed, but
of what was conceded to the vargdar., If that was so, the right
to the lands within the recognized limits remained unaffected.
In the case of Gloera it is harder to draw such a distinction than.
in the case of Kaignad or Bhaire, since the vargdar’s right, so
far as it was recognized aball, was not only asserted but admitted
equally to all parts of the village without discrimination ; but
even then the orders of the collectors and their acts between
1842 and 1857 may have established a local severance between
lands unresumed and unclaimed by the Government and those
over which it chose to assert complete ownership. How far
this was so ; what was the position of plaintiff’s family with
reference to the estates down to the time when the entirs

control of bumri cultivation was assumed by the Government ;

(1) In Harper v. Charlesmorth (¢ B.& Cr., 583, 594) Bayley, J., says:%It
appears to me that there was strong evidence to show that there was actual posses-
sion in the plaintiff. The property belonged, and the timber was reserved, to
the king, but every deseription of enjoyment was not exercised ; ” and Holroyed,
J.: “The payment of the (nominal) rent, the excrcise,of the privilege of shooting
over the land, and theactual cutting of the grass by the plaintiff’s permission,

wag'sufficient evidence......that plaintiff was in the actual possession of all but
the trees,” ’
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‘how the steps of that process affected the legal rolations between

the parties down to the entire exclusion of the plaintiff from

the forests ; and whether any remedy for rights that may have been
infringed now remains to him, are the remaining subjects of inquiry.

By its proclamation(1) of the 25th April 1807 the Government

of Madras announced that the Hon’ble Court of Directors had
resolved to assume the sovereignty of the forests in Kanara,
that an officer had Deen appointed to -see that no injury was
done to them, and that all persons were * prohibited from
cutting or destroying trees in the teak forests......or from taking
away the young plants,”” The resolution of the Court of
Directors could not, of course, give it a sovereignty which it
did not possess already ; it was in virtue of a sovereignty already
existing that the proclamation was made. What it obviously
meant was that the Court being sovereign by deligation,(2) and
thus vested with the eminent domain,(3) intezded in future
to exercise it for the preservation of forests over which public
rights subsisted. It has been urged for the plaintiff that the
prohibition extends only to the cutting of teak ; but though
this was held chiefly in - view, the prohibition must be taken as
general, since “injury” might be done by destroying timber
of other kinds. At the same time a proclamation, thus couched
in general terms and announcing merely the intention of the
Government in future to strictly preserve the forests, cannot
be réasonably construed as having been intended to extinguish
private rights where they subsisted. It could not really have any
such effect, nor could it prevent the growth and acquisition of
"private rights where the facts were present which according to
law would engender them, the domain of the State not bem(r
in India inalienable.(4)

The collector’s order of the 7th August 1811 prohibits the
cutting of teak trees as against orders already issued. His
order(5) of the 12th December 1811 ‘repeats this pro-

[1] Ex. 368 Printed Documents, p. 535.
{2] Sec per Lord Kenyon Moodley v. E. I. Co., 1 B. R, 469,

[3] Grot. D. J. B. P., Lib. II, cap. 14, s. 7;Chitty’s Vattel, p. 111 ; Kent's
Comm. I, 270, 1L, 407. :

{4] Sec Pothier's Tr. deLa Prescuptlon s. 1,16 ; Ex. 18, Printed Documents, 35,
5] Ex. 70, "Printed Documents, p- 37,
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hibition as to teak, poon, blackwood and sandal wood
at the same time that it allows the cutting of the four-.
teen other kinds of timber commonly employed for building.
These notifications are general in expression, and are probably to -
be referred to forests in which the Glovernment rights still subsis-
ted, not to those, if any, in which these rights had been
transferred to private persons. (1) .

In 1820 the extension of kumai cultivation had apparently
become a cause of some anxiety to the revenue authorities, as on -
the 1st March the collector, Mr. Harris, issued an order (2)
divecting the tahsildar of Ankola to make careful inquiries as to
the, existence of any sanads or charters defining the rights of the
raiyats over the forests, as to any former decisions on the subject,
and as to the places where, under the former government, timber
had been cut for public purposes. But while the public might,

- on the one hand, bo suffering from unlicensed encroachment, the

raiyats, Mr. Harris thought, where in another direction suffering -
from an undue harshness of the officials. In his report of the.
14th June 1821, (3) Mr. Harris speaks of the forest conservancy
regulations as having been construed so as to prevent the cutting
of trees planted “in the small gardens attached to many a farm
house.” The Government of Madras, recognizing the grievance,
informed that of Bombay in 1822 that it would “instruct- the.
district officers that the authority of the comservator of forésts
extended only to the timber and trees produced in the forests.
belonging to Government, and that with respect to all other trees
and timber his control over them must, like that of a 'my persgn,
arise from private contracts with the proprietor.” (4) This"
direction, having been concurred in by the Court of Directors,
should have been an effective safeguard of any private rights over
the forests which thoso in whom they were invested could establish.
It was obviously in pursuance of the same policy that the.
collector issued, on the 18th April 1823, the following proclama--

(1 3See The Collector of thzmng v. Vyankatrav Narayan, 8§ Bom H. C.
Rep. 1, A. C. J.
(2) Ex. 71, p. 88,
( 3) Kanara Land Asscssment Cwse, Printed Books, Vol. I1I, p. 43.
(1) Proceedings of ) ’\Ia,chqs Government of 23rd October 1874 para, 3.
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tion(1):— 1879
“PROCLAMATION. Brtaskax-

“All the raiyats are (hereby) given to understand (as follows) — *77*
“In conformity to the orders now received from Government, I:l;fé’; O%Of‘)' .

" the proprictors of land ave, from the date of this proclamation, at  Norra
liberty to cut teak, poon and all (other) trees growing on their fanaza.
propreitary estates or private gardens, and make use of them
according to their pleasure. The mulgars are (hereby) further
informed that, in fature, the Dock Department, for the sake (on
account) of Government, or any other department, is not in any
way prevented from cutting trees from private gardens of (their)
vargs. Yet the cutting of teak and poon trees growing in
Government jungles is strictly prohibited, as it has been heretofore,

All the raiyats should, therefore, fully know that if any one cut
or destroy such trees, he will be subject to criminal prosecution
and punishment, and should behave themselves accordingly.”

- Thé passage relating to the operations of the Dock Department
might possibly be taken as reducing that which precedes it to a
mere permission to the landholders to cut timher concurrently
with the Government ; but it ought, perhaps to be construed by a
reference to the context and to the proceedings of the Govern-
ment, as meaning that the department was not prohibited from
acquiring trees from private gardens, either on payment of
compensation or by agreement with the proprietors.(2) It could -
not have been intended to recognize the landholders’ rights, and
to extinguish them in the same breath. A statute for the preser-
vation of timber would be required for the limitation or the
> extinetion of rights acquired as against the crown or public ; (8)
and the rights of the landholders appear to have been taken as
already subsisting. The proclamation was, in fact, intended to
carry out the same policy as that Mr. Dunlop in Ratnagiri, (4)
issued about the same time, and by which, it has been held, the
Government was bound. These are the considerations that mast
naturally present themselves to a  Court seeking to construe the
document qccoxdmo to received leoal principles ; yet in practice

(1yIx. 73, Printed Documents, p. 40. {2)In Erance the timberin
lands subject to the forest law is liable to a “servitude de Martelage” by
which it can be taken for thenavy.  See GandryTraite de Domaine, £ S41.

(3, See Chalmers's Opinions, 153, () 8Bom I, C. Rep at p. 2., A C.J.
B. 40..
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it would seem to have been interpreted as a mere “indulgence to
the landowners to cut timber within -their own estates only
(1) whatever the recognized area of those estates ; while the
officers of Government still cut down as before, within those
estates or without them, such teak and poon trees as they thought
suitable for the public departmentz. No single instance has been
adduced of purchase-money or compensation actually paid toa
landowner for such timber ; and the obvious improvidence of the
order, thus construed, would go far to account for the havoc made
some years later in the forests.(2)

What the precise rights of the landholders were Lowever, to
what lands they extended, and in whom they resided, were

* questions which the inquiry of 1820 had not furnished the col-

lector with means of answering. Accordingly, on the 2nd January

" 1822, Mr. Harris issued an order (3) in the following terms:—

“Whereas it is necessary to know the details of all the Govern-
ment jungles (situated) in the said taluka,together with the
boundaries thereof, &e., you are to make an inquiry, not limiting
yourself merely to jungles formerly assigned to people  connected
with the Shipping Department ; but if there was a former inquiry
giving the results of that inquiry, and examining whether the
jungles have from a long time been known and continued as

"Government jungles, and from the ancient practice, and from

sanuds and documents, if forthcoming, and from old accounts,
and the evidence of witnesses, which should be fully inquired into
by you ; you should prepare and forward to the collector a
statement of such jungles as are (those of) Government, wjth
particulars of the names of the magnis and mauzas they are :
situate in, and of each jungle (with) its limits or boundaries and
marks, You should, without making any deliy in this work,
make a full and regular inquiry, and forward a statement
containing details of all the Government jungles in your
taluka, ~ You should consider this work to be very urgent.

You should also ascertain, as stated above, as to which
of the four kinds of trees, viz., the teak, blackwood, jack and
poon trees, in the jungles included in those considered to be
Government jungles is ‘abundant, -and which is less so, and
which is not found at all, and insert in the statement which

(1) Sce below, (2) See below, (3) Printed Documents, p. 39,
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kind of the trees is abundant, which is less (abundant), and

which is not found at all, by way of remark. Date the 2nd

January, in the Fasli year 1232 (a. p. 1#23), Camp, Mangalore.”

This was followed by a proclamation which has not been given

in evidence, but which is referred to by the tahsildar, Khanderav,

“in his application of the 22nd August 1823(1) fo the sub-
collector for further instructions. According to the account

given by the Madras Government in its proceedings of the 23rd

October 1874, (which as an listorical statement we have by

consent received in evidence,) Mr. Harris’s order bad down

to that date been generally misunderstood, in consequence of a

- faulty translation from the vernacular, as ignoring “all private
proprietary right in forest, and claiming for Government all

the forests in the district, with the exception of 100 yards

round cultivated estates.” The vernacular order itself must

have plainly conveyed to the talsildar’s mind,{1) that he was

by careful inquiries to ascertain the boundary lines deviding

jungles, the property of Govermment, from those belonging to

private persons ; and (2) that from the former he was to exclude
jungles from which the raiyats had customarily taken leaves,
&e., as aids to their agriculture. These are the Fumake (auxili-
ary) lands spoken of by Mr. Blane in para, 41 of his report of
the 20th September 1848. Ie regards them as bhaving been
acquired in portions by separate landholders “as an adjunct to
the cultivated lands;” Dbut the tahsildar seems to point to the
use of them as gencrally “common to the whole village”, which,
as,Mr. Blane says, was the case with “waste lands used for
similar purposes in other parts of the country.”(3)
(1) Printed Documents, p. 41. ’ (2) Ex. 366. p. 104,

(3) Theserights of vicinage were in many instances an important element of
the value of estates, The forest rulesin Oude and other provinees havein various
degrecs vecognised them. In Ratnagiri the “rad” or “warkas” lands appear to
have come into the enjoyment ot individual holders of arable Jand in regular
cultivation bjr a similar cvolution from a eommon right or a common in-
dulgence conceded originally as an inducement to the costly reelamation and
eulture of rice lands, Ona similar principle, probably, common appendant in
the forest was favourel by the English Common Law (see Coke's 4th lnst,
297-298) ; though the theory of the Courts, explained by Blackstone, B. I, ch.
iii, looked at the matter from the wrong side as judged by its Listory, Compare
Rev, and Jud, Sel., Vol IV, pp. 415, 416, 433.
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- Mr. Cameron, the sub-coliector, mot intending evidently to
determine anything off-hand as to the rights set up, directed
the tahsildar to make inquiries as to whether the cutting of
kwmri and the payment of assessment went together in every
case or not, and whether the assessment on this account formed
the subject of a separate agreement or charge. But he directed
that, with the exception of cultivated plots and 100 yards
around them, the whole of the forests should be entered in the
returns as “Sarkari” or belonging to Government, The object,
he said,” was not to deprive the raiyuts of their common of

- pasture and collection of manure and firewood, but to prevent

the cutting of teak treesin the Government jungles, as dis-
tinguished from lands for which the raiyats wereindivdually
charged with a skist. It was from this order probably that the
long~continued . misconception of Mr. Harris’s order, referred to
by the Madras Government, took its rise. Yet, so far as can be
gathered from Mr. Cameron’s directions and his statement of
the purpose in view, the payment of shist or assessment for lands
recognized as charged with it was at that time deemed enough
to mark them off from Government jungles, and to exclude

- them from the scope of the intended arrangements for the

preservation of the forests. What he wanted was a list of the
forests which might be Government property, intending after-
wards, and on fuller information, to allow for the private interests
that had been carved out of it, oz imposed on it as burdens of
the nature of common or easements. If, however, we areto
assume that Mr. Cameron intended and was understood as
saying that no forest lands, except, the small steadings already®
mentioned and ordinary lands regulary assessed, were to be
excluded from the lists of Glovernment jungles, it is plain that
the returns, (exhibits Nos. 77 and 98,) prepared in obedience
to such an order as this, even if not open to the objections on
the grounds of carelessness and misinformation taken by
Martoba when. examined in 1841 (1) would not even ostensibly
discriminate between Government and private forest' property.
In cither caso the forest within 100 yards of a clearing was to
be excluded, in either case if beyond that distance it was to be
(1) Accompt. 23 to 1ix, 56 ; Ans. to Q 3, M. 8.
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included in the statement.(1) The determination of where private
rights over the forests existed, was intended to be based on the
information called for as to ‘the payment of assessment ; but
whether this information was ever really supplied, does not
appear. It is clear that no arrangement was founded on it, and
it does not seem-to have been relied on, when the landholders,
after being allowed for m any years to treat the forestlands
connectod with their vargs as their property in the fullest sense,
and no doubt making this user a means of unauthorized. encroach-
ment, were suddenly told that they were shut out from all but
the precarious exercise of a privilege which might be withdrawn
at the discretion of the executive.(2)

For several years after 1823 the subject of the demarcation of
the private and Government forests seems to have been allowed

to drop. Reliance may, perhaps, have been placed on the.

arrangements of the Conservancy Department under the Govern-
ment of Bombay, which, however, was in no position to determine
questions of disputed ownership. Mr. Harris, in his report of
14th June 1821,(3) thought that in remote magnis (sub-divisions)
cultivation ought to be encouraged by the allowance of clearing,
He speaks of Lumri as a means of preparing the ground for a
more advanced agriculture, and thinks that raiyats taking forest
lands under a kowl or lease should havethe timber. These views
were not expressed with direct reference to Ankola, but they may
have been adopted with regard to it by collectors, who could see in
the circumstances of the Panch Mahals forming the northern part of
thot taluka, much that resembled those of the other parts of
Sonda. The collectors may have been not unwilling to defer
grappling with . a difficult and ungracious task, pending the

(1) According to the Mahomedan law a dwelling and its enclosure to the
extent of about two acres would be free from the title (ushar or tribute kharaj)
leviable on the rest of the estate, Belin Etudesur Propriete en Pays Musalman,
p. 142, Butaspecial ownership of the house and close was the first form of
separate property in land amongst .many nations, See Laveley, Op. Cit, 11.
104, 43,189 ; Quarterly Review, July 1871,

(2) See Ex. 94 M. Fisher’s Report, para, 61; Printed Documents, p. 142,
Proceedings of Board of Revenue, p. 38 ; Printed Documents, p. 357. Proceed-
ings of Government, paras. 4, 8, 16; Printed Documents pp. 155, 156, 158,

(3) Kanara Land Assessment Case, Printed Books, Vol, I11, 44, 45,
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decision of the general question of assessment in Ankola. Surveys
of a rough kind were, as we have seen, made between 1821 and
1825, (1) with a view to a settlement ; but, excopt a great deal
of barren discussion, no progress appears to have been made
towards a final arrangement down to the time when Kénara
came under the Bombay Government. These surveys, if the
records of them have been preserved, though no doubt directed
chiefly to ascertaining th®extent and production ofthe rice lands,
ought, it may seem, to throw some light on what other lands,
if any, were at these dates regarded as forming part of the
vargs, but they have not been produced in evidence.(2) It was
felt, no doubt, that their credit would be seriously impaired by
the circumstances already adverted to. The change of policy,.
moreover, on the part of the Government, which was notified
in 1832, as it must have caused very great difficulty to attend
any attempt to distinguish the timber cut on private properties
from that felled in the Government jungles with which they were
mingled, would naturally lead to alax and defective administra-
tion of the forests in this respect. Extended cultivation was
desired in order to furnish matter for jumabandi reports of
growing prosperity, the preservation of timber was hardly
rogarded, as timber was as yet hardly an article of commeree.
Itis only after many years that even the accounts of Martoba,

‘keenly alive as he was to his own interests, afford any indication

of his having realized material gains from the forests, which
rightly or wrongly he had appropriated. Yet all this time the
proclamation of 1823 must have been considered as legpily
operalive on what were really private estates, since the existence
there of private property in all kinds of timber, at least as s
common appendant to the vargs within which the trees were
standing, was, as we shall see, made a means of defeating a
general motification of Mr. Blair in 1843 for the preservation
of valuable trees.in the Government forests.

(1) Vyakunta v. Gorernment of Bombay 12 Bom, 1. C, Rep., 188, Appx. 18§;
Printed Documents in that case, Vol. I1I, pp. 141, 149,

(2)in a letter, dated 16th August 1827, Mr. Lewin,the sub-collector, in
answer to the Assisstant Judge, says : “That the paymaish (survey ) accounts of

Ankola cannotbe considered authentic,” Kanara Land Asscssment Case, Prinfed
Documents, Vol, 11, 202,
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* How for them, if at all, were the forest lands now in dispute
private estates?

In 1841 an application for hisaid was made to the collector
by Shable Camut(l) and others who had purchased trees in
the forest from Martoba, plaintiffs father, and complained that
these had been fraudulently removed by other persons. The
tahsildar- was doubtful whether the forest could be regarded as
the property of the vargdar, and sought instructions. The col-
lector says :(2) “Martobrav of Kadra seems to have allowed
the trees to be so cut, and to have laid claim to the forest on

_the ground that some kumui assessment was included in his
varg. Besides this no other proof seems to have been brought
forward by him. The payment of kumrc assessment can only
be shown (adduced) as a ground for the raising of kumai
produce. He cannot cut trees at all. From the facts (veported)
itappears that in your taluka (sowe) people receive a con-
sideration, and (then) allow their neighbours and strangers to
cut a large number of trees, alleging that the Sarkar forests
belong to their vargs. In future no vargdar should allow others
to cut trees wnless he has previcusly obtained permission on the
production of evidence to satisfy the Sarkar that the forest
belongs to his warg ;” and, again, after censuring the conduct
of Martoba and others, the collector says: “No merchant or
other person should cut trees from that forest until orders are
given, determining, on inquiries to be instituted hereafter, the
question of whether the forest belongs to them or to the Sarkar.”
»It i3 plain from this that the intended demarcation had never
been carried out. Mr, Blair calls for ‘“the account which
appears to have been prepared, soparating the forests of the
Government and of the raiyats ;> butif, as is probable, the
document, exhibit 77, was forwarded to him, he cannot have
leen misled by it into supposing that the mere entry in it of
forest as Sarkari was sufficient to give the forest that character
as ,qgamst the claims of private individuals. On the 14th

(1) Mentioned by plaintiff (Pnnted Documents, p, 739,) as having had

dealings with his family,
(2) Ex, 110, Printed Documents, p, 179.
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January 1842(1) he deals with a proposal by the shanbhog
(village accountant) to collect the kumri assessment at Kaig-
nad and Bali direct from the actual cultivators; and on that
occasion . he makes no mention . of the return No. 77 as decisive
against Martoba’s right. - Martoba, it appears, bad maintained(2)
that as he, and he alone, paid kumrs assessment in Kaignad,
hehad a “right over all the jungles of the village,” Mt. Blair
does not scout this claim as being necessarily absurd, and
contradicted by the result of the previous inquiry. What he
says is, that Martoba’s offer to supply teak to Government, and
to pay in future the assessment on some jungles entered in
the village accounts as tenantless (kulnaskt), shows that he
cannot be really entitled to any jungles except those (opposed to
kulnasht) which he has had under cultivation by his tenants.
The kulnasht lands, Mr. Blair says, Martoba, as a penalty for
his frandulent devices, shall not have even on payment of the
assessment, but, subject to such payment, Martoba is to ““continue -
to enjoy for the future all those jungles which have from the
beginning been cultivated with kuwmari.”
restriction, it appears, is meant to be pinced ; a prohibition
against cutting timber is- limited to the kulnasht jungles, as is
made more plain by the subsequent explanatory order of the
16thMay 1842.(3)

It may posibly be a question why Mr. Blair, satisfied as he
was of Martoba’s fraudulent conduct did not resume the “geni’
vergs, of which there were seven in Kaignad, by turning out

On his use of these no

‘Martoba at the end of the year, and handing over the wurgs to

other tenants. The answer is to bo found probably in the
notification issued by the then collector, Mr. Viveash, on the
24th October 1834, and printed at page 24 of Vol. II of the
Printed Documents, in the case of Vyankuia v. The Govern-
ment of Bombay, (12 Bom. H. C. Rep., Appx. I). By this the
“Sarkar genidar” a tenant theretofor removeable, though not in
practice removed, at the end of each year, was promised, if he paid
the asscssment, an equal permanency of holding as the m ulgar
or recognized proprietary tenant. By the same notification Mr,
(1) Ex, 159, Printed" Documents, p. 241,
(2) Sec Accompt. 23 to Ex, 56, MS. (3) Ix. 156, Printed Documents,p, 243.
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Viveash had invited genidars to become mulgars if they desired,

his aim being, as explained by his successor, Mr. Malthy, in 1852
(1) “to render the occupants of those lands full proprietors of a
saleable and improvable property,” a policy approved by the
Grovernment on the 11th April 1853 (2) Permanent holdings
subject to assessment were probably regarded by Mr. Blair as

property which he could not touch any more in the case of their -

‘consisting partly or wholly of forest lands than in the case of rice

lands ; (8) though had he considered the kumri lands even in

. 3 . e
gent vargs as held on mere tenancies-at-will, he would probably
have resumed them. Had he looked on the kumri vargdar as
standing in the relation to Government of a mere farmer of a tax,

withoutany interestin the land at all, he would simply have put an
end to the farm as a merely personal contract, and made new ar- -

rangements with all the safeguards that he had thought expedient.

Mcr. Blair had probably discovered by this time, notwithstand-
ing Martoba’s assertion to the contrary, (4) that there were no
ascertained local boundaries by. which the portions of forest to
which Martoba was and those to which he was not entitled,
could be precisely defined. Ho defines his right as e"xtending
to those jungles which have “from the beginning” or customarily

been cultivated with fumsi. Some new objections having been

raised by Martoba, the collector, on the 6th June 1842, says
(5): “It is to be understood that jungles which have been
cultivated from the beginning only are included in the assessment
paid by Martoba. The places where timber trees exist, being
included in the kulnasht assessment, and they being Government

3 -
property, no one should be allowed to cut (such trees) without

(1) Kanara Land Assessment Case, Printed Documents, VII, p.92.

(2, . p. 95.

(3) See Mr. Fisher’s Report, Printed Documents, p. 142, para.60.

(4) Accompt, 23 to Ex, 56, MS.; Ans.to Q,1, Q. 3, Q. 12. The list in
exhibit 364 or accompaniment 55 to exhibit 56 does not supply the promised
information as to the forest attached fo cach separate varg. The latter afiords
no particulars; in the former, “vadis’” or forest tracts of the same name are
assigned to several different varg), as mulito vargs Nos. 20 and 81, Kabingule to
vargs Nos. 10 and 26, Sulali to varg 31, and geni No. 3. Virjeand Kankavali,
described as kulnasht, ave also entered, the former under vargs Nos, 13 and 20;

thelatter under curgs No. 23 and gexni [No. 60.
(5) Ex, 158, Printed Documents, 239,

B. i1,
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permission from Government.” Again, the tahsildar’ having
recommended that with the exception of the jungles as hulnasht,
Murtoba should be allowed to cut timber from the whole forest
of Bali and Kaignad, Mr. Blair answers: “The collection of kumri
assessment is mado only in respect of the cultivation of Fumri.
No one hasa right to enjoy the trees standing in the jungles
near lands under cultivation. Therefore, although Martoba
pays the full kum»i assessment for the Bali village, he cannot
have the trees standing in the jungles which are never cultivated.
The same applies to the jungles of the village of Kaignad.
In the talukas on this side of the district the persons who pay
the Lumri assessment have a right only to cultivate the kumri;
they have no right over the trecs of the adjoining jungles.
Therefore Martoba cannot have any more right than this by the
sole reason of his paying the full kum»¢ assessment of the village.”
" Mr. Blair lastly calls for the old survey accounts, (1) in order
to see how these kumri lands wero entered in ‘them, with what
result we are mnot informed. ‘

- Taking these several orders togethor, it appears that while Mr.

Blair thought it quite possible that a particular and larger tract
of forest might, by a special title, be attached to a wurg, yet, in
the absence of such special title, all that the payment of kumrsg
assessment in a particular varg created or indicated, was a right
to cultivate bumri and use the forest at will for that purpose
wherever under that varg, kumss had been customarily cultiva-
ted.. These limits, though not precisely ascertained, (2) seem,
wherever there had been an appropriation, to have been in a
general way know to the local officers. Tho jungles of the vargs
are spoken of in the correspondence as if readily recognizable.
From the tahsildar’s report, dated 25th April 1841(8) and its ac-
companiments, it appears that the shanbhogs reported that several
“kuls” were cutting kumsi in the jungle of Bali, with respect to
which no regular assessment had been entered except in the sub-
varg of Tilu Jhambad.. In Kaignad, kwmai cutters had cultivated

in Sulali and Balemani, which Mortoba claimed as included in vary
(1) See Ex. 366, p. 157.
(2) Compare Xx,123 and Ex. 404 wilh Ex, 380, p. 560 of Printed Documente,
(3) Ex. 200, Printed Documents, p. 304, '
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No. 36. This the shanbhog reports (1) really includes only
lop mazal. Twenty others had cut kumri in Navalgadde claimed
by Martoba as belonging to the varg Kabbingule Anandrav
(geni-No..25.) Three had cub in kasba Kadra claimed by
Martoba as included in the varg called Bhika Gavda muli No,
19,) because of his paying pepper accessment oun account of it,
though as to kumri it is entered as kulnashé. One person has cut
Euwmai at Bolve. It seems clear from this enumeration that the
Jungles were distinguishable by their names, though without
limits precisely ascertained, and that they could be assigned to the
several vargs, if any, to which they belonged. The same appears
ab o later time from the sub-collector’s order, exhibit 313, dated
9th Angust 1858.

It has been urged for the plaintiff that Mr. Blair’s orders were

a violation of the rights conferred by the proclamation (2) of 18th
April 1823 ; but that proclamation, while it gives to landholders
the trees, or at least permission to cut down the trees on their
“proprietary estatss,” does not in any way define what lands fall
within that designation. It was argued also that there is no
evidence of any restriction on the vargdars’ forest rights before
Mr. Blair’s time, such as that which he now sought to impose on
them. The answer to this is, that even though there had beon
no interference on the part of the revenue officers with the free use
of the forest, yet that free use, without an exclusive appropriation’
would not in itsslf constitute an exclusive right as against the
public. The right arising from the State’s emenent domain
is not extinguished by its mere non-exerecise ; and its exercise was
" not called. for until soms public injliry are inconvenience arose.(3)
On the other hand it was admitled that there was not evi-
dence of vargdars having, in virtue of Lumri assessment paid by
them, been allowed to cut down timber in order to export it.
Mortoba, in his examination and his written statement of A. D.

(1) Printed Documents, p. 308, See accompt. 23 to Ex. 55; Ans.to Q. 7-—i2,
dated 23th September 1841,
: (2) Ex. 73, Printed Documents, p. 40,

(3) See the American cases cited by the Fishery Commissioners in Leconfield v.
Lansdale, L. R., 8 C. P, 696 ; Vooght v. Winch, 2B. & A, 632 ; Szarby v. Toiten-
ham Railw vy Company, Ln R, 8 1., 403 ;5 Cooper v, Barber  Taunt. 99
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1841, (1) admitting that he has recently allowed Goa traders to
cut down trees in the jungles, endeavours to excuse this by say-
ing that the same thing had previously been done by other
vargdars as his relative Ramappa ; that kumri cutters sometimes
did not come forward ; and that the clearing of the woods really
facilitated the kwmri operations. As to teak timber, he said
that the trees had been planted by his family ; that the Govern-
ment were supplied, and would still be supplied, with what they
required ; as to cutting allowed on a small scale to neighbours,
that this was in return for articles furnished for offerings to the
forest deities. Although in the course of these proceedings
Martoba produced his sanad, it was plain that he did not venture
to rely on it as giving him absolutely any rights except as inciden-
tal to his kwmri occupation or enjoyment of the forest claimed

.by him.

It was said that the landholders did cut timber for their own
use ; but even this seems, in the case of the plaintiff’s family, to
have been done under permits from the revenue officers, (2)
inconsistent with the complete ownership over the forests now
set up by the plaintiff. The truth is that Martoba’s rights were
now in course of definition by actual contact with those of the
State. The cultivation of kum#? was, as contended for the plain~
tiff, admitted as a right, but not as a right of indefinite local
extent. The-assessment had been levied on the exercise of the
kwmri cutting seen or admitted to be carried- on to a certain
extent in certain places. To this extent and in these places it
was now recognized as an exclusive right but no further.(3),

But being thus recognized as an exclusive right, what was the*
nature of that right? Had the plaintiff’s family possession of the
lands customarily kwmried by them, subject or not to rights as

(1) Accompts. 23 and 24 to Ex. 56, DS, .
(2) See ix. 114, dated 7th November 1844, Printed Documents, p,184.

(3) The orderof Mr, Blair, had effect been given to it, (as was much to be
desired. ) by an actual demarcation, would have settled the respectiverights of the
vargdar and of the Government by mutual exclusion, on the principle followed

i sometimes in similar cases in Germany and France (where it is- called “Canton-
ment’) See Cotta La Science Forestiere, sec. 166; Du Droit Croeq. Le Administrae

tif, sec. 842, Thesame plan has been followed under the Inclosure Act in England
asbetween lords of manors and tenants.—See L, R, 9Q. B, 162,
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in alieno solo exercised by the Government? Or was possession
in the Government subject only to the exercise of kumri culti-
vation by the vargdars ? The order of the 28th March 1844 (1)
against the cutti ng of young teak trees, and those of the 16th
and 23rd March 1844, (2) directing that kumri is to be carried
on only in those places that may be marked out for the purposes
with a view to prevent injury to the young teak trecs are of tittle
or no use towards the determination of these question.. They are
properly referrible to jungles the property of Government, to the
jungles claimed by the plaintiff only if those jungles were Govern-
ment property, which is the very point to be decided. Itis cer-
tain that kumré was cut by the plaintiff’s family down to the year
‘1858, a nd no evidence, it was contended, has been adduced of a
marking out, under, these orders on their application in any instance
of particular spaces whithin which their operations were to be con-
fined ; but on the 23rd February 1857 we find the sub-collector,
Mr. Robinson (exhibit 147, Printed Documents 220,) saying on
an application made by Bhaskarappa: “It has been decided that
-during this year, the IFasli year 1267, Bhaskarappa may be
allowed to cultivate so many acres as will yield to him an income
equal to double the kumsi assessment paid by him. You should
make inquiries, according to law, what places are fit for the kumré
cultivation, and point out to the persons in Bhaskrappa's service
the places to the exetent in acres which; as shown above, ought to
be allowed (to him) for the purpose of cutting kumni. Take mea~
_ sures to carry out the above (instructions). Bhaskarappa repre-
sents that there being a great number of kumss cutters, the kumrs
now permitted will not provide a sufficient labour for their
livelihood. The above order is issued in respect of the kumri,
which appertains to the assessment included in Bha’skarappa’s,
varg. If there are, besides these, more kumsi cutters there,
you should, wnder the orders already passed, containing rule
regarding the kumri cultivation by the other kumi¢ (cutting)
raiyats, allow to such persons so many acres as you may on inquiry
find to be sufficient for their subsistence, and also impose assessment '
on this according to law.” This indicates that at that time the sub-

(1) Ex. 87, Printed Documents, p. 70.
(2) Ex. 88, Printéd Documents, p. 71 ; Ex, 86, Printed Documents, p, 69.
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collectordid not intend to allow Bhaskarappa any choice evenas to
the places where his kumnsi rights were to be exercised, and should .
thus deprive him of the possession, if any, that he had till then retain-
ed; but the question of Bhaskarappa’s rights was at that very time
under consideration by the collector, to whose order, should it
differ from his subordinates, we must look for their determina~-
tion. Nor are the orders of the 27th June 1842 (1) and that of
August 1842 (2) conclusive on the point we are now . considering..
By the former of these the collector, fulfiling a purpose
expressed in his order of the 6th June, forwards to the tahsildar
a list of seignorage fees to be exacted on the cutting of other
kinds of timber than teak in “the Government jungles”. To this
he adds that there is no objection to the cutting of trees for fuel
without payment of fees. Iixhibit 83, dated 10th October 1842,
(3) is an order, apparently issued by the sub-collector, giving:

some further instructions as to the levying of seignorage fees,

which under the orders of Government were discontinued in
1843. (4) The order of the Ist August 1842 relates to teak trees
cut in the Dasnali and Sulali jungles of Kaignad, treating them
as the property of Government, and confirming the impression
produced by the order-of the 29th January 1842 (3) and 25th
April 1842,(6) that the revenue officers treated the timber in
some, at any rate, of the jungles at Kaignad as Goverment pro-
perty. The peshkar’s report exhibit 409, dated 20th October 1842,
tends the same way. It shows that the cutting of timber
generally in the Kaignad forests, called Mardi, Dasnali, Sulali

‘and Balemani, was regarded as subjet to the control of the revenue

officers and to the levy of seignorage fees. DBut whether anythinfg
was done upon the recommendations made in this document for
the protection of growing teak, does not appear ;and for the

- plaintiff it has not unreasonably been urged that a mere report

of a subordinate officer, without evidence of any practical step
taken in consequence of it, could not dispossess Martoba, or
deprive him of any right towhich at the timehe was really entitled.

(1) Ex. 82, Printed Documents, p, 64. (2) Ex. 81, Printed Documents, p. 63.
(3) Printed Documents, p.66. - - !

© (4) Ex. 83, dated 26th December 1843, Printed Documents, p. 68.
- (8) Ex. 79, Printed Documents, p, 61. (6) Ex. 80, Printed Documents, p. 62,
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The prohibition referred to in exhilit 84, dated 16th De-
cember 1842(1) has not been put in evidence ; but the order is
meterial, as showing that the cutting of Eumri had been
expressly proclaimed not to include a right of cutting down
tzak trees, As to trees of the less valuable kinds, the carrying
on of kwmyri cultivation would imply their removal. The order
of the 14th January 1842 recognizes Martoba’s claim to the

© jungles so far as he, by his tenants, had actually brought it
~under kumri cultivation. The clause of the order of the Gth
June 1842, requiring that a pass should be obtained from the
village officers, scems to have been designed only to prevent
frauds. It could not have been intended to prevent Martoba
from cutting firewood, as this was at that time perpmitted to
all,(2) but was similar to the regulations found necessary in all
forest countries when it becomes worth while to make them.(3)
In January 1844(4) an order was issued that, in furtherance
of the previous order, the patel might, in the absence of the
shanbliog, issue a permit covering firewood exported by Martoba
from the jungles in respect of which he had been paying
assessment. On the 5th August in the same year(5) tho
tahsildar, on Martoba’s complaint that permissions are given to
strangers to cut firewoed in Bali, Kaignad and Bhaire, writes
to the peshkar that the question of Martoba’s rights in tho
Kaignad forest Is under inquiry ; that there is no objection to
Martoba’s cutting firewood in the jungle, to theenjoyment of
which he has by the collector been held entitled, and any
undisputed jungles for which he has mulpatias or leases, but
that no other person is to be allowed to.cut firewood in the
jungles referred to. An additional ground for the order is
stated, in the fact that even in the Government jungles the
licenses to cut firewood are to be limited 'so as to prevent in-
terruption to the Lumri cultivation ; but this appears to be

given only as a reason « fortiors for the order in favour of
- (1) Printed Documents, p. 67.
(2) Ex. 82, Printed Documents, p. 64,
(3) See, for instance, the English Statute I Edw. III, 8t. 2, cap. 2 ; and Co,
Lit., 115a.
(4) Ex. 59, Printed Documents, p. 28.
(54 Ex, 60, Printed Documents, p.29.
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Martoba within the local limits of enjoyment allowed to him.

On the 27th September 1854(1) the tahsildar reports that
Bhaskarappa bas down to that period been in exclusive enjoy-
ment of the honey produced in his vargdar jungles, and this
enjoyment seems. to have been continued down to 1857, when
on the 22nd April the sub-collector,(2) acting on the collector’s
order of the 2nd of that month,(8) directed that Bhaskarappa’s
alleged right to the forest should no longer be recognized, that
the right to gather the koney should be putup to auction, and
that no one on Martoba’s behalf should be allowed to cut kumré
except under an order from the revenue authorities.

The gathering of honey and the' like,(4) being advantages
not necessarily connected with kumrié cultivation viewed merely
ds a profit @ prendre or a right - exercised, without possession,
in alieno solo, it and the exclusive ownership of firewood
allowed to Martoba, for atime at least, point to a recognition,
by the revenue officers, of his hayving an estate in the land, and’
a possession in virtue of that estate. Mr. Malthy,(5) writing.
in 1839, says: “The extent of the Government right in the
jungles and waste has never been very clearly defined, and’
some extensive iracts have been gradually included by persons
whose right is- extremely doubtful. In many cases the just
claim to the right of pasturage or of gathering leaves for
manure preferred by the holders of the neighbouring estates,
to the exclusion of other villagers, has been changed to a claim
of proprietary right in the soil ; and many secret encroachments
have been made upon waste to which the parties have no title
whatever. Much jungle is cut, especially in the north of the
district, as firewood for the Borabay and other markets ; and.
there is reason to believe that title is cut without payment of
a fee to some alleged proprictor whose claim is gradually be-
coming prescriptive.” The process, therefore, that was going

" (1) Ex. 58, Printed Documents, p, 26.
(2) Ex,139, Printed Documents, 211,
(8) Lx, 148, Printed Documents, p. 221, : ,
() Sec plaintifl’s deposition, Printed Documents, p. 739, Gopal Ball
Mahalaya, Printed Documents, p.760. -
(3) Bx,3866, p.129,
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on -in Martoba’s case, was familiar to the revenue authori’tiéé :
and so far as Mr. Blair disapproved of it, or thought he could
contend against fit, it is to be presumed that he defined his
own position and Martoba’s in 1842. The revenue Board, on
the dth December 1844,(1) go so faras to say “there is not a
foot of ground unappropriated” in Kanara—an opinion based,
as Mr. Blane shows,on a mistake, but a mistake agreeing with
that general carelessness or looseness of grasp under which an
asserted ownership of the soil was likely to acquire \consistency’
though of questionable origin, through not being disputed, .and
possession to be allowed where only a license to enter and use
for particular purposes could at first and in strictness have been
claimed.

The Government, too, being in intimate commuunication with
the Board of Reovenue,(2) cannot be supposed to have been
ignorant that there was any possession held by a subject in
Kanara adverse to itself. Till knowledge of the intrusion
(supposing the act had that character ) reached it, its own
possession would not for legal purposes be disturbel accor-
ding to the principle quamuvis saltus proposito possidendi fuerit
ulius ingressus tamdiw  priovem possidere dictum est
quamdiv possession ab alio ocouputiam dgnoraret 3(3) but
from the moment that such knowledge was acquired, and no
step forthwith taken to expel the intruder,the consciousness of
a full power of disposition over the lands occupied, and with it
the possession of them, was lost to the Government, and passed
to the private occupire holding as proprietor.

That in very many cases a servitude or right of user had
been allowed in Kanara to become an actual appropiration of
ownership of the soil and of possession in a strict scnse, is
evident from the important and able report of Mr. Blane, dated
20th September 1848,  After dealing with waste included
within the recognized limits of assessed estates, Mr. Blane
continues :(4) “With respect to the other class of waste lands
claimed as being attached to estates to which I referred,

viz,, the immamorial waste, they may be considered
{1) Bee Ex. 366, p. 186. )
(2} Sce Ma: llas Reg. 1 0£1803,s. 9. (3) Poth. Pand,, Lib, 41, tit. i, {r. 39
(1) Ex. 366, p. 196
B. 42.
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to form a distinet question from that of the waste lands
just referred to. It is to ths claim to these lands which has been
in caatiously admitted, or, at least, not opposed, that I attribmte
the absorption of nearly the whole rekhnasht or Government
-waste land. The claim appears to have recently attracted the

notice of Government, for it is apparently for information respect-

ing these that it called for some information in its minutes of
cconsultation dated 5th™ August 1845. There are considerable

tracts of such kinds of waste land attached to a great part of the

estates, some of which is cultuable and some consisting of hilly
cor stony ground incapable of improvement. They are often
termed ‘kumeks’ lands or land allowed to assist in the cultivation
and they were intended to afford to the raiyats the means of pro-
curing leaves froxa the brushwood or jungles growing on them as
manure for their ficlds, and to furnish grass as fodder for their
cattle ; but they do not appear originally to have differed
materially from tho waste lands used for similar purposes in other

. patts of the country, except that, in place of being common to

the whole village, they were divided and enjoyed in separate por-
tions by the individual landholders, The original terms upon
which they were Leld, then, I conceive to have been essentially as
an adjunct to, and in connection with, the cultivated lands ; and

~ the right to them to have been modified right and only to

be enjoyed for the purposes for which they were held as above
stated. The jusufinct of them for such purposes was a necessary
concession ; but I do not conceive them to have been on that
account the less Government lands, but only lunds which they
were permltte to occupy for particular purposes. ‘

- “If such were, in general terms the nature of the tenure under
- which they were held, it has become entirely altered under our

administration. The raiyats now claim the absolute proprietary
right in them the same as to their cultivated lands, and, as a
mecessary consequence of such a right, the liberty to bring them
under cultivation without the payment of additional assessment,
and even of selling or letting them, and thus separating them, if
they choose, from the cultivation, and 'tlimﬁiiﬂg them from the
original purposes for which they were intended. Another effect
of such a tenure is, that even where they are greatly in excess
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of the quantity necessary for the purpuses for which they were
intended, they can prevent others from taking them up on a patta
and upon a fixed assessinent payable to Government, and the
person occupying them pays the rent to the landlord, not to the
Government, and is in every respect his tenant. It is necessary
to observe, however, that the right to cultivate such lands is nof
admitted in theory, but it is, as a rule, actually enjoyed in practice
from the simple cause to which I have so often alluded, that we

do not know the extent of tha original estates, and cannot- telly

therefore, what is new cultivation and what is old, and the ready
answer to all questions on the subject is, that is part of the
original cultivation. I huve, since I Lave held the office of coll-
ector, endeavoured to set my fuce steadily against the admission
of stch claims ; but Jands which have leen formerly brought
under cultivation in this manner are beyond recovery, and it
may he said generally that nearly every casein which it is attemp-
ted to restrain these encroachments, involves a protracted contest,
and nearly the certainty of having to defend a law suit if there
be the most slender grounds for disputing the award. -

“The forest and woodland cceupied for Lumwi, to which I
referred in a former lotter upon the subject of the conservancy
of the forests in Kanara, is also of the same nature as the above,
and claimed much on the same grounds. It is sufficient to repeat
here that the landholders claim, on these as well as other waste
lands said to be included in their estates, the exclusive right of
cultivating, or renting them out,and seiling them and their
produce in every respect in the same manner as their old cultiva-
ted lands upon which, according to my view, un assessmont was
alone fixed.” Then, after dwelling on the gradual extension, in
private conveyances and in proceeding in the civil Courts, of tho
rights asserted as against the public, the collector adds: (1)
“When it is considered that this system has been going on for the
last forty-eight years, it may be readily imagired to what an extent
lands have thus been appropriated.  This has arisen from there
being no public record of the extent of any man’s land to which

the public officers could refer. In suits between individuals the,

right of Government do not come under discussion ; and the pro-
(1) Para. 46, '
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duction of an admitted sale, or mortgage deed; or other evidence
of a like nature has always led to the land being decreed to one
party.. There has never been any application in Kanara of the
simple rule, that a man has only a right to as much land as he
pays for ; nor is there any rate or rule of assessment by which the
collector can determine whether he has more or less than he ought
to have, or by whichhe can recover or reassess it. JItis of no

avail for him to say, you have three or four times as much land
as is equivalent to the assessment you pay ; the simple answer is

that it is within the limits of his wary, or the production of some
document or the evidence of friendly neighbours to prove that it
is his, and if the elaim be resisted, there is the ready source of
carrying the case into the Court.”

It is to be regretted that the letter of the 81st August 1847, re-
ferred to by Mr. Blane and also his letter of the 31st August 1849
referred to by the Board of Llevenue in their proceedings of 1Gth
April 1859, (1) in both of which he dealt specially with the
subject of kuma, have not been placed before us. It appears,
however, from the extracts given in the proceedigns, (2) that
Mr. Blair, a former collector, had in 1843 issued a proclamation
directing “that five valnable kind of timber, viz.,, teak, poon,

~ blackwood, jack and sandal, should be preserved in the .Govern~

ment forests ; but this, Mr. Blane states, had practically no effect,
inasmuch as the timber merchants continued to fell the timber
wherever they found it, on the plea that they cut it from private
jungles, ard had obtained the permission of the owners to do so.
To defeat this subterfuge Mr. Blane had directed that when Jun-
gle is claimed as private property, the right must be established
before timber is cut. The clearance of the jungle, so injurious in
many respects, had been attended with one great advantage.
According to all reports, it had diminished the prevalence
of fever.  On this account principally he confined his re-
commendation to the confirmation of his prohibition of the
felling of the five superior kinds of timber, and to the pre-
servation .of the jungle in spots mnear rivers on the sea
coasts, where from its position the timber would be easily made

(1) Ex, 218, para. 9, Printed Documents,
(2) Paras, 7, 8,
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available, and the inferior kinds of wood might be allowed
under proper regulation to be cut as firewood for export.

“On this report being laid before Government, they, agree-
ably to the recommendation of the Board, authorized the
Collector of Kanara to restrict the. cultivation of Zkumai to
‘such places and to such an extent as might, in his opinion, be
expedient for the preservation of the forest and the general
welfare of the province.” He was also instructed to assert the
right of Government to.all forest lands to which a title cannot
be clearly established by private individuals.”

It appears also from the collector Mr. Fisher’s report of
80th August 1858,(1) that “Mr. Blane, when addressing the
Board on forest matters on the 31st August 1847, observed
that one of his greatest difficulties arose from the absence of
all definition of the rights of private individuals, and the facility
which this has afforded the people for putting forward claims
to the ju'ngle as private property. He pointed out that the
jungles of Lower Coorg had, in the course of a very few years,
been ruined by Mangalore speculators, who, on the sirength
of an order that raiyats might cut teak on their own lands,
brought whole tracts of forest as portions of vargs, and worked
them until no timber of any value remained.” .

It cannot reasonably be said that this was the mere precarious
occupation from which no property could arise,(2) or that rights
thus asserted and thus exercised by a vargdar did not, where
they were submitted to, constitute possession as owner.(3) The
power of resumption was no doubt, in virtue of its superior
strength, vested always in the Government, which thus, in one
sense, had not lost possession of what it could re-take at any
moment ;(4) but in allowing the growth of private property

(1) Ex. 94, para, 48, Printed Documents, 140,
.(2) Seeper Lord Eidon in Cholmondely v. Clinton, 2 Meriv., p. 259,

(3) See 2 Ersk. Inst,, 272, and compare the description “in by right adversely
to the rest of the world and asserting the dominion to be his own” * * * #“Hav-
ing entered upon it and claiming it or exercising -the right to it as his own,
Tindal, C. J. in Davies v. Lonwnds cited,2 Sm.L.C., 585 {5 ed., with Bracton, f.
52, on a “possessiv precaria,” or “de gratia,” and see Catteris v, Conper, 4, T.
L., 547.

(4) Savigny Possesssien, s, 31 ; 3 BL, Comm, 257, Lrsk. Inst., Loc. Cit,
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apart from express grant, the Government steps down from-
its position of absolute superiority, except where a cause has
arisen for the assertion of its inalienable eminent domain, and
necessarily submits to the exclusion from legal problems arising be-
tween it and a subject of the element on its own side of irresistible
force,(1) so that what would be possession as againsta fellow-subject
is possession as against the Government itself.(2) Whether the
acts and forbearances of the revenue officers were binding on
the Government, is a separate, though a coguate, question. The
collector was instructed by the Government, in a passage already
quoted, to % assert the right of Govermment to all forest lands
2 5
to which a title cannot be clearly established by private in-
dividuals.” Such being his function, and as a Government in
matters of this kind must act by means of a representative, the
collector may properly be regarded as its representative in acquir-
ing the knowledge which gave significance to its abstaining from
the assertion of its own right as against a subject. Tho collector
was bound to report to the Board of Revenue every instance of
Iands held under invalid titles, (3) and all unathorized alienations
(1) Bracton, . 52, after saying “dequiritur possessio et Liberum tenementum exiems
pore sine titulo et traditione per patientiam et negligentiom veri domini,” adds “In-
ter regem et privatas personas non tenet istud, quia rex parem nonhabet nec vicimun
nee superiorem.” ... .. DBubt then the king could not, according to the
Tnglish law, “enter upon or seize any man’s possessions upon bare surmises with-
out the intervention of a jury,” as by an inquest of office* A simple “resump-
tion,” in the Anglo-Inc‘.ian sense, by a mere order of the exeecutive was not
recognized ; and in the judicial or quasi-judicial inquest of office, acquiescence
would necessarily be admitted as a ground of title against the Crown, as
otherwise private property could subsist only by express grant, an effect would
. LS B
be denied to the provisiovs of Magna Charta “Nullus libor homo... ... aliquo
modo distruatur.,” In the colonies, where the right of the Crown to waste lands
is recognized, the proceeding against an intruder is by information in Chancery
or by writ of intrusion. See the Qeen v. Hughes, L, R. 1 P. C.. 81.
* BlL. Com. 260, Rceves's History of English Law, ch. xxxi.
(2)#Although the king can never be put ont of possession, in pointof law, by
tlie wrongful entry of a subject, yet there may be an adverse possession in fact
against the Crown,” 50 as to give the possessor protection under ihe statute of
limitation against the Crown. Shelford’s Real Property, Statutes 134." Jd. 233
(6thed.). “Theking may be wrongfully dispossessed, but the intruder’s injuriors
POSSESSION...iuuuis.es is called intrusion.” Per. Lord Mansfield in Taylor dem.
Atking v, Horde, 2 Smith’s L. C. at p. 535 ( 5th ed.).
(3) Mad. Reg. II of 1803, 5. 27.
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‘ofland. (1) He was to investigate with carc. the rules thathad
Ammemorially guided the assessment of the public revenue,(2) to
state the result to the Board of revenue, and to regulate the
‘demands on the raiyat “with a just regard to the rights of the
Government,” as well as “to the rights of the people.” (3)
Although these rules do not, in express terms, authorize the
‘collector to act for the Government in allowing or disallowing
-possession by subjects in derogation of its general right to lands
‘not held in private ownership, yet they point to his being (subject
to the control of the Board of Revenue and tosome enacted
‘restrictions) the agent of Government forall purposes connected
‘with the administration of the public revenue, and especially of
the land revenue. That, in practice, he held this position, is
-evident from the whole history of these proceedings. Althoug,
therefore, the Government may not be bound by the collector’s
‘acts or abstinencies going beyond his delegated authority as
equivalent ‘to expressions of will on its own part; (4) yet for
the purposo of affecting the Government with knowledge of
‘what was doing on the part of the plaintiffs family and on
‘what asserted ground of right, it was fully represented. Intho
case of Vyakunta' v. The Government of Bombay(d) it was
‘held " that tho continued recognition, by the collector, in tha
‘revenue accounts of a vurg as muli—i. e., held on a permanent
proprietary right, subject to assessment—constituted an admis-

sion of such a right binding on the Government.(6) This was"

because the collector was the agent of the Government ; and he
was equally its agent for the purpose of taking cbgnizance of
other proprietary or possessory rights continually brought under
his notice in the accounts and in the administration of the dis-
‘triet. (7)

What the rights set up were, is stated by the Madras Govern-
ment itself in its order of the 23rd May 1860 (8) at para. 4: It
appears that certain proprietors of land in parts of Kanara, and

- (2) Id. p. 41, (3) 8, 39.
. {4) Culiector of Musulipatam v. Kavaly Venkat Nnrayanappa 8 M. I. A, 500,
(5) 12 Bom, H. C. Rep. 210, Appx. o (8) Ib,

{7) Nos enim dejicit qui rem mostro nomine tenents dejicit.— Poth, Pand.,” L, 41, t.
ii, fr, 40, note’ (d). 2 (8) Ex, 94, Printed Documents, 155,
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some persons not holding lazd at all, claim to have exclusive .and
porprietary rights of kumsi over extensive tracts of forest land,
so that no other person can cut kumri within those tracts with-
out their permission ; while their own rights, they allego, to make
or allow kwmri there at pleasure, can no more be interferred
with by Government than their rights over their ordinary landed
estates. . These claims appear to have been acquiesced in for many
years by the revenue authorities of the district; but when subject-
ed toinvestigation by a late collector, Mr, Blane, they were
found to stand on no good foundation.” That the right claimed
was one only to use the soil for the purposes of kumri cultiva-
tion, would not make - the plaintiff’s right the less an interest in-
the land, or his occupation the less a true possession. In R. v.
Tolpuddle (1) Lord Kenyon says: “This was not the less a take~
ing of a tenement, because the pauper could only enjoy the land in
a particular mode, for in many farms the tenant stipulates that be
will not depasture sheep or horses on particular grounds.”
Buller, J., in the same case says: “It seems to me that if the
pauper had the sole possession, or, which is the same thing, the
sole.profits, he might have maintained trespass,” an opinion which
was affirmed in the subsequent case of Burt v. Moore. (2) - In
that case Lord Kenyon says: “Although the defendant was res-
trained by the agreement to a particular mode of occupation, he
is to be considered as the occupier of the land, and being entitled
to the sole use of the land, is also entitled to” maintain trespass.”
Albeit, therefore that the plaintiff’s use of the forest never went
beyond turning it to profit by kwmai cultivation, that user, if a
sole and exclusive nser, would be a possession, ripeniag by the
acpuiescence of the Government into a right to possess. Nor would
this possession, and the right growing out of it, be made impossible
by a concurrent right on the part of Government, if such right in
any case existed and wasexercised, to enter the lands thus oceupied
for the particular purpose of cutting timber. Such a right might be
reserved in a perpetual demise giving to the tenant an interest in
and possession of the land. Having a detention or occupation of
forest lands in the assertion of proprietorship under such eircum-
stances as have been described, the plaintiff’s family had actual
(1) ¢ T. R, atp. 575 ~ (2)5TR., 320,
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possessions so far Jocally as Mr, Blair’s other had allowed it. That

officer was equally the agent of Government in taking cognizan-
ce of all Martoba’s acquisitions, in recognsing his geni and muli
rights in the accounts and other administrative proceeding, and
in refusing recognition to his ownership or possession of the
jungles, except in lands actually kumried by his tenants. (1)

We have seen that by their orders passed in 1844 the local
officers guarded Martoba in the enjoyment of the jungles which
Mr. Blair had allowed to him. How far this portection actually
extended, appears from the deputy tahsildar’s order (2) to the
village officers, dated 11th August 1844. They are to prevent
‘the cutting of firewood by strangers in the jungles assigned to
Martoba by the collector’s order and in those enjoyed by him
without dispute. He was at this time contending against Mr.
Blair’s order unfairly resticting his rights at Kaignad ; but at
Goer and Bali his possession was now apparently undisputed,
nothing having been done, on the information supplied to the
collector with respect to the forests claimed by the vargdars, to-
wards determining “the question as to whether the forest belongs
to them or to the Sarkar.”’(3) At Kaignad he seems to have striven

. not only to preserve what had been assigned to him against intrusion
on the part of wood-cutters, but also to levy fees throughout the
forest. On this Mr. Forbes, the head assisstant collector, in an
order dated 14th November 1845, (4) says: “He is competent to
ccllect money in respect of the kums? cultivation only, but not, on
the yround of his having right in other respects to the forests, to
collaet money from persons that may cut billets in those which
are Government forests,” that is, apparently, in those Government
forests to which the right set up by him was rejected by the order
of Mr. Blair, which is veferred to. But the order may also be
construed in this sense, that wherever kumrs cultivation I8
carried on at Kaignad, Martoba moy receive the fees; but

{1} On the cffect of acquicscence, see Collector Madura v.Veeracamoo Unmal, 9
M. 1. A, 446,

(2) Accompt. to Ex.. 60, Ptinted Documents, p. 30,
3) Tx. 110, Printed Documents, p, 179,
(4) Ex. 116, Printed Documents, p, 186,
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wherever billets are cut in the same ferests, he is not entitled to
receive anything on that account, his right being strictly limited
to kumari cultivation and its proceeds. The latter construction
may seem the one more in accordance with the view taken by the
collector, Mr. Thompson, on the 28th January 1845, (1) who
says, in relation to an attempt on Mortoba’s part to.check the
cutting, by some Government contractors, of common trees at
Gioera (see MS. exhibit 51 ), that an order had already been
given “that Martoba could not set up any claim to the timber
trees in connexion with his dispute relating to the Zumri.”
The trees in question may have stood outside the limits of the
lands at Goera which had been customarily kumsried, and the
principle of the orders as to Kaignad may have been applied to
them ; but the idea most naturally conveyed by the collector’s
language is that Martoba’s asserted right to kwnré cannot, at
any rate, embrace timber trees, wherever these may stand. Yet
in the order of Mr. Blair, dated 6th June 1842, it is assumed as
self-evident that, in the jungles subjected to kumri, trees fit for
firewood only can be found. There is no reason why there should
be trees fit for timber therein,” as such trees take thirty or forty
years to grow, and cannot, thercfore, be available in places
subjected to a clearance for bumari once every cight or ten years.
Thisimplies at once that kumai operations would leave no timber
trees standing, and, as a necessary consequence, that the presence
of such trees contradicted the prior exercise of kumwi culti-
vation, and thus excluded the Iand from the scop of the order of
January 1842, defining what Matoba might and might not retgin.
Mr. Thompson’s order may have been based on the same view,
and could not, at any rate, have dispossessed Martoba of the lands
orinarily kumaied by him, or under his orders. In 1842, when
Mr. Blair’s order was made, the cutting of firewood had not yet been
subjected to any restriction.(2) The orders of thelocal officers in
1844, already referred to, imply, however, that though any ono
might resort to the forest for fuel, he was obliged to obtain a pér—
mit from the revenue officers, and to cut in convenient places, so.

Ny

(1} Es. 118, Printed Documeants, p. 183,
(2) Ex. 82, Printed Documents, p. 64,
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as not for instance, to interfere with kumri cultivation. The
lower officials scem to have construed Mr. Blair’s order, that
Martoba was not to grant permits for cutting firewood, but was
himself, if he desired to remove it, to obtain passes from the
village officers, as not implying anything in derogation of his

complete ownership of the forests allowed to him; but the order ‘

may very well have been founded on the notion that'the cutting
of fuel was an excrcise of a common right, vested, no doubt, in
Martoba as in other members of the community, but subject in
his case, as in theirs, to administrative regulations made for the
common benefit, If, indeed, the common right subsisted, it
could not be extinguished except by an act of the soverei gn
authority directed to that end, and would survive in spite of a pos-
session, forpurposes of kumai cultivation, of particular spaces ac-
quired by Martoba as against the Government. If Mr. Forbes con-
sidered that Martoba wus confined toportionsofthe forest formerly
submitted to kumri cultivation, his direction operating against
Martoba’s Jevy of fees on the cutting of firewood even in those
places, must have construed Mr. Blair’s order as conceding
possession or enjoyment only subject to the common right.
That the cutting of firewood in the Kaignad forest had been
allowed on orders of the revenue officers, even before Mr. Blair’s
orders of 1842, appears from the order of Mr. Anderson, the
sub-collector, dated 27th December 1841, (1) allowing 200,000
‘billets to be cut in Kaignad. The applicant is not “to cut trees
in places in which the raiyats have right,”but that may refer to
spaces arround their dwellings, or amid their actual kumri
cnlth ration, interference with which was not permitted. Accor-
ding to the plaintift’s contention, there could be no spot in
Kaignad in which the right to cut down trees remained to
Government, or the community ; and Mr. Anderson’s order,
allowing such cutting, was an infraction of Martoha’s right,
which, if essentially integral, was thus contradicted in its whole
extent ; but the permission as quite reconcileable with a posses-
sion of particular spaces by Martoba either subject to the common
right of cutting fuel, or on a title which enabled him to exclude
all other persons, und which where it subsisted would be protected
(1) Bx. 112, Printed  Decuments, p, 1s2.
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by the terms of the order.

When Mr. Blane made the repo1’c of the 8lst August 1847, to
which we have already eferred, he was, as we have seen, instruct-
ed to take such measures as he should deem expedient to assert
the rights of Government, and to preserve the forests by the
limitation of kuwmré cultivation. This was at the end of 1847,
and at the end 1848 he issued a circular order, (1) in which,
after stating some of the evils supposed to arise from a diminu-
tion of the forest, he directs (2) that in granting permission to,
cut kumai it is not to be allowed at any spot within nine miles of
the sea, three miles of a large river, or where teak, poon and other
valuable timber trees grow. Where itis allowed it is to be con-
fined to places that have been subjected to the like process before.
(3) As to the persons, he says that some persons, merely on the
ground of a charge for kumii being entered in their pattas or
tax-bills, assert a right, through kum»i being, as they say, thus
included in their “wvargs”, though they cannot point out any
particular boundaries within which their right subsists to cut
kwmri anywhere they please in the Government forests. Such
pecsons, Mr. Blane says, must, as a condition of obtaining
permission to cub kumri, come to the revenue officers, and prove
what their rights are. If raiyats, paying assessment for kumri,
are prevented from cultivating through the operation of the order
as to locality, their assessment, it is said, will be remitted ; where
cultivation of kumri is allowed, it is to be restricted to an-
amount reasonably proportional to the assessment actually paid.
Strangers to the district are to be excluded from the Government
jungles, and the kumri cutters of the district are to be allowed
to exercise their calling (in the Government forests) subject to
the rules previously laid down.

The tahsildar is then dirccted to prepare lists of the kumrs
cultivators, and to supply other information, with a view to a
re-adjustment of the tax ; and then follows a postscript : “Besides
the kumris of the descriptions mentioned above, there are kwmsris
on account of which a separate assessment has been fixed, and

(1) Bx. 91 dated 12th December 1848, apparently by mistake for lzth
Jannary 1849 Printed Documont%, T3. See Hx. 90, Printed Documents, 73.
(2) Printed Documients, pp, 32,33, (3) Ex. 89, Printed Documents, 72
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which are held after the manner of wargs; [also] kumis, on
account of which some kumri assessment is included in (the
-accounts of) the vargs, consisting of land, and kumris on account
of which there is.no kumri beriz [fixed], but which are men-
tioned (in the accounts) as having been enjoyed according to
ancient custom (mamul). With reference to, these, a separate
statement should be prepared, showing the name of the kumi
vargdar or owner ; the (amount of) assessment fixed thereon ; the
names of the forests attached therto ; how many persons cultivate
kumri under such vargdar or owner ; what amount is paid by
them to the vargdars; and in what shape (either in kind or in
cash). You should ask them what proof they have to show tha
the forests they enjoy appertain to the said beriz, and should
describe in detail the (nature of such) proof as well be brought
forward by them, at the end of the statement in (the column of)
remarks. Thus prepare (a statement), and forward (the same to
this office).” It was in obedience to this order that the return
was prepared for the Fasli year 1860 (A. p. 1250-51) which is
- exhibit 62(1) in these proceedings, and hich sets forth distinctly
both the lands claimed and the titles set up to them by Martoba.
In the meantime, however, the head assisstant collector had, on
the 26th May 1248, issued an order which deprived the vargdars
of their kuma? cultivation altogether under some misapprehension
of the collector’s wishes. The local subordinates seem to have
give notice (1) to the kumri cutters that they could have to pay
direct to the Government ; and of this Martoba complains on the
31st March 1249, as, in effect, a double charge on them and on
him, he having paid the fixed assessment. Mr. Blane, having
received from his deputy shirastedar an account of the kumri
cultivation carried on by the several vargdars ; it became possible
and necessary to deal with the subject immediately.

This was done by the order of the 10th April. 1849.(2)

We have scen that the basis of the assessment of the land
in Kanara was the title of Government to an aliquot share of
it produce. This, under the Hindu rulers, was generaly fixed
on a supposed equal partition of net profits between the landlord

and the Government at one-fourth of the gross produce,(3)

(1) Ex. 277, Printed Documents, p. 511. (2} Tx. Printed Documents, 73.
(3) See Munros Report, Ex. 366, pp.10, 11,19,
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out of which the religious establishment was provided for. The
proportion was increased by subsequent additions, even before
the time of Haidar and Tippu to the extent of at least 70 per
cent., so that Mr. Harri's survey rate, introduced into the
magni of Buddengode,(1) of one third of the gross produce
was a comparitively fight one. This seems to have been by
some officers regarded asthe standard rate of the district(2) in
spite of its unequal bearing on the different kinds of cultiva-
tion.(3) The various ways in which determination of the Govern-
ment’s share was sought to be arrived at,. have already been
considered. Munro’s principle(4) was that where the land
revenue did not exceed a moiety of what the landlord could
in a settled state of affairs realize as a net rental, no reduction
should be made, “because,” he says, “Iam satisfied that it is
fully adequate to every end mot only of present realization
but of. future Iimprovement, and that a country moderately
improved, the basis of whose assessment should be one-half
of the net produce, would, if protected from all other demands,
soon pay with one-third what it had before paid with one-
half.” In the proceedings of the Board of Revenue of the
16th November 1843, para. 44, it is said :(5) “This, it wil
be observed, has been the object of all subsequent revisions
of the assessment as well as of the measures now in operation ;-
and it was as an aid to its attainment that the estimates of
produce were miade, which occur in the azmuish chittas relating
to Bali and in several places in the jamabandi chittus
recorded in this case. . :

It is very probable that the skist, or assessment, due on
account of the jungle elements of every wurg had originally
been reckoned with more or less care and honesty according
to this prineiple. Mr. Blane, deeming the actual recovery of
the forest lands long encroached on impracticable, now gave to
the same principle an inverted application. “Martoba of
Kaignad and others,” he says, “I find cut kumai 1,000 per

(1) Kdnara Land Assessment Case, Printed Documents, Vol 111, 149,
@) It, p. 118. . (3) Ex. 366, p. 49,
() Vyaluntav. The Government of Bombay 12 Bom. H, C. Rep., Appx., p. 179,

(8) See Kdnra Land Assessment Case, Printed Documents, 111, 233 ; Printed
Documents 98,113 in this case.
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cent. in excess of the kumri assessment they pay in these
VATPS”  evirniiinenes “Therefore, it ajppears tome to be proper
(as to particular instances) that after deducting double the
-amount (of the kumii assessment in each case) the excess
should be Collected and kept in deposit by Government.”
He then applies this to the cases of the several vargs in whicl

" the profits derived from the kunbis at the "customary rate,
calculated according to the number of knives employed,
comes to more than double the assessment paid by the vargdar,
and directs that such excess be placed in deposit. In such
cases the doubls assessment is to be handed-to the vargdars
already  answerable for a  single assessment in their
vargs. Where the amount collected comes to less than
twice the assessment, the whole is to be handed to the vargdars,
Where the vargdars are not debited with any kumri assessment,
the wholo amount sellected from their tenants is to be appropria-
ted by the revenue officers.

- 1t is obvious that such a mode of dealing with the Lumis
vargdars as that which has been described, was equally inconsist-
ent with the theory of a farm of the “humsi korlaya,” as with
that of a proprietary right in the soil vested in the vargdar.
If the Government had really leased to a vargdar, either
temporarily or in prepetuity, the collection of the fees pay-
able by the kumii cutters resorting to a particular place,
not at a proportivn of the sum levied but at' an invariablo rato,
which was not lowered, though nothing should be received
by the lessee, it would be an act of official dishonesty to the farmor
* we cannot in any case allow you to make more than 100 per
cent. profit, and, to prevent your doing so, we will take the farm
out of your hands and hand to you 100 per cent. if, and when
under our management, it produces so much.” If the rate was
re-ad justable from time to time as in the case of rice lands, while
the vargdar was at liberty to cultivate by means either of his own
_people or of casual immigrants ; and if, as in the cuse of a farm,

and especially after Mr. Malthy’s change of the levy toa rate:

per acre, we must needs suppose the payment had reference to
some definite tract of land more or less clearly perceived, it is
hard to distinguish such a farm from an interest in the land, such
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as the,vargdar held in a rice field. To such a holding the kwmsi
right was usually attached ; and it was inherited and passed with
it as a part of the estate, never being treated, so far as we have
been shown, as a merely personal contract.

Mr. Blane says that this scheme of limiting a vargdar’s profits
to a sum-equal to the kumri assessment paid 8y bim as “deshade
mariade prakara,” 1. e., according to the custom of the country ;
but no trace appears of any such custom. In settling an assess-
ment it was, no doubt, customary to estimate it roughly at one-
half of the net rent, and the rent due by each kumri cutter
being fixed by custoin at Re. 1 or Re 0-8-0 payable in money, the
Government share was readily ascertained, and was calculated in
the same way when the vargdar employed servants or tenants on
his own account, instead of collecting rent from the vagrant
kumr? cutters. - But there was nothing, so far as appears, o
justify the converse rule, by which certain land being included
in a property anc taxed for kumari cultivation, the owner was to
be limited to the employment on it of so many hands as would
ordinarily produce twice the assessment. * If, too, the principle
was to be applied so far as to prevent the vargdars realizing
more than the Government, fairness required that the Govern-
ment should not ever take moro than it left to the vargdar; yet,
if the “geni kutwali,” or rent produce, fell short of double the
kumri assessment, the latter was still charged at its full araount
not at one-half of the rent collected, or proper for the land
actually cultivated. The truth scems to be, that collector -adopted
the first plea that presented itself apparently referrible to some
received principle for a course really determined by considerations
of expediency, and that he would have acted less harshly had he
not expected instructions from the Board of Revenue in answer to
his letter of the 20th September 1848, He says: (1) “The final
orders of the Board on this subject are expected. On receipt of
these orders my final orders will be communicated. I request
that proper measures may be adopted that persons may not cub
the kumai excessively at their pleasure hereafter, 4. e., for Fasli
year 1259, The vargdars severally should, under the “provisions
of the circular order, cut so much kumri ouly as may be appro-

(1) Printed Documents, p. 74



VOL. II1.] BOMBAY SERIES.

priate to yield - double the kumei assessment they have been
paying. With respect to the Sarkar kumié, those residing in
this district and habitually cutting the kumrd should cut the
kwmri sufficient for their subsistence. The kumri to be cub
shall be cut only in jungles situate beyond the prescubed limits.
1 request that the circular order may be acted upon “and adhered
to, and that no orders be issued to the vargdars to cut the Luma
in the jungles at their pleasure.”

Whether the expected orders were issued or not, we have not
been informed. If they were, not final orders, for we find that
M. Blane addressed another report to the Board on the 3lst
August 1849, (1) relating to the kumré cultivation ; and in Fasli
1262 (==a. 0. 1852-23) Mr. Maltby, the then collector, promised
a report on the subject in all its bearings, which was eventually
furnished only in 1858 by his successor, Mr. Fisher.(2) Some
extracts from Mr., Blane’s report of 81st August 1849 are given
in the proceedings of the Board, dated 16th April 1839, para.
13ff. (3) Mr. Blane gives his notion of the kuwmri holding ag
what he calls “a rent,” or farm of the fees leviable for kumw»i
cutting, which having been entered in the vargdar’s “varg” in
the sense of account, came to be looked on as a part of his warg
in the sense of estate. “In this manner, Mr. Blane argued, the
rent of collections from the kumri cutters came to be entered in
the varg patta, and being among the few items of miscellancous
revenue retained in it, and its nature in contradistinction to the
assessment on the private lands of the proprietor not being borne
in mind while the term varg was supposed to mean ‘estate,” the
junglesin which the kumri was cut, came to be claimed and
considered a portion of the estate. The assertion of proprietary
right has been since countenanced by transfers, by sale and by
suits as well as by attachments for decrees of Court. Under
the operation of our judicial system it was remarked, ‘questions
are adjudicated between individuals which have often, a very
important but individual bearing on the public rights of Govern-
ment which at the time is not for eseen or is overlooked.’

{1) Printed Documents p. 74

(2) See'below. {3) Ex. 49, Printed Documents, p, 135.
(4) Printsd Documents, pp..352-333,

B. 44,
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“Where the settlement for kamai had been made . directly with
the raiyats, that is to say, the Board presume, while the forest
was the undisputed property of Government, Mr. ‘Blane had

_prohibited it in particular localities where the facility of transport-

ing timber made it advisable that it should be preserved. This
order was in accordance with the authority - granted by Govern-
ment, and mentioned in paragraph 8 of there proceedings. But
many of the places in the northern talukas, he remarked, ‘where
it would also have been desirable to preserve the forests, are
claimed as within the limits for which some of the larger land-
holders pay kumri tax; and without possessing the discretion of
assuming the managment of the kumri and making the settlement
with the actual cultivators, it is found impossible to exercise any
control either by restricting the general quantity, or by assigning
the boundaris within which it shall be cut.’ ‘

“The settlement of the question, whether the larger proprietors
who pay kwmri assessment have a proprietary right in the jungles,
was, therefore, of great importance. If the decision should be in

~ the negative, according to Mr. Blane’s view, he proposed to remit

the beriz they pay on this account from their pattas, and to make

" the settlement dirvectly with the kumri cuttors, as in the caso of

Narna Cumpti. But if their proprietary right should be affirmed,
he considered that he possessed no power to preveni their continu-
ing the destruction of the forest .at their discretion, and no
authority to protect the kumai cutters from their exactions and
oppressions ; for these persons must be recognized as their tenants,
and be subject to all the legal process to which tenants are
liable. :
“To show the disproportionate claims advanced on -account of
the payment of kwinyt shists, he further instanced the case of
‘Martab Rao, whose family formerly held the office of naib
shanbhong in ihe Ankola Taluka, and who, therefore, not only
kept the revenue accounts bimself, but exercised an influence
almost unbounded in that part of the country. "This man holds
seventeen wargs on the borders of the Goa frontier,” and claims
a jurisdiction over a large portion of the jungles in that neigh-
hourhood. It is impossible to state their extent, but it cannot
well be less than fifty square miles of forest. The entire payment
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on these vargs amounts to Pagodas 113, of which only Pagodas
17-4-7 i3 kumrt beriz ; but the number of raiyats cutting kumre
under him has so much increased that he collects from these alone
" 167 Pagodas, or 1,000 per cent..more than the revenus he pays
on thig account.”

“‘Such claims as these, Mr. Blane truly observed, would, as

population increased, be of the most serious public importance,
as pressure from without impel large numbers of people to settle
gradu‘llly on these thinly-peopled tracts, where they would be-
come the tenants-at-will of such men as Martab Rao and Narna
Cumpti, who might thus have ten or twcnty thonsand dependants
on their estate.”

From this e\hact, and especially the latter part of para.

17, it is plain that, whatever restrictions Mr. Blane may have
imposed or sought to impose on Martoba’s enjoyment of the
jungle lands held by him in the assertion of ownership, he felt
himself unable to assume, with respect to those lands, the manage-
ment of the kumri and settlement with the actual cultivators, or
to restrict: the quantity of humii cutting, or the boundaries
within which it was to be carried on. In;his report of 30th
© August 1858, Mr. Fisher says: (1) “Those vargdars of the
Payenghat, who paid bumai shits, received double the amount of
this assessment from the sums collected at the aboverates direct from
the kumri cutters when the extent of this cultivation within their

respective boundaries admitted of this arrangement ; otherwise tho
tax Ievmd whatever it might be, was givento them against the shis¢
pald but this, itis ptain, occurred only once down to 1858. Mxr.
Fisher’s own order of 11th August 1849, (2) which directs the
collection for the current year from the actual cultivators, says,
for the future, “you are also to issue injunctions to the shanbhogs
of the villages, directing them to see that the vargdars, as stated

above, cut kumsi not exceeding double the (kumri) assessment’

which is fixed as the jamabandi, and this (you are) to arrange
for the due enforcement (of the circular order above referred
to.)” It appears, in fact, that, after the action taken on the

(1) Ex, 94, Printed Documents, 138, p, 29.
(2) Ex. 92 Printed Documents, p. 78,
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‘hasty order of Mr. Forbes in 1848,(1) no attempt was -made

for several years either to collect the kumri fees direct from -
cultivators within alleged forest limits of Martoba’s warg, or
to introduce cultivators independently of him. Martoba and
Bhaskarappa were repeatedly told not to cut kuwmori beyond
an extent corresponding in the rent it would produce to double
the kumsi assessment. They appear to have submitted, at
least nominally, to these directions,. and when they transgressed
them to have paid the excess realized beyond double the assess-
ment into the Government treasury,(2) or even double assess-
ment on the lands in excess ; bnt these very proceedings show
them to have been in possession of the lands however hampered

in their use of them. They still for sometime chose their own

places for kumri cultivation within their vargs. The “dugni”
(double) arrangement as it was called, the applications made
under it, and the payments of excess, coupled with the abstinence
of the revenue officars from using the jungles as “Sarkar” forest
available for assignment, according to their needs at the discre-
tion of the officers to the kumri cutters seeking allotments,—all
imply thab possession was still held by the plaintiff's family
penling the long-deferred decision as to whether they were to
be regarded as proprictors or not.

In a revenue circular, dated 14th November 1851,(3) the
then collector, Mr. Maltby, “resolved that the jamabandi
(annual assessment) should be settled wpon ascertaining the
extent of cultivation by measurement’ (instead of by the number

‘of knives employed.) The villages officers were to “incpect

and measure the /wmri cultivated as coming under the assess-
ment of varys, also the kumri cultivation in purely Government
jungles.” As to the latter, they were to ascertain and set forth
the names of the cultivators, and charge each with a jumabandi
of R.1, of R. 2 or R. % an acre according to circumstances.
As to vargdars jungles, the direction was “with regard to the
cultivation of kumei said to be included in the assessment of
. (1) Ex. 98, Printed Documents, 72, ‘

{2) Printed Documents, pp. 748, 756, 778, another recognizances, Exs, 165,

167 ; alco Bhaskarappa’s petition, Kx. 128, Printed Documents, 517,
(3) Ex. 173 Printed Documents, 260:
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wargs, you must state the number and name of the varg, the

‘total assessment and what portion thereof forms the Fkumari

‘assessment, and prepare an account, that the nmmber of acres
cultivated in each varg and the number of cultivators may be
known. If you give this at the time of the huzur jomabandi,
it will be adjusted *in the huzur.” TFrom this it is manifest that
while the collector assumed, or exercised, the right of regulat-
ing the assessment on kuwmri according to a new principle, he
distinguished broadly . hetween the Sarkari and the vargdari
jungles, and as to the latter advisedly refrained from obtaining
the means of effecting a settlement with the individual culti-
vators. The vargdars alone were to manage the jungles for
which they were assessed ; the assessment only was to be
adjusted each year according to the actual area cultivated as
reported by the local officers at the “huzur jamabandi” or.
final revision of the sums to be exacted by the collector. That
the vargdars while subjected to so arbitrary a change in the mode
of assessment, should have been left undisturbed in the actual
enjoyment of the forests attached to thoir wargs, is a somewhat
‘emphatic testimoney to the collector’s- sense of their irremove-
ability. _

Mzr. Fisher at length in a veport, dated 30th August 1858,(1)
expressed his views on the whole subject. He considered the
question to be(2) “whether the entry of kumri shists confers
any proprietary right all, such as a similar entry would be held
to do in regard to regular cultivation, or whether it is a mere
rent paid for certain forest privileges which can be resumed

at pleasure by a remission of the Government demand,” and

he thinks it bhas the latter character. Then, pronouncing
against the genuineness of the sanad granting the forest lands
of Kaignad,(3) proposes that “Bhaskarappa be placed in-the
same category with all other raiyats paying kumri beriz.”
As to all vargdars paying kumii assessment, his recommenda-~
tion(4) is': “In the Payenghat Taluka of the North Kanara I
would propose to allow each vargdar one acre per.annum of

(1) Ex. 94, Printed Documents 133, para. 60,
(2) Printed Documents, 142, (3) Paras, 66-76,
(4) Para, 99, Printed Documents, 148,
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1879°  kuwmyi for every rupee of shist paid, subject o the arrange-:

Braskar-  ments alluded to in paragraph 96 as occasionally necessary.
AFP%  For instance, a man, who pays 10 rupees shist, should be allowed
E;ICETSQI& 100 acres of Lumri, which should be marked off and made
NorTH  gver to him as aﬁ"ording him' the means of cultivating ten::

EaNama.

acres per annum, ,

If the plaintiff’s fammﬂy had indeed been excluded, as Mr

Fisher (paras. 29, 30(1) ) says, the vargdars were excluded from

all personal management of the forest lands “ within their
respective boundaries,” and made mere renters or recipients, .

at the hands of the Government officers, . of twice the assessment

when so much was levied from the kum»? cutters, and when less

- was levied of less, it would be hard to conceive of them as still
holding possession. It is, however, almost equally inconceivable:

that having thus deprived the vargdar, the revenue officers should-

have still charged him the full sh¢st when so much was not realized .

by them from the cultivators ; but, it is added, “the vargdar
was allowed to cut an extent of kumr¢ which would produce:

double the amount of shist. paid if he liked to do so” ;and as

regards the lands with which we are now concorned, Mr. Eisher’s

account as regards the years prior to 1857 is erroneous. The.

amounts in excess of the “dugnd’” were received from Bhaska-
rappa.(2) He was, even so late as 23rd September 1858, lserved_,

with notices to pay up the excess over the dugni on account of

both Goera and Kaignad for the Fasli years 1265 and 1266. These

are included under exhibit 312, and imply Bhéaskardppd’s occupa-.
tion or use of the land beyond the prescribed area. c
Bhaskrappa then retained possession of the sumsri lands ; and
though he was checked and stanted in his use of them, they were,
~ not, so far as appears, made use of for “Sarkar kuma4,” so as to
deprive him of his hold of the soil until 1857. In that year, as
wo shall presently see, an order of the sub-~collector deprived him
of all kum»i lands in excess of those which at the caiculated
rates would produce twice the kumri assessment ; and in 1858,
as we shall also see, the lands were wholly taken over by the
revenue official. The shist or assessment still charged for them

{1) Printed Documents, 138,
(2) Sce Ex, 24 MS, and Ex. 462, Printed Documents, p. 708,
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then no longer corresponded to any recognized estate in the land 3
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and though there is a recognition of “kumiré within the limits of Brmaskar-

the said Bhaskarappa’s varg,” yet Bhaskarappa’s interest is reduced
-to that described by Mr. Fisher, without even any saving provision
‘in the way of liherty to cultivate on his own account. The area

allowed for each actual cultivator is at the same time cut down

from three acres to one and a half acres.(1)

In the order of Mr. Malthy, lately referred to, that officer says:
(2) “In the circular order No. 12, of the Fasli year 1258, it is

stated that if people were to cultivate buwri, they should present

a petition to the tahsildar, and in the peshkar’s division to the
peshkar ;and that the tahsildar and peshkar were to examine the
place where the peoplo desired to cut kumai, and that permission
- should be granied to cut kwmari and carry on cultivation if the

‘place was one where there was no objection to icut kwmri under -

restrictions laid down in the circular order mentioned above,
&e., &c.  In accordence therewith, you or the peshkar must
henceforth keep an account of each cultivator to whom permission
‘to cut kumet has been granted, send it to the huzur soon after
the time of the cutting kumri is over,and fix the jumabandi as
stated above. On the cultivators, who may have carried on the
cultivation not after obtaining permission, a twofold jamabands
‘will be levied from such persons ; and it is also determined that a
‘separate punishment should be inflicted by the police for the
offence of having violated the orders. You must, therefore, levy
‘a two-fold jamabandi from the persons who cut kumri without
‘permission ; make an inquiry with regard to the offence of having
acted contrary to orders 5 report to the ilaka saheb” (4. e, the
assisstant collector of a division of a district,) “recommending
what punishment you, at your discretien, think proper, and act
according to the order that you may receive.”

If we compare this discretion with Mr. Blane’s circular, (3) we
find that the earlier document contains no order that every one
desiring to cut kumrd “must present a petition” to the local

_ (1) Bx. 146, Printed Documents, 219; Mr. Fisher’s Report, para. 32;
Printed Documents, 139,
(2) Printed Documents, 260, ~ {3) Ex. 91, Printed Documents, 75.
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officer. The customary rightof the kumai cutters of the district
seems, in 1849, to have been still recognized, subject only to such
arrangements as might be necessary to prevent permanent injury
to the forests. The only persons who were required to obtain a
formal licence where those vargdars who, in virtue of an entry
of a charge on account of kumrt in their pattas, claimed an
indefinite right of cutting kum~i in all parts of the forests. (1)
The village officers were to prepare a kulvar list (i.e., one giving
the name of each kul or cultivator) of the persons who (usually)
cultivated kuwmri, and of how much land each cultivated as a
basis on which the tahsildar was to found his general directions

as to the places and the extent of kumri to be allowed in each

village. Till this was settled, no kwmri cultivation was to
be allowed ; and afterwards the village officers were no inspection

“to prepare a kulvar list of the persons (atually) cultivating
. (kumr?) and the extent of cultivation by each, and to produce

the list at the time of the jamabandi.’” Even to these rules the
vargdar kumris, as we have seen, were made an exceptién s and
as to them a list was to be made showing the vargdar’s nume, the
kwmri assessment, the name of the forest, the number of the
cultivators, and the amount and mode of payment by them to the
vargdar. Mr. Maltby did not probably intend, as to the vargaars
to interfere any further with their freedom ofaction and enjoy-
ment 3 but his order being misconstrued so as to give the direc~

tions intended to apply to the casual kumeré cutters in a generzd

operation, Bhaskarappa was from that time forth subjected to
much the same conditions by the tahsildar and the peshkar gs if
his special rights had already been finally pronounced against.

Then, to save the local officers the trouble of making out the
list from inquiries on the spot, they exacted from Bhaskarappa,
as no doubt from other vargdars, applications such as that of the
31st March 1853.(2) In this Bhaskarappa asks permission, for
the Fasli year 1253, cultivate kumrs in ten vargs in Kaignad.
These he deseribes by ‘their revenue numbers, and specifying

(1) See Ex. 94 ; Mr. Fisher’s Report of 30th August 1858, para. 34
Printed Documents, 141,

{2) Ex. 164, Printed Documets, 249,
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the persons ho is about to employ in cach wurg he concludes :
“Thus the persons named above have been appointed for the
purpose of cutting kumoi in the jungles of the aforesaid wvargs.
Therefore, in the event of permission being granted to cut accor-
dingly, 1 will make arrangements to allow [the same] to be cut
without infringing the rules, and well pay to Government what-
ever balance may remain after deducting the dugni from the
- jamabandi [or revenuc] py the Government. Thus I have
given this petition in writing.”

On the same day, his application having been acceded to, he
executed the muchalle (recognizance or engagement), exhibit
165. (1) This specifies the names of the jungles, the wargs in
which they are severally included, and the names of the propesed
cultivators, The document concludes as follows:—“Thus I
have obtained permissien for the cutting of kumei in the above-
mentioned acres (by means of) the individuals aforesaid. I will
employ the said persons without transgressing the rules, and
without allowing the six kinds of trees prohibited by the Govern-
ment to be cut, viz., the teak, the blackwood trees, &e. I shall
allow the kwmi to be cut only in the places where it has been
cultivated from aforetime; deducting the ‘dugni’ (double)
amount of the amount seitled in the jamabundi, as men-
tioned in the durkhast, I shall produce the remaining amount
in order to be deposited. In case of any more kumiri being
cut, I shall pay (as penalty) double the assessment which
may be fixed by Government, &ec., (for thab portion) together
with,the assessment. Thus I execute the muchalks.” Txhibit 168,
dated 8th April 1853,(2)is an application similar to the onoc already
quoted for permission to cut kum»? in Goera in the jungles called
Kalani and Hendalmaki, under varg gens No. 23 at Bhairo and ab
Jhambad Bali, besides Hirur (unde r geni No. 2) and Kankavali
(under géni No.7)at Kaignad. The “duyni assessment’” montion-
ed as appertaining to four of those placesdoes not agree either with
the double of the total sum leviable according to the number of
acres to be cultivated, with double theassessmont entored in the ac-
counts of the varys named askumri assessment. 1t may perhaps be
the excess, as estimated, of the sum properly attributable to so many

(1) Printed Documents, 250, (2) Puinted Docuwmenis, p. 204

B. 45.
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‘acres in each case over double the assessment charged in the
accounts, and would thus represent the sum, as at first calculated,
that the vargdar would have to pay subject to revision at the
jambandi. For the Kankavali jungle no “dugni assessment”
is specified. It is set forth as belonging to the varg geni No. 7,
called Santappa ;” but geni No. 7 was not called “Santappa,”
and did not contain Kankavali.(1) That jungle belonged to the
varg called Gram Treige, or village tax, geni No. 2 ; (2) and
the name Santappa is a further identification. Now the jama-
bandi chitta, to which reference has just been made, indicates
a payment, each year down to Fasli 1251, of less on account of
this varg than the kadim beriz or ancient assessment on the rice
land alone. It was reported by the tahsildar in 1841(3) as one
of the three forest vargs allowed to become kulnashit, and which
Mr. Blair, therefore, refused to allow Martoba to have on any

‘terms. It does not appear that it had since then been conceded to

Martoba or Bhaskarappa ; and the application for permission to
cut kumri in it, though only to the extent of 3 acres, could not
be based on any such ownership, or continued possession, as
might be alleged with respect to the other vargs. The introduc~
tion of this juugle, therefore, makes it, rather harder, than it would,
otherwise be, to take the application as an evidence that Bhas~
karappa. was seeking - only permission under pressure from. the
revenue officials, and in a way unautherizedly prescribed by
them, to make use for kums? of land of which he was in actual
occupation ; but the explanation probably is that it was merely
an instance of Bhaskarappa’s struggling to get all he could,
where straghtforward means failed, by any shlfty device that
suggested itself.

Exhibit 166, dated 25th March 1804 ,(4) is a similar applica-

‘tion for permission tocut kumr¢ in Kaignad, Goer and Bhaire

for the Fasli year 1264, Bhaskarappa proposes to employ 242
men and to cultivata 756 acres. e executed a muchalka(5)

(1) See Ex. 233, Printed Documents, p. 478,
(2) Sce Ex, 237, Printed Documents, 494,
{3) Accompt. 54 (untranslated ) to Ex. 56, Printed Documents, 23.
(%) Drinted Documents, 251.
(5) Ex, 167, Printed Documents, 252,
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for this area ; but it scems to have been cut down to 560 acres,
and as to these a new engagement is preseribed. “I will cause
kumai to be cut and cultivated to the extent of 560 acres as now
fixed dy you for the said two hundred and forty-two individuals,
-in the three villages [aforesaid] in such of jungles attached to the
respectiv vargs as may be determined wupon by the Government.
Under the (existing) restrictions I will deduct the amount of
double kumri assessment for the jamabandi that may be fixed,
and collect and produce the remainder before the Sarkar to bhe
placed in deposit. I will take measures [to see] that the jungle
may not be cut in excess of the ascres fixed, and that teak,
blackwood and other trees of the prohibited kind may not
be cut and injured.” .

The lates application that has been put in evidence is exhibit
163, dated 19tk December 1856.(1) In this, Bhaskarappa asks
leave to cut kumsi in the forests of the several estates to the
extent of 740 acres ; but the tahsildar, on the ground that the
names of the proposed cultivators had not heen specified, refuses
permission. Hereupon .Bhaskarappa seems to have resorted to
the sub-collector. There is an order, dated 23rd February 1857,
from Mr., Robinson(2) to the following effect :— * It has heen
decided that during this year, the Fasli year 1267, Bhaskarappa
may be allowed to cultivate so many acres as will yield to him an
income equal to double the kumri assessment paid by him. You
should make inquiries according to law what places are fit for the
kumri cultivation, and point out to the persons in Bhaskurrppa’s
servige the places to the extent in wcres which, as shown above,
ouget to be allowed [to him] for the purpose of cutting the kuwmri,
Take measures to carry out the above [instructions]. Bhaskarappa
represents that there being a great number of kumai cutters, the
kumri now permitted will not provide sufficient labour for their
livelihood. The above order is issued in respect of the kumri
which appertains to the assessment included in Bhaskarappa’s
varg. If there are, besides these, more kumsi cutters, then you
should, under the orders already passed, containing rules regarding
the kumrt cultivation by other kumad [cutting] raiyats, allow to

such persons so many acres 2s you may on inquiry find to be
(1) Printed Documents, p, 248, (2) Ex. 147, Printed Documents, p. 220,
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sufficient for their subsistence, and also impose assessmnt on this
according tolaw.” This orderapparently waives what the tahsildar
had insisted on, a list of the proposed cultivators by name ; but it
leaves to the discretion of the tahsildar the selection of the places
where cultivation was to be carried on by Bhaskarappa’s people
to the allowed extent. It also directs that the excess of kumri
cutters secking allotments are to be provided for under the
ordinary rules. The context suggests that this provision was to
be made out of the lands to which Bhaskarappa’s application
roferred, and that so far, at any rate the lands were to be taken
altogetber out of his hands by a separate settelement with each
cultivator ; and though the passage might possibly be construed
as intending that, as Mr. Blane’s circular prescribed, allotments
should be found for those persons in the “Sarkari” jungles, yet
this was not its real sense, as bocomes plain from a consideration

of Mr. Fisher’s order of the 2nd April 1857, to be presently

discussed, and from the course taken by Mr. Robinson himself in
the same month. From an examination of Bhaskarappa, taken
on the 7th June 1858,(1)it appears that Mr. Robinson had on
the 20th April 1857 passed an order ¢ that the jamabandi should
proceed by entering the ‘dugns’ portion of the kumri assessment
for (i. e., to the credit of) the vargdars, and the remainder under
the head of Government kumrz.” This Bhaskarappa complains of
as depriving him of his jungles,{2) as the introduction of kunbis
against his will must needs have done ; and he says that Mr.
Pechin’s orders No. 212 (not recorded) aind No. 8366 (which
seems a mistake for No. 365)(3) have been issued inconformity
withit. From these, and order No. 446,(4) whiclialso is referred to
by Bhaskarappa, it appears that as toallin excess of the quaniity
corresponding to the “dugni” of his kumai assessment, he was
not only ousted in 1857, but doprived of all profits derived
from it ; while the locality of what was still allowed to him, was
regulated wholly by the discretion of the revenue officials. In

(1) Ex. 462, Printed Documents, p. 708. )
(2) Sce tothesame effect Ramchandra’s petition, ¥ix, 282, dated Tth September 1857,
Printed Documents, 519, .

(3) Ex. 146, Printed Documents, p. 219,

{4) Ex. 125, Printed Documents, p, 197,
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perfect consistency with this we find Mr. Robinson on the 22nd
April 1857 passing an order(1) on the question of wild honey in
the forests, respecting which the tahsildar had reported on 27th
September 1854.(2) No contention on Bhaskarappa’s part is to
be listened to. The honey is to be sold by auction ; and, moreover,
except by order, no one employed by Bhaskarappa is to be
allowed to take any step to wards cutting kumsi in the forest.
It is said that it does not appear whether the honey was actually
sold for Government : but that is of much less importance than
the intention which the order shows, indispossessing Bhaskarappa,
to deprive him of all semblance of dominion over the lands in
dispute. How the plaintiff’s family regarded the orders, is
apparent from Ramchandra’s petition of the Tth September 1857,
complaining “that they purport to interfere with (or prevent)
the enjoyment by use of the forests.”(3)

It is contended for the plaintiff, that even if Mr. Robinson’s
intention was to sct the kuwmri cutters to work on the disputed lands,
yet this intention was not actualy carried out, and there is no evi-
dence before us of what was actually done beyond Mr. Robinson’s
order itself ; but this objection does not seem to have been raised
in the Court below ; and the dugni account for Fasli 1267, to be
presently referred to, shows that, in fact, these kumsé cutters did
cultivatoa large area in Goera. The depty tahsildar was not at to

liberty act otherwise than according to the order given tohim; and

Bhaskarappa being, as his applications show, out of possession, so
far as he obtained possession at all, merely as tenant for a singlo
sedson, under the sub-collector’s order, of a place and on termns
prescribed by that order, and by acceptance having acqmieseced
in those terms, could not hold on a right contradictory to the
order he had solicited, or by any secret arrangement convert the
actual possession concurrently given to the kumri cutters
against his right, into a legal possession on his own part. No
remitter of Bhaskarappa to his former title was effected ; it was,
in {act, prevented by his partial and temporary accupation under

(1) Ex. 139, printed Documents, p. 211.
(2) Ex, 588, Printed Documents, p. 26.
(3) Iix. 282, Printed Documecnts, p. 515,
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an order at variance with that right. (1) His derivative
possession, if he was now more than a license, could not be
placed higher than its source in an asserted absolute right of
ownership in the Government. Iis dispossession as propristor,
therefore, was in no way anulled or remedied ; it was confirmed and
completed by his admission to the forestsin another character ; and
if it could be held that hisformer right was not surrendered,by his
accepting the now and inconsistent one, yet limitation, which
had begun to run against his claim to- restoration as owner,
could not be barred by an occupation contractually referrible to
the usurped ownership inconsistent with his"own. The possession
of a tenant is for such purposes counted as the possession of his
landlord, and that the tenant was once himself accounted owner -
malkes no difference.(2)

" In the. following year Bhaskarappa made " an application
similar to exhibit 163, but extending to 800 acres. It was
rejected by the tahsildar for not specifying, the names of the
cultivators., Bhaskarappa again resorted to the Kuropean officer,
but this time entirely without success. Mr. Pochin, acting
additional sub-collector, on a petition presented by Bhaskarappa’s
brother Ramchandra; gives the following  instructions:—(3)
“According to orders passed heretofore, each person should have
the kumri (in land) not exceeding 1} acres., Bhaskarappa
must, therefore, produce before you a list, specifying the names
of the kumri cutters, with the number of acres (to be cut by
them). Unless a list is produced as above stated, specifying
the names of persons with the number of acres (to be cut %y
them), neither Bhaskarappa, nor any one on his behalf, should
be allowed to cut even a single tree in the forest. Bhaskarappa,
who is the responsible party, will be held guilty for any
violation thereof. I have personally informed Ramchandara of
this fact. You should, therefore, take measures that no kumire
is cut, unless a list, specifing the number of persons with -the
number of acres (to be cut by them}, is furnished by him. In

(1) Litteton's Tenures by Tomlins, p. 617,
(2) Williams v, Pott, L, R. 12 Liq, 149. See also Nowad Malka Jahan
Sahiba v. The Deputy Commissioner of Lucknow, L, R, 6 M. Ap. 63.
(3) Ex. 146, dated 26th January 1858 ; Printed Documents, p. 219,
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the event of such list contaning the names of persons and the
number of acres (to be cut by them) being furnished, you
should proceed in a manner not inconsistent with the orders
passed on the subject of the kumeid, and submit a report.”

We will examine the circumstances under which this occurred.
The collector, Mr. I'isher, was in the meantime(1) investigating
Bhaskarappa’s claims under his sanads. In an order, dated 2nd
April 1857,(2) he deals, in detail, whith the sunad relating to
Kaignad, and rejects it asspurious, adding, however, “as (Bhaskar-
appa), however, has been paying fromthe beginning a large portion
of the kumri assessment of that village, he will be treated in the
same way as other vargdars who pay kumri assessment. He
should not consider that he is at liberty under this (order) to cut
kumari without permission, or to cut trees, or to cultivate waste
lands. All this authority rests in the hands of Government.”

Witk the sanad titles relating to Goer and to Bali Mr. Fisher
deals more summarily. The Bali sanad he does not even namo
that relating to Goer he mentions without discussing it.

- Bhaskarappa himself had dwelt chiefly on his Kaignad mulpatie
in his petitions, exhibits 280 and 281. The collector’s decision
is: “He will, however, have no right to the whole forest on the
ground of his paying kumri assessment for the said two wargs,
As stated above, he will be treated in the same way as other
vargdars who pay kumsri assessment, but he will not have any
further authority whatover.”

Bhaskarappa, having thus been reduced fo the position of
other vargdars, was not, without permission to cut kumai, to cut
trees, or cultivate waste lands. On this the deptuy tahsildar
seems to have demanded from Bhaskarappa what, as we have
seen, he had been excused earlier in the year from giving, a list
of the cultivators employed by him, To his was to be added a
specification of the quantity of kuwsi, if any, cut by each
in excess of that corresponding in its aggregate to the
dugni or double assessment paid by Bhaskarappa. Bhaskarappa
having refused, the deputy tahsildar(3) makes the following
(1) Sce Rhaskaroppa’s petitions, Exs. 280, 281 ; Printed Documents, pp. 516, 517,

(2) Ex, 148, Printed Documents, p. 221,
(3) Ex, 152, Printed Documents, p. 220,
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racommendation :

“All the kumri cutters should be registered in the Govern-
ment accounts, and out of the |procceds of] regular assessment
payable on that account, the amount of the ‘dugni’ due to ‘the
vargdar should be paid to him by Government. The Government
should adopt measures for the collection of the whole assessment
from each individual, and make the collection themselves.

The deputy tahsildar here proposes to do what Mr. Fisher in
his report to the Board of Revenue(l) in 1858 says has been the
practice since Fasli 1259 (a.n. 1849-50), but what down to 1857,
it is clear from this correspondence, had not been done. IMr.
Pochin was apparently not even yet propared to cut the vargdars
off from all connéxion, except as holders of rent charges for which
they were assessed. Ile was willing to permit them as culti-
vators, or contractors under a license, to earn twice the assess~

‘ment. He says(2) the tahsildar is himself to ascertain who have

cut up to the limits of the “ dugni,” and “how many per-
50NSuueeessns have cut in excess thereof, and proceed cacording to
the order of the huzur” (i.e, collector “on the subject.” But
then he adds: “In order that collection of the assessment may not
be obstructed, you should take security from the said kumrs cut-
ters, or have the produce secured beforehand. In future, if Bhas-
karappa would have the kumri cut, he should first give a list
or application, specifying the number of acres, [which would
yield an income] under double the kumri assesment he pays,
and names of the kumri cutters, which should be subjected to a
regular inquiry, and a report submitted by you, and on recéipt
of an order, Bhaskarappa should, upon permission taken, cut as
many acres only as may be assigned to him. The said Bhaskar-
appa should be properly inforthod that he should not at all cut the
{kumri] according to his pleasure without having iaken permis-
sion therefore ; and you should regulate yourselves by t_hAe order
of the huzur, and also the order No. 319 of thoe last year.”

It is clear from this that Mr. Pochin, in November, treated the
kumri cutters- as holding, according to Mr. Robinson’s order of

(1) Ex. para. 29, Printed Documents, p. 139,
(2) 152, dated 26th Novembor 18574 Printed Documents, p. 229.



YOL. I1L] 'BOMBAY SERIES.

February, directly from Government ; all the cultivators, that is,
who were cutting kumé on an area beyond whathad been express-
ly allowed to Bhaskarappa at so much per head for éach man thus
employed by him. Excess by the latter were to be ascertained,
and in fact were ascertained. Bhaskarappa, as we shall see, made
himself personally answerable for the double assessment charged
in such cases, and paid the money. Now, also, Bhaskarappa was
first required by a person vested with superior authority to present
a list of mnames as a condition " of obtaizing permission,
in any future year, to cut huma? to the allowed extent. Tho
deputy tahsildar without authority insisted on it for the
current year, Fasli 1267.

Bhaskarappa refuse to comply with the condition thus sought to
be imposed ovn him. He declined, moreover, to pay arrears of
Lwmri assessment demanded from him.(1) The sub-tenants,
becoming alarmed about their livelihood, petitioned for leave to
cultivate kumri directly under the Government ; and the matter
having been referred by Mr. Pochin to the collector, the result
was communicated to the deputy tahsildar as follows :(2) “You

‘made a report soliciting orders on this subject which was submitted

to the huzur, and 2 memorandum, No, 261, received therefrom

runs as follows :—

“It appears that Bhaskarappa, instead of furnishing a list
showing the number. of individuals and the acres (of land)
required (for cutting the kumri), agreeably to the order passed
on the subject of the cutting of the kumei, makes frequent appli_
cations and carries on futile proceedings. 1t is not just that
persons, who subsist upon the kumri eultivation, should suffer
hardship on account of him. As uniformity of practice every-
where is desirable, it was not necessary to accede to Bhaskarappa’s
representations. In other places, inguiries are made of (each)
person as regards the cutting of the kumr? and orders given for
kwmri cultivation. The assessment is levied by Government

(1) See Printed Documents, p. 708, Ex. 812, in which is a notice calling for
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B. 46.
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direct from the respective individuals, and double the kumri
assessment is paid to the vargdar. (Following) the above
procedure in respect of Bhaskarappa’s Lumii, receive applications
direct from persons who subsist by the kumaé cultivation, permit
them to cut as much kuwmrs as would suffice for theirmnintenance,
and levy the kumri assessment from them for the Government.

“As regards persons wishing to carry on cultivation in the
Iwmri within the limits of the said Bhaskarappa’s varg, you may
allow them, at your discretion, to cut the kumai (on land) not
exceeding 11 acres (in extent) for each individual, which would

. suffice for their maintenance, subjeet to the rulesand circular

orders relating to the kumsi cultivation. Assessment should be
imposed on these persons separately, and collecled for Government
from them respectively.” ‘

Bhaskarappa’s proprietary connexion with the land was now
completely severed, as far as the revenue officors could sever it 3

‘but still, as a payer of Fumst shist, he was allowed, instead of

receiving money compensation, to earn twice the shist as esti-
mated by the profits of land allocated to him year by year on his-
application for kumré within the former limits of his varg. How
effect was given to the collector’s orders, appears from an order
of the sub-collector, Mr. Pochin, dated 23rd  March 1856,(1) by
which, on an application from Bhaskarappa to be allowed to
cut 800 acres of kumri to provide employment for 536
persons, he is allowed to have 157 acres yielding an income,

as estimated, equal to double tho assessment with which he is
charged in Bhaird, Goera and Kaignad. The choice of pldces
is to rest with the deputy tahsildar ; and the assessment of the

Fumri cutters in the 493 acres allowed to be kumried over and
above the 157 acres, is to be separately credited to Government.

Bhaskarappa, except as to the area allowed to him, is placed on

the same footing as any casurl applicant for permission to cut

“Sarkar kwmri.”  As to that avca itself, he is allowed to use if

for one year, on terms prescribéd by the revenue officers. .Hig

position remained, in fact, substantially what Mr. Robinson’s

order had made it.

(3) Ex, 149, Printed Documents, p, 224,
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Considerable stress was laid for the plaintiff on the document,
. exhibit 313, dated 9th August 1858 (untranslated). In this the
sub-collector, Mr. Pochin, begins by reciting two reports made
by the tahsildar. In one the telsildar had reported that in Fasli
1267 Bhaskarappa had cultivated his vargdari kumr? without
giving a list of cultivators ; that, continuing to cultivate, he gave
in no list at the time of the jemabandi ; and that as to kumri
cut by labourers in his service, he assumes in his aunswer the
whole responsiblity.  In the other there wasa complaint that
Bhaskarappa had kumried places along the road side, the cultiva-
tion of which had been forbidden, and which it appears were not
connected or not deemed to be connected with Bhaskarappa’s
varg.
The sub-collector, having reforred to the collector, had been
instructed as follows:— -

A g a.
The area sumried without a list and a permission was ... 706 39 5
on the road side ... 56 37 18

1" ” "

A g s
Whereof surveyed (1 Jand cultivators ascertained. 506 35 6.
Area ascertained by inspection, but cultivators’

names not ascertained 143 6 2
———— G50 1.8

On the acres 706-39-5, a levy of Re. 1 an acre was to be made
so far ag necessary to provide Bhaskarappa with a double
assessment, and Rs. 2 an acre on the vest.(2) It was to be so
“entered in the jumabandi, and orders according to law are to
be given for the corresponding collections.” ‘

On acres 21-28-3, on which a sarve or second crop had Dbeen
raised, a lavy of annas 8 an acre as usual was to be made.

These directions the sub-collector tells the tabsildur to carry
out ; and he adds an instruction as to the road-side cultivntion
and unlicensed cultivation in Fasli 1265.

‘This order, it is said, shows the Bhaskarappa persistently

. (1) I.e. under the order Ex. 152,
(2} Compare Bhaskarappa's petition of 20th November 18533, Ex. 281,
Printed Documents, p. 518. ’
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asserted his right to cut kwms¢ at will, which is, in one sense,
doubtless quite true ; hut it 1s no less true that he was deprived
of the exercise of this right. The order, it is to be borne in mind,
is subsequent in dafe to exhibit 152, which in tho middle of Fasli
1267 dirccts that the bumei cutters are to be ascertained by
regular inquiry, and that security for the collections is to be
taken from them. It is subsequent in date to exhibit 125 also,
by which, on the 1ith Iarch 1838, the tabsildar had been
expressly directed to have nothing more to do with Bhaskarappa,
but to take the whole management and disiribution of the kumri
lands into his own hands and to lsvy direet from the actual
cultivators, The natural construction of the order we are
considering, therefore, would be that the levy should be made
from the actual cultivators.

The dugni account for Fasli 1267 shows(1) for Goera acres
311-1-5 cut beyond the arca producing tho double assessment-
On this, the jamabundi imposed is Rs. 622-1-1. On kwinrd
cut in accordance with ordors, Rs. 126-14-9 is the assessment,
and the total lovied is Rs. 748-15-10. Of this, there is payable
to the vargdar Rs. 63-2-4 as doublo assessment, leaving an excess
of Rs. 683-13-6 to be credited to Government under the head
of deposits. This order has been quoted as showing that, in
spite of all orders to the contrary, Bhaskarappa still retained
possession and management of the forests ; but it does mnot prove
this. It is framed consistently with exhibit 313, and it gives
the nuinber of persons, ascertained according to exhibit 152,
cutting Lumrs within the extent authorized and the nun(lber
beyond it. It provides as a deduction or disbursement for
payment to the vargdar of his small proportion out of the sum
livied. This is no recognition of Bhaskarappa as still in posse-
ssion 3 it points rather to his exclusion, or his recognition merely
as representative of the actual humri cutters.  Suppose,
howevor, that the Rs. 622-1-1 was paid by him and accepted as
on his own account, in what respect would that mere fransaction
place him in a bettor position than any casual kuwmri cutter
cultivating without leave, and made to pay double assessment by
way of penalty? Ilaving been one deprived, and then come in
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under colour of an agrecment for cultivation according to
preseribed limits, he could not, by transgressing those limits,
extend his right. His encroachments enured to the benefit of
his landlord. Having accepted an area defined by the revenue
officers, byvsubmitting to pay a pevalty as distinguished from
the regular kumei rates, he admitted that ho had extended his
occupation wrongfully ; and if he was in wrongfully, the Gevern-
ment, with right and fact united, was in full possession as soon as
his casual tenants vacated their temporary holdings, and his intru-
sion thus ceased about the end of A.p. 1857, or early in 1858, at
the close of the harvest of Fasli 1267. But the fact is, and it is
impossible to set it aside, that being out of possession in his own
right in 1856 ; shut out by the order of the tahsildar from using
the land in the only way in which he could turn it to account, or
which had previously constituted his possession, he recovered his
possession, under the sub-collector’s order, exhibit 147, but parti-
ally, and subject to terms inconsistent with his continued holding
as proprietor. There is no doubt, unless he had attorned to the
Government, that on the 23rd February 1857 he had, as owner,
a cause of action for the recovery of the property of which, as
‘such owner, he was then, if not sooner, wrongly dispossessed, and
none the less dispossessed because he was indulged with a
derivative  possession of part on terms coutradictory of
his independent possession and ownership.(l) Being exam-
ined on the Tth June 1858, (2) Bhaskarappa claims the
position accorded to kwmri vargdars in Bekal, where they
were allowed actual possession and enjoyment of lands corres-
ponding to their assessment,(8) and says he has appealed against
the collector’s decision to the Board of Revenue.(4) In his
‘report of the 80th August 1858, para. 65,(5) Mr. Fisher speaks
of “Bhaskarappa who has of late presented so many petitions to
the Board and the Govevnment regarding the manner in which
his claims hav been treated by the successivo authorities in this

(1) Seec Williams v. Pott,, L, . 12 Eq.149.
(2) Ex. 462, Printed Documents, p. 708.
(3) Ex. 94, para. 88, Printed Documents, p. 146.
(4) Sce Ramchandra’s petition, Ex, 282, Printed Documents, p. 519.
(5 Ex, 94, Printed Documents, p. 143, '
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distriet.” That these applications were unsuecessful, appears
from the proceedings of the Revonue Board of the 16th April
1859.(1) That body held the sanad for Kaignad to be a fabric-
ation ; they considered that asto “vargdari Zumri,” as itewas

~called, “tho entry of the kumri shist in the accounts of any varg

does not confer a proprietary. right in the foress, but only the
rent of the privilege of cutting kumsri therein, which rent may
be discontinued on surrender of the yearly sum paid for it ;> and
they recommended that the sums taken and deposited in excess
of the dugni or double assessment on kumoi lands should be
“carried to the public account,”— that is, made available for
expenditure. On the 23rd May 1860, the Madras Government,
(2) adopting the views of the IRevenue Board as to question of
legal right, but declining to adopt the alleviations in favour of
the kumri vargdars recommended by the collector and the Board
as a politic indulgence,(3) resolved that “the proper course will
be to romit the shist,” which was a cuphemism for extinguishing
the right, or abolishing the practice for which it was paid. They
proibited “Sarkar kumri” without previous permission. The sums
in deposit they directed to be brought to account.

Itis on the collector’s order, dated 20th March 1861, issued in
consonance with this decision of the Madras Government, and the
consequent exclusion of the plaintiff from the forests, that the
present suit is passed. The cause of action in a suit of the nature
of ejectment, it is contended, arose then and not sooner. But
haviﬁg allowed that Martoba and Baskarappd had, through the
knowledge and quiescence of the local authorities, acquirec} an
actual possession of lands subjected to kumrt cultivation down
to the year 1842, we must not refuse efficacy to the acts of the
same authoritieis if' they afterwards, ~depriving Bhdskarappa,
assutned or resumed possession on behalf of the Government. On
tho 23rd Febreuary 1857, Mr. Robinson, as we have seen, issued
an order which not only prevented Bhaskarappa from cutting
kunri where ho wished within the limits of his warg, but also
allowed the tahsildar at his diseretion to introduce’ strangers to

(1) Ex.218, paras, 36, 38, 49 Printed Documents, p. 350.

(2) Ex. 95, paras, 16, 17, 20 Printed Documents, pp. 158, 150.
(3 Ex. 218, paras. 43, 45, 46, Printed Documents, pp. 353, 359.
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cut kwmri there. A couple of months later he directs that the
rents taken from these kumri cutters shall be credited to “Sarkar
kumri”s This was depriving  him of possession as completely as
" he had ever had possession. The whole management of the kumid
Iands was taken into the lands of the revenue officors ; and
Bhaskarappa was recognized as entitled only, under certain
circumstances, to a certain portion of the proceeds. There were
protests and remonstrances from time to time throughout the series
‘of transactions by which Bhaskarappa and his predecessors
were gradually ousted. It would be unreasonable to suppose
what there is nothing to indicate, that they ex animo assented to
the proceedings by which they were so seriously injured. But
mere complaint to the revenue officers themselves, or to the execu~
tive Govornment, could not interrupt the sole possession they were
acuqiring and eventually acquired ; nor would furtive incursions
on Bhaskarappa’s part into the forest from which he had been
extruded,(1) trespasses in the eyes of the Government officers for
which he was subjected to penalties like any other intruder, re-
acquire for him the possession that he had once lost. In later
days, certainly, there was no more lack of will than of power to
repel his unsanctioned aggressions. Limitation could be barred
only by a suit,(2) and no suit was brought for several years after
Bhaskaraypa’s total expulsion. His protests and his endeavours
to defeat the purposes of the officials, serve only to repol the
suggestion which also was pressed on us that by keeping the sums
levied from him, or fromthokumri cutters, in deposit, the collector,
acting with the assent of Bhaskarappa, held money belonging to the
latter in trust for him pending the final disposal of the matter by
Government. There was no trust, no assent, though thero was
énforced submission ; and Bhaskarappa, constrained nolens volans

to. part with his money,(3) had equally a right of action whether
(1) Potheir Pand, Lib. 41, tit. ii, 7, 8, 39, 41 ; and see Reeves’s Hist. of the
E. Law, Vol. I, p. 319.

(2> Plane per solam extra judicialem interpellationem nulln usucapionis inter-
ruplio fit, uti nee per domind denuneiationem nehoe ant illud in swo fundo per
alium possesso fiaty, cum altud sit prokibere ne quid novi fiat...... aliud de posscs-
son litem movere. Voet. Comm. ad Pand, Lib, 41, tit. 3,s.20. The Madras
Reg. 11 of 1802, secs. 15and 1 of 1923, 5. 2, provide for suits against Govern-
ment officers on the part of persons aggrieved by their acts,

(3) See Ix, 312, MS, dated 13th Seytember 1838,

783

1879
BHASKAR-
APPA

®.
- Tag CoL-
LECTOR CF
NorTH
KANARA.



784

1879

BHASKAR-
APPA
V. -

THE COL-

LECTOR OF

NorTtH
KANARA

THE INDIAN LAW REPORTS. [VOL. IIL

it wus expended or placed in a treasure chost.

Mr. Robinson’s action may seem to have involved a confiscation
of rights which Mr. Blane, a superior officer, had some years
before recognized as existing, and to have thus been without ' due
authority; but Regulation VIL of 1828, section III (Madras),
gives to a sub-collector in charge of a division “all the powers
granted to the collectors by the rogulations,” subject only to the
“superintendence, revision and control of the collector.” MMr.
Robinson’s proceedings do not appear to have been any particular
annulled by the collector. The rank,-iherefore, as acts done by
the collector himself, if done in the exercise of powers conferred
by the regulations. But, morever, they were adopted and
confirmed by the collector. Mr. Pochin, on the 28th November
1857, like Mr. Robinson, recognizes a right in Bhaskarappa to a
certain quantity of kwmri cutting, but on terms inconsistent
with his possession as owner or usufructuary of any particular
place. Lastly, the collector himself, in the order communicated
by Mr. Pochin on the 14th March 1858,(1) directs tho
complete eviction of Bhaskarappa from any connexion at all’
with the forest lands. That this order had actually been

“put in force before the 7th June 1858, is evident from what

Bhaskarappa says in his examination(2) of that date. The “orders
issued by the officer in charge of the division” had thus been more
than adopted,-and Bhaskarappa had been reduced to the position
of a mere recipient of the dugni. It appears(3) that, on a notice
from the plaintiff calling for the production of the ordinary
assessment accounts and of the “dugni” accounts from Fasli
1258 to 1270, these documents were produced in the District
Court and filled as exhibit 64, but were afterwards returned to
the collector on the ground that he admitted the plaintiff’s con-
tention on the point to which they refer. If these accounts did,
indecd, present Bhaskarappa, subsequently to 1856, as the payer
of tho ‘wholo kumsri assessment on the land cultivated in what
had once been his warg, they would be in direct contradiction
to the orders issued on that subject ; but even if Bhaskarappa,

(1) Ex, 123, Printed Documents, p. 197,
(2) Ex, 462, Printed Documents, 708,
(3) Sec Ix. 18,
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by arrangement with the kumri .cutters, did pay for all of them, 11879

and was named in the accounts as actual payer, that could make Buasxar-
no material difference. Nor would it, if he was allowed, year by apea
year, himself to contract for any extent of kumr¢ and to pay the L’fﬁgfogg;'
stipulated price or rent. (1) He did not pay,in his own right as  Norrx

proprietor, or in admitted discharge of an obligation implying his franaR
correlative right. It gave him no control,as owuer, over the
lands cultivated by the kuwmri cutters or even by himself. His
possession had ceased in 1857 ; his suit was not brought till July
1870. 1t was then, as more than twelve years had elapsed since
his dispossession, barred by the Limitation Act XIV of 1859,
séc. 1, art. 12, The decree of the District Court must, therefore,

~ be confirmed.
Decree confirmed.

(1) Adeo werwm est possessionem in possidentis persons semper talem perse.
verare qualis ea inceptic.—Poth. Pand., Lih, 41, tit. ii, fr, 52,
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