@

1879

June 11,

THE INDIAN LAY REPORTS. [VOL. 111,
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Before Svr M. R. Westropp, Kt.. Chief Justice, and 3Mr. Justice
F.D. Aeleild.
KASTURBAI (omemh, PLAINTIFF ), APPELLANT, r. SIIIVAJIRAL
DEVEURAN AND ANOTHER (ORIGNAL DEFENDANTS), RESPONDENTS.*

Hidu law~TWindow—Maintenance—Right of a widow to maintenance although
living apart from ker husbond’s family,

A Hindu widow does not forfeit her tight to maintaince outof family pio-
perty chargeable therewith by reason of non-residence with the family of her
hushbrnd, except such non-residence be for unchaste or immoral purposes,

Where there is family property available for maintenances, itlies upon the parties
resting the claim to separate maintenanceto show that the circumstances are
such as to disentitle the widow thereto: e. ¢., that she resides separately frgm
her hasband’s family for immoral purposes, or that the family property issosmall
as not reasonable to admit of an allotment, to her, ofa separate mainteinance.

LRango Vinayalk v. Yamunabai {1) dissented from,

This was a second appeal from the decision of I Cordeaux
Acting Judge of the district of Khandesh, in appeal No. 81 of
1877, reversing the decree of Daji Govind, First Class Subordinate
Judge at Dhulia, in original suit No. 57 of 1877.

Kasturbai instituted this snit, on the 6th March 1477, ageainst
Shivajiram and Ramdyal, her decased husband’s father and
brother, in the Subordinate Judge’s Court at Dhulia, and prayed
for a declaration that she was entitled to a fixed separate allow-
ance of Rs. 5 a month as maintenance for the remainder of her
life; she also claimed arrears of maintenance, at the above rate,
from 15th March 1876 to 18th February1877. Theplaintalleged
that, after the death of her hushand ten years previously,she lived
with the defendants; that, having quarelled with their wives, sho
was turned out, and had since lived snseparate lodgings. She had
received from the defendants Rs. 10 for two months at the rate
of Rs. b per mensem, after which the allowance was stopped.
He total claim was for Rs.657-8-0.

The defendants answered that they mneither turned out nor ill-
treated the plaintiff; that she left the their house ofher own accord,

*Second Appeal, No. 351 of 1978,
(1, 1. L. B, 8 Dom, 44,
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and was, therefore, not entitled to any separate maintenance ;
that they were willing to maintain her if she lived with them, but
that they could not afford to give her separate maintenance ;
that neither she nor her deceased hushand was entitled to any
ancestral property. ' ¢

The first Court decreed that the defendants should pay the

plaintiff Rs. 57 on account of eleven months’ arrears of mainte-
nance, and that defendant No. 1 should support her for the rest of
her life-timeo ; that she should live with defendant No. 1, but sepa~
- rately, for the rest of her life ; and that both defendants should
pay her Rs. 5 a month in default of supporting her as ordered.
In appeal the District Court raised only one issue, viz., whether
or not the plaintiff was entitled to separate maintenance, and
found it in the negative.
Both the lower Courts found that tho defendants neither ill
- treated nor turned the plaintiff out of their house, but that she
left it of her own accord, and lived separately.

The plaintiff appealed to the ITigh Court. The appeal was
‘heard, in the first instance, by M. Melvill and Pinhey, JJ.

April 23 and 24.—Shantaram Narayan for the appellants.—
With the exception of the case of Rango Vinayukv. Yamunabai
(1) there is noauthority for the proposition that a Hindu widow is
not entitled to separate maintenance if she does not live with her
husband’s family, A Hindu widow’s righ‘t te maintenance does
not, in any way, depend upon her co-residence with ber husband’s
family, Her right is absolute, whether she lives with them or
apart from them, provided there is ancestral property in the po =~
session of those from whom she claims such maintenance. She
is under no binding obligation to live in her husband’s family.
She forfeits her right to separate maintenance only if she lives
apart for unchaste or immoral purposes Rajah Pirthee Singl v.
- Rani Rajkooer,(2) Visalatchiv. Annasami,(8)Sovitribaiv. Luksh-
 mibai.(4) The view expressed by Mr. Justice West in Rango
Vinayabv. Yamunabui(b) is, I submit, inconsistent with that taken

(1)1, L. R. 3 Bom, 44, © £8) 5 Mad. H.C. Rep. 150.

(2)12 Beng. 1. 1. 238 P, C, (4) L L. R, 2 Bom, 573 (¥. B.)
R (5) I L. 4. 3 Bom, 44,
B. 48, :
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by him in a previous case, viz., Lakshman Ramchundre Joshi v,
Satyabhamabai.(1) The caseof Rango Vinayakv. Yamunaabs
is distinguishable from the present. In that case the conduct of
the widow had amounted to an abandonment of her claim. The
learned pleader also referred to Chandrablagubai v. Kashinath

- * . ) b . B 5 » 4
Vithal,(2) Trimmabhatv, Parmeshriomma,(8) Bamabai v, Tri-

mbalk Ganesh Desai,(4) Udaram Sitaram v. Sonkbai(5) Sidlin-
gapav. Sidava,(8) Apaji v. Gangubai(T) Gangabai v. Sitaram,
(8) Bumpershad Thewari v. Sheochurn Dogs.(9)

Pandurang Balibladra, for the respondents, relied on the

"decision in Rungo Vinayak v. Yamunaabi.(10)

The lerned pleader also referred to 1lr. Justico Nanabai
Haridas’ judgment in Udaram Sitaram v. Sonkabai.(11)
The following are the judgments of the Court delivered on the

~ 28th April 1879 -—

M. Mrnvinn, J—The plamiiff in this cage, a IHindu widow,
claims maintenance from ber father-in-law and brother-in-law
from whom she is voluntarily living apart.

It is admitted by the defendants’ pleaded tlat the plaintiff hag
no parents with whom she can live ; and it has not been suggest-
ed that she is living an unchaste life, or has left her father-in-law’s
house for any improper purpese. .

The defendants rely on the decision of a Division Bench of
this Court in Rungo Vinayak v. Vamuncbai.(12) That decision
is to the effect that the widow of a co-pascener in a Firdu fumily
is not entitled to separate maintenance in the absence of Sfpeeiaf
cireumstances necessitaling her withdrawal from the fumily and

geparate residence. If that decision can be supported iIn its

“entirely, the plaintiff in the present case cannol succeed ; for she

has not proved any circumstances of a gpecial or exceptional char
acter necessitating her withdrawal from the house of her husband’s

family. .
(1)1. L. R.2 Bom. 404, (7) I L. B. 2 Bom, 832,
(2) Bom. H. C. Rep. 323, A.C.J. {8)IL.,R, 1Al 170,
{3} 5 Bom. H. C, Rep, 130, A,0.J, (9) 10 Moo, 1, A, 480,
(4) 9 Bom. H, C, 233, {10) I. L. R. 3 Bom, 44.
(5) 10 Bom, H, R. Rep, 483, {11) 10 Bom, H, B. Rep. 485,

(6)1, L, R. 2 Bom, 624 ) (12) I- L, K, 3 Bom, 44;



A}

YOL. 1L] BOMBAY SERIES.

But it appears to me that the decizion in question is opposed to
most of the authorities cited on it, as well as to the well-considered
decision of the Madras High Court in Tisalatchi v. Annaswmy.(1)
It leaves out of sight the fact that the decision of the Calcutta Full-
Bench case, Khetiur Monee Dosseev. Kashinath Doss, (2) which it
treat as establishing the general proposition that a daughter-in-
law, who voluntarily withdraws from her falher-in-law’s house,
cannot claim any money payment on account of her maintenance,
was realy decided on the same ground as our own Full-Beneh

case, Savitribai Lakshmibai,(8) viz., that the plaintiff’s husband

had left no property. The Privy Council case of Raju Pirthee
Siugh v, Rant Rajlkooer,(4) cited by the learned Judges, clearly
Inys down the general proposition that a Hinda wildow is not
bound to regzide in her deceased husband’s family house ; and that
she does not forfeit her right to maintenance out of her Lusband’s
estate by going to reside elsewhere, unless she leaves her husband's
house for the purpose of unchastity, or for some cther improper
purpose. The learned Judges do not refer to our own Full-Bench
decision in the case of Suviiribai v. Lakshmibat,in which, however,
it seems to have been considered assettled by authority that, solong
as a widow remains chusio, she is entitled to maintenance, (where
there is fumily property,) whether she continues to live in Ler
husband’s {wnily or not. The obscrvations of the Court on thi;
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poiﬁt will be found at page 619 of the report of that case ; and,

apart from these observations, it is clear that the Court must
have held that voluntary separato residence does not disentitle a
widow to maintenance ; for, oltherwise, the case might have been
decided at once on that ground without any consideration of the
other complicatad questions delermined by the judgment. It
seems to me, {herefore, that we are bound by the autherity, both
of the Privy Council and ocur own Iull Bench, to hold thak

the plaintiff in the present case is entitled to succeed, provided

that she establishes that there is ancestral estate, or estate hulongs
ing to her husband, in the hands of the defandants, her father-in-
law and brother-in-law, who were admittedly united with her
husband at the time of his death.
(1) Mad. I. C. Rep. 150. v (3) L. L. &. 2 Bom. 573,
23 10 Cale, W. Rep. 89 (F.B.) (4) 12 Beng, L, R, 28,
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I do not say that in suits of this kind "the Court has no discre-
tion ; but I think that the discretion must be exercised, not in
granting or refusing maintenance, but in determining the amount
to be awarded. The family property may be so small that the
family cannot bear the strain of supporting the widow in a
separate lodging, ‘thoughit might be able to provide her with
food in the family house. In such cases the Court might well, in

. its discretion, refuse to allow to the widow, living apart, any

larger sum than her maintenance would have cost if she had
remained in the family house. But the widow’s right to an
adequated maintenance out of her husband’s estate is, in theory
perfect, and does not, I think, in any way depend upon proof
of special eircumstances necessitating a separate residence. All
that can be said is, that the defendant may prove special circum-
stances which will induce the Court, in its discretion, to refuse
to enforce the widow’s right to its full legal extent.

In the present case the defendants allege that they have no
ancestral estate, nor any property belonging to the plaintiff's
husband. This is the real question in tho suit, and it has not
beon decided. I would, therefore, reverse the decree of the
District Court, and remand the case, in order that it may be
determined, (after taking fresh evidence, if necessary,) whether
there is any ancestral property, or any property belonging to the
plaintiff’s husband, in the hands of the defendants; and, if so,
what amount, having rogard to the circumstances of the parties,
should be award to the plaintiff for her maintenance.

Pivury, J.—I am of opinion that the decree of the District

- Court of Khandesh in this case, rejecting the claim of the plaint-

tiff, should be confirmed.

The suit was brougt by the plaintiff, a Hindu widow, against
the defendants, who are the fatlker and the brother of her deceased
husband, to establish her right to receive from them, for the rest of
her life, and allowance in moncy in respect of her maintenance, and
to recover a certain amount as arrears of maintenance.

The claim was resisted by the defendants on several grounds :
but, in the view which I take of the case, it i necesssary to notice
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one only—that on which the judgment of the Court below pro-
ceeded—viz., that as the defendants are willing to the maiuntain
and desirous of maintaining the plaintiff in their own house asa

member of their family, and as there i no reasonable excuse for’

plaintiff refusing to live with them, the plaintiff is not entitled to
claim a separate money allowance by way of maintenance.

The finding of the District Court conclusive as to the fact of
there being no reasonable excuse for plaintiff’s refusing to live
with the defendants. Not only is there no proof that the defend-

ants ill-treat or even annoy the plaintiff, but it is evident that ‘

they desire to give her a happy homeo. Of one source of dis-
“comfort only does plaintiff complain, viz., that she cannot get on
with her sigter-in-law, the wife of the second defendant. Under

these circumstances the District Court found, and in my opinion

rightly found, that plaintiff was not entitled to a separate main-
tenance.

Before us it has been argued that the District Court’s decreo
is wrong according to Hindu law, because a Hindu .widow, if
entitled maintenance at all, as gainst her husband’s family, is
entitled to claim a separate maintenance whenever she pleases,
In fact, in reply to a question put by me, Mr. Shantaram

Narayan, for the plaintiff, formulated his proposition thus; “Just .
as a male member of a united Hindu family can claim his separate

share of the family property, so any Hindu widow can claim
eparate maintenance.”

In my opinion, this proposition is inunsupported by the rules of
Hindu law, and is utterly opposed to the spirit of Hindu law. It
ig, moreover, wholly inconsistent with what I have learned of
Hindu-family life in an experience of twenty-eight years.

" In all oriental countries the independence of women is more
restricted than in countries like over own, in which women are
educated and trained to support themselves by honest industry.
The reason, nay, the necessity, for this difference is obvious: for,

of.course, in considering the question before us, I loave out of

consideration women in all countries who either are so low in

the social scale as to have to support themselves by ordinary
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manual labour or have no virtue to protect. In no commumty
in the world is a woman less independent than amongst the Hir-
das. A respectable Hindu woman is never independent, and the
dependence of a Hindu widow is specially enjoined by the texts of
Hindu law. Acoouhna to Hindu law, a widow ‘is to remain
subject to her husband’s family. 1If there be no elder in the
family, she is to be subject to the behests of her own son. She

" is to wear but one garment. She is to eat but one meal daily_

She is to pass ths rest of her life in mourning. In this kaliyuy
—this iron age—and with uwnsympathetic judges it would be,
doubtless, difficalt to get all the duties otatindu widow, according:
to the precepts contained inthe shastras, enforced. It can hardly
be expected that the Civil Court will give an injunction against a
Hindu widow in respect of her food and raiment; but still, in
considering what are ber rights a¢ regards other "members of her
family, I conceive that a Court is bound to be guided by the
principles of Hindu law, and not be influenced by considerations
which are wholly inconsistent with that law. To affirm the pro-
position of Mr, Shantaram Narayan would be te declare that a
Hindu widow is a perfectly inpendent personm, and to declare
that, in every Hindu family of moderate means, a widow, however
young, (provided she were of full years,) and, however, incapable
of taking care of herself, is entitled to throw oif all the restraints
which every society in some from or other imposes on its female

members, totake house in the bazaar, anddo exactly asshe pleases

t the expense of her husband’s relations—subject to the one con-
dition that she was not found out in unchastity and proved to be
guilty of it in a court of law. Such a result would be not only con-
trzu:y to the consevvative instinct and paternal despotism of the
Hindua system, but also objectionable according to the more civi-
lized theories and advanced ideas of Buropean ecivilization.

Doubtless, in the long series of years during which the rights
for Hindu widows have been considered by English Courts, there
have been conflicting decisions; and somo decisions are reported
which would very nearly, if quite, support the very advanced
theory put forward for the plaintiff in this case. On the other
hand, however, I am confident that the weight of the decision,
as well as the precepts of Hindu law, tend the other way,
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All the authorities on the point were fully considered in the
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Yamunabai.(1) In the case that very learned authorityin Hindu
Iaw, Mr. Justice West, way my colleague, and I think now, as I
thought when that case was decided, that, according to Hindu
law, the widow of a co-parcener in a Hindu family is not entitled
to separate maintenance in the absence of special circumstances
necessitating her withdrawal. from the family and separate re-
sidence.” This is the latest decision on the point at issue in this
case, and I think the decision should govern the present case.

I fortify my opinion by the two other authorities—3r. Justice
Nanabhai Haridas and the learned Chief Justice of this Court.
The personal opinion expressed by Nanablai Haridas, J., in
Unaram Sitaram v. Sonkabai(2) is inthese words: “There can be
no question but that the widow of a son is a dependent member
of her father-in-law’s family. She is, therefore, entitled to claim
maintenance from the head of that family, her family-in-law. It
is true that the Hindu law supposes that as such dependent mem-

er she will live with and under the protection of Ler father-in-.

law, rendering to him, in return for such maintenance, obedience
and domestic services which the same law enjoins upon her. Bub
where he chooses of his own accord to dispense with that obedi-
ence and these services, and compels her by ill-treaiment to live
separate, sho does not thereby become less entitled to claim her
maintenance from him.” And in Swvitribui v. Lakshmiba )
Westropp, C.J., is reported as having said : “In the absence of
allegation or proof to the contrary, we think that we should have
felt our selves bound to assume the father and son to be undivided
in estate, and on that assumption the widow of the latter would
have been entitled, at the least, to have food, raiment and resi-
dence provided for hor by her father-in-law out of the ancestral
estato in his hands ; and if he ill-treated herand expelled her from
the family house, the Civil Court would, we think, have been

warranted in awarding to her a residence and a separate mainte-
nance out of the family estate in his hands.”

(1) I L. R, 3 Bom, 44, (2) 10 Bom. H. C, Rep. 485,
: (3) I, L. R, 2 Bom. at 590.
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1879 For these reasons 1 am opinion that the decree of the District
KASTURBAI . .
v, Court in this case should be confirmed.
BHIVAJIRAM o e . . .
DEVKURNA The learned Judges of the Division Bench having differed in

AND . . . ‘e
axoruzr  opinion, the appeal was referred, under section 575 of the Civil

Procedure Clode, for the decision of Westropp, C.J., and I'. D,
Melvill, J.

June 11.—GShantaram Narayan appeared for the appellant
(plaintiff).

Pandurany Balibliadra appeared for the respondents (defend-
ants).

Westrorp, C.J.—In this case, in which Melvill, J., and Pinley
J., differed, and which stands referred to this Couct, we concur in
the judgment of IMelvill, J.

That a Hindu widow doces not forfoit her right to maintenance,
(out of family property chargeable therewith) by reason of non-
residence with the family of her husband, except such none
residence be for unchaste or immoral purposes, is a point, as we

- think, settled for Bengal by the casesof Cassinath Bysack v. Hurry
Soondry Dossee(1)and Seebosoonderee Dossee v. Kisto Kissne Neo-
ghy ;(2) for Madvasby Visalachi Ammalv. Annasamg Sastry ;(3)
for the N. W. Provinces by Raja Pirthee Singh v. Rami Raj
koover ; (4) and for Bombay by H. M.’s Privy Council in its deci-
sion so recent as the 18th March last in Narayanrao Ram-
chandra Pantv. Ramabai, widowof Ramchandra Pant,(5)where
their Lordships said: “The second pointmade was that the plaint-
iff has disentitled herself to maintenance by separating from the
son and living apart from him. Itis argued that it was made
a condition of the will to entitled her to maintenance that she
should reside under the same roof and in Jjoint family with him.
Their Lordships, however, think that no such condition is to be

(1) 2 Mor. Dig. (Bast’s*Notes) 198, mentioned by Percock, C.J.,in 12 Bom,
L. R. 241, 242,

(2) 2 Taylor & Bell 190, (8) 5 Mad, H. C, Rep. 150,
(4) 12 Beng. L, R. 238, 0. C.,

(5) Bee nfro, This case was in print before the report (for the Indian Law

R}eporfs) of the Privy Council’s judgment in Narayanrao Ramchandra Pant ¥.
Itamabai was received,
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found in the will, and that she was to be left in this respect in
the ordinary position of a Hindu widow, in which case separa-
tion from the ancestral house would not generally disentitle her
to maintenance suitable to her rank and condition” The same
point was, in fact, decided in the full-Bench case of Ravitribai v.
Lakshmibai.(1) Had the Court there supposed that theburden lay
upon the plaintiff Savitribai to make out a special case to justify
her separate residence, it would have been unnecessary to enter
upon and decide the other points there disposed of, inasmuch as
she wholly failed to establish any such case. The passage quoted
by Mr. Justice Pinhey from Savitribai v. Lakshmibai was merely
a comment upon Udaram Sitaramv.Sonkabai(2)to show that, al-
though the full Bench differed from certain dicéwin that case, that
Bench considered that the decree might be supported on other
grounds; and at page619 of Suvitribai v. Lakshmibui the authority
of the cases, in which it has been held that co-residence with the
heirs is non-essential, isbriefly recognized.Savitribai v. Lukshmi-
bai, though decided in May 1878, did not appear in the Indian
Law Reports until some months afterwards, and possibly for
~ thatreason was notreferred toiin Rango Vinayakv. Yoamunabai,(3)
‘which was decided in September in the same year. In that case
we are unable to concur. We think it places the burden of
proof on the wrong party, and thatwhere there is family property
available for maintenance, it lies upon the parties resisting the
claim to separate maintenance to show that the circumstances
are such as to disentitle the widow thereto : ez. gr. that she
resides separately from her husband’s family for unchaste or
immoral purposes, or that the family property is so small as not
reasonably to admit of an allotment to her of a separate main-
- tenance.

It has not been alleged that the late husband of ‘the plaintiff
was separate in estate from the defendants, his father and brother,
or that he held any estate separatély from them, or that she lived
apart from them for unchase or immoral purposes. We reverse
the decree of the Acting District Judge, and remand this cause

for retrial on the question whether there is, in the hands of the
(1) I, L, R, 2 Bom, 573. (2)10 Bom. H, C. Rep, 483,
(3) Ind, L. R. 2 Bom, 634,

B, 59,
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defendants, any family property, and, if so, what amonnt (if any),
having regard to the foregoing observations and to the circum=-
stances of the parties, should be allotted to the plaintiff for her
maintenance. Costs of this suit and both appeals should be in
the discretion of the retrying Court. We should observe that the
case of a wife is differed from that of a widow. The burden lie
upon a wife to show such special circumstances as entitle her to a
separate maintenance: Sidlingapa v. Sidava.(1)

Decrees reversed and case remanded,
(1) I.L.R. 2 Bom, 634,

APPELLATE CIVIL.
(%)

Before Mr. Justice Al Melvill and Mr. Justice F, D, Melvill,

D, FERNANDEZ { OPPONENRT, APPLLATE, v. R, ALVET (APPELICANT ),
LESPONDENT.*
The IndianSuccession Act { X of 1865)Sec.50— Will— Witness—Signature-—Mark.
The direction contained in section 50, clause 3,of the Indian Succession Act
{No, X of 1865 ) as to the signature of witnesses attesting an unprivileged will, is
not satisfied by the witnesses affixing their marks. It is necessary for the validity
of a will that the actual signature, as distinguished from a mere mark, of at least
two witnesses should appear on the face of the will, .

THis was an appeal from the order of Rao Bahadur Gopalrao
Hari Deshmukh; Joint Judge of Thana, whereby he directed thay
the will of Francis Fernandez,dated the 29th August 1875, and the
will of Gatharina,his widow, dated 22nd January 1878, “should be
acted upon”. e

The circumstances of the case are as follows :—

On the 3rd of January 1878, R. Alves applied for a probate
of the will, dated 29th August 1875, of his dececased father-in-
law, Franeis Fernandez. This will was duly signed by the testa-
tor and by one of the attesting witnesses. The attestation of two
other witnesses appears in the shape of a mark only.

On the 18th of January 1878, Daniel, the son of the deceased,
applied for probate of his (the deceased’s) will, dated 8th October
1875, the day of his death. The genuineness of this will was dis-
puted by R. Alves, and the Joint Judge held that it was open to

grave suspicion,

* Appeal No,10f 1879 under Act X of 1865,
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