242

1878

MANECKJT

L1agx
MANCHERJT
v,
GOOLBATL

1879
Tebruary

21,99, 25,
e

i

THE INDIAN LAW REPORTS. [VOL. 1II.

Waestrorp, (.J.—We must decline to make the order.  The
“poverty of the defendant is o ground for depriving him of his
right to appeal.
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ORIGINAL CIVIL.
(62 )
L’éforﬁﬁél' C. Savgent, Justic.

THE ORIENTAL BANK CORPORATION, THE CHARIERED BANK
OF INDIA, AUSTRALIA AND CHINA, AND THE AGRA BANK
(LIMITED), ( PLAINTIFES), v. JOEHN FLEMING avDp OrHERS ( DEFEND-
ANTR)*

Deed—Cancellation of syynature—Release— Composition deed-~Misrepresentation
Negligenee— Contract Act ( IX of 1872), Secs. 13, 18, 19: '

The firm of Nicol & Co. having suspended payment, a general meeting of cre:lit-
ors was convened, at which it was unanimously resolved that the business of the
firm should be wound up by voluntary liquidation under the superyision of a com-
mittee; and that the winding. up shonld be conducted by two trustees nuder tha
supervision ahd control of the said committee. At a subsequent meeting of -the
creditors the above resolutions were confirmed, and it was further resolved that s
composition deed should be prepared in pursuance of the terms of the above resolu-

" tions. The adoption of this last resolution was strongly pressed nponthe meet-

ing by the solicitor for the insolventfirm on the ground that the mode of procedure
therein proposed was proposed solely in the interests of the ereditors. He entire-

"1y repudiated the idea that the members of the firm were to obtained any benefit

by the proposed measure. No mention was made at either of the meetings of any
release 1o be given to the parties. :

The plaintiffe were creditpra of Nicol & Co., and R., S. and B. were their respect-
ive agents in Bombay. R., S. and B, attended the said meetings on the plaintiffs
behalf, and were appointed members of the committee of supervision and controi
- A few days after the last-mentioned mecting, M., one of the partﬁers of th
insolvent ﬁl:}n, called upon 1., who at the time was deeply engaged in pressing and
impo%j’)mntbusiness. M. produced a deed which had been prepared by the solicit-
ors of the firm, and which contained a clause by which the creditors, in consider,
ation of the assignment of the estateto trustees, released and discharged the
members of the firm from all claims. M, was aware of the existence of the release
jn the deed. Ie asked R. toexecute thedeed,stating that it was “the truss
deed.” R. vequested M. to leave the, document, saying that he would go over iy
and return it in the course of theday. M. then earncstly pressed him to execute
the document &t once, stating that was of theutmost importance that no time

* Syit No. 543 of 1872,
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should be lost, a3 the native creditors were coming to his office, and that it was
necessary that all the members of the committee of supervision should sign fitst,
1. objected to sign the document without reading it, and M. th ereupon led him to
suppose that the deed only carried out what was agreed to at the creditors’ meet-
ing, Upon the faith of that assurdnca, R. cxecuted the deed on hehalf of the first
- plaintiffs'in the belicf that it was nothing more than an assignment to trustees for
the benefit of creditors. Subsequently, on the same day, M. took the deed to 8.,
and asked him to sign. 8. was alsoengaged in pressing buginess, and asked M.
to leave the deed for perusal ; but M. gave the same reasor. for not doing 50 that
he had given to R, and further stated that B. had signed, and that he { M.) hoped
.that 8. would also sign. 8. glanced at the deed, aud being assured by M. that
it was in order, thereupon on the faith of that assurance, and believing that the
deed was nothing more than an assignment of the estate to the trustees, exccuted
the deed on behalf of the second plaintiffs without reading'it. M. on the same
day took the deed, with the signature of R.and §..attached thereto, to B.. who
was nlso engaged in pressing business, and asked him to signit. After some
" conversation, B. said to 3.: “The deed, then, is merely an assignment of the firms
effect for the créditors ” and M, replied in the affirmative. B. then on behalf of
the third plaintiffs executed the deed without reading it, behevmrr it to be mer ely
as assignment of the estate to the trustees‘

On the 15th October, R, and B. heard that the deed contained n release by the
creditors to the debtors, and on the 16th Octcber 8. was also for the first time
informed of it. On the 16th October, R, and 8, wrote a lettre to. M., repudiating
theirsignatures, and refusing to be bound by the deed ; and on the 26th October,

B. caused a similar letter to be written to M.’s solicitor. The plaintiffs sued to

have the signatures of their said agents and manag‘crs severally cancelled, and to
have it declared that the deed was not binding on the plaintiffs.

Ield thdt, having regard to what passed at the meetings of creditors, the
deed, so far ag it operated asarelease, wasa diffcrent deed from that which R., 8.
and B, either intended to execute,or thoughtthey were executing, when they
aflixed theirsignatures, and that not having read the deed, but having trusted to
M. to inform them as to its contents, their signatures could not be held to be a
“consent to its contents, and that, therefore, so far as the deed, opemtcd 8 4 relea-
se,their signatures were null,

Ield, also, that under the special circumstances of the cascit became the duty
of M. to communicate to B., §., and B, the existence of the release and that not
kaving done so he committed a breach of Quty such asis contemplated by clause
2 of section 18 of the contract Act (IX of 1872),

Held, also, that, under the circumstances, R., 8. and B. had not the means of
piscovering the truth with ordinary diligence, and that the exception to section
19 of the Contract Act was not ap plicable.

Ix this suit the plaintiffs prayed that the signatures of their
respeclive agents and managers to a certain deed might be can-
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celled, on the ground that the said signaturres had been procured
by misrepresentation, and that it might be declared that the said

deed was not binding: on the plaintiffs.,

The deed in question was a deed of assignment, by ‘the first
fivo defendants, of all the assets of their firm to trustees for dis-
tribution amorg creditors. It contained the following clause of
release :—In corsideration of the assignment hereinbefore con-
tained, the creditors and the committee do, respectively, hereby
release and discharge the debtors.and each and every of them, and
their and each and every of their estate and effacts of and from
all and singular the debts, bills, bonds, notes, accounts, costs,
damages, expenses, judgments, executions, actions, suits, claims,
and demands whatsoever which the creditors and the committes
now have, or shall, or may, or otherwise could or might hereafter
have or claim or demand of, from or against the debtors or any
or either of them, their or any or either of their heirs, executors

‘or administrators or any of them reqpectlvely, and of, and from

any thing in any wise 1ehtmu to the .premises.’

The ﬁrst five defendants were partners in the firm of Nicol &

Co.; the sixth and seventh defendants were the trustees appointed

to wind up the affairs of the said firm.

The firm of Nicol & Co., of Bombay, suspended payments on.
the 4th October 1878, and in the afternoon of that day a meeting

_of the creditors of the firm was held, at which it was unanimously

resolved that the business of the said firm should be wound up by
voluntary liquidation, under the supervision of a committee of five,
two of whom should be natives. The three European members of
the said committeo were the agents and managers of the plaintiffs, -

Trespectivedy, viz.: P. W. Robertson, Agent in Bombay of the

Oriental Bank ; C. J. Sharp, Agent in -Bombay of the Chartered

- Bank ; and W. 8. D. Blackhall, Manager in Bombay of the Agra

Bank, Limited. It was also resolved at the gaid meeting that the
winding up should be conducted by two trustees under the super-
vision and control of the said committee, and that the trustees
should be the sixth and seventh defendants, viz.: W. M. Macaulay
and T. H, Mooxe. P. W. Robertson, C. J. Sharp, and W. 8. D-
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Blackhall attended tho meeting, and on behalf of the plaintiffs’
banks voted in favour of the above resolution.

On the Sth October 1878 another mecting of the ereditors of
Nicol & Co. was held, and it was resolved that the resolutions
passed at the previous meeting, held on the 4th Octoler; should be
confirmed, subject to one native member being added to the
committee, and it was also unanimously 1'esolv9<i that “a composi-
tion deed should be prepared in pursuance of thie terms of the above
resolution, and to be upon for inspectionand signatures at the office
of Messrs. V. Nicol & Co.,on_and after I'riday next, between
the hours of 12 noon and 4 p. a.”

In the course of the discussion preceeding the final adoption of
the said resolutions, Mr. Conroy, the solicitor for Nicol & Co.
made the following observations :—

“ It scemed there was an impression, that by the measure now proposed to be
taken, they (the partners) were to get some benefit. He wished those present to
disabuse themselves of that impressionat once. In orderto carry out their resolu-
tion, this deed had been prepared, and would be submitted to them at once for
their signatures, There had not been much time in which to prepare it, but it had
been settled by counsel, and by it the whole of the effects of the firm of Nicol &

" Co. in Bombay and of Fleming & Co. in Kurrachee was made over absolutely
to two trustees, Mr. Maore and br. Macaulay, who would realize the estate for
the benefit of the creditors generally, withou? reseving a single pie for the benefit
of Messrs. Nicol & Co, The members of the firm had voluntarily given up every-
thing, and the object of this deed was entirely for the benefit of the creditors. If
they went under thatdeed, the estate would be at once would up by two
practical business men, under the supervision of a very strong committeeof five,
three of them representing banks, who were the largest creditors of the  estate
Under such a deed it would be clearly seen that the estate would realize the
very best price. They would get the largest dividend they could expect; but if
they did not adopt course at once, creditors at heme would be pressing, suits
instituted, and before they new where they were, the property would be
in the hands of the Official Assignee, from whom he did not kunow what they
coulid get, By agrecing to a voluntary liquidation they saved enormous law
expenses, and the estate would be handed overclear to thecreditors, to bg distri-
buted pro rata, ‘The fairnessof the proposition was seen in Mr. Maxwell’s state«
ment, that he and his partner, Mr. Hail, divested themself of everything; and
although it was a mere drop.in theocean as much as it amounted to, it was there,
It they adopted that deed they must do it at once, and, instead of asking useless
questions, leave the matter to be adjusted by the committee. Ileimpressed upon
thiem tlia.t'spced was the one thiné. Either they took that deed or they did not
takeit. They were bound in their own interests to confirm the resolution; if
they did not, his own belief was the thing would ga throngh. It depended upon
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them whether they were going to act in their own interests now by confirming
that proposition, or whether they were going directly against it by causing vexa-
tious delays, which could produce a break-down of everything.”

Afier some further dizcussion the resolution, that a composition
deed be prepared in prusuance of the above resolution, was unan-~
imously agreed to;

The following Paragraphs of the plaint set forth fully the
plaintiffs’ case, and the circumstances which they relied upon =as
invalidating the signatures of their agents:—

“4, It is the fact that it was not suggested by any person pre-
sent at the said meeting of the S8th October 1878 that a release or
discharge from liability to the said debtors was, or was to ke, a
part or incident of the said scheme for voluntary liquidation, and
the plaintiffs will contend that, on the contrary, ‘the whole tenor
of the discussion which took place at the said meeting, and specially
the said address of Mr. Conroy, and theanswer of the chairman to
a question put to him by a creditor named Esmailjee Ebrahim,
prove that such arelease or discharge was no part of the arrange~ -
ment embodied in the said resolutions. ‘

5. The plaintiffs say that they (by their agents and managers,

respectively, as aforesaid) attended the said meetings with the

object and intention of preventing, if possible, the estate of the
said debtors from passing into the hands of the Official Assignee
of this Honourable Court, and the plaintiffs say that they accepted
and voted for the said scheme of private liquidation, in the belief
that the same would be more beneficial to the creditors than a
winding up by the said Official Assignee;and the plaintiffs expect-
ed and understood the only meaning of the said resolutions to be,
that the said private liquidation would be carried out by adeed
coutaining a simple assignment and grant by the said debtors of
their moveable and immoveablo estate to the sixth .and seventh
defendants as trustecs, in order that the said trustees might
realize and distribute the said estate rateahly amongst all the
creditors; and it never occoured to the plaintiffs, or any of
them, as possible that it was intended by the said debtors, or ~
by any one on their behall, to insert in such deed a release to
the siad debtors until the fiftcenth day of Qctober 1878, and
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ufter the plaintiffs, by ~their said agents, respectively, had exe~ "
suted the same underthe circum’stances hereinafter mentioned. It

appears from the said report hereto annexed, and marked B,

that the deed proposed to be prepared by the last-mentioned reso-

lution was in such resolution described . as ‘composition deed’

The plaintiffs are unable to say, from recollection or otherwise,
whether the deed was so described at the safd meeting by the
mover of the said resolution in moving the smﬁe, and the plaintiffs
are also unable to say whether the said word ¢ composition;
occurs in the original of the said resolution, inasmuch as the said
Messrs. Rimington, Hore, and Conroy (the defendants’ solicitors),
in whose possession the plaintiffs believe the original of the said
resolution to be, refuse to permit the plaintiffs to inspect the same.
The plaintiffs, however, say that if the said deed was described at

the said meeting of the 8th October as a ¢ composition deed,” and

if the same is so described in the said resolution, these facts in no
way altered or affected the plaintiffs’ belief, that the said deed
would be an assignment, by the said debtors, of their estate to the
said trustees for the benefit of the creditors of the said debtors,
and nothing more. ) )
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“6. On the fourteenth day of October 1878 the defendant -

Hamilton Maxwell (being oneof the said debtors) took a document
to the said Peter Walker Robertson at the office, in Bombay, of
the plaintiffs, the Oriental Bank Corporation, and asked the said
Peter Walker Robertson to execute the said document, stating
that it was the trust deed.” The said Peter Walker Robertson
was at the time deeply engaged with English-mail business (the
said 14th day of October havingbeen English-mail day), and asked
the said Hamilton Maxwell to leave the document, and said thaf
he (the said Peter Walker Robertson) would go over itand return
it in the course of the day. The said Hamilton Maxwel! then
pressed the said Peter Walker Robertson to execute the said
document, at once, saying it was important thatno time should be
lost, as the native creditors were coming to his officethat day, and
-~ it was necessary to have all the committee members’ signatures
attached first. The said Peter Walker Robertson then objected
to signing the document without reading it, and the said Hamilton
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Maxwell thereupon assured the said Peter Walker Robertson hat

“thedeod was inthe usual formand contained nothing beyondawhat

was agreed to at the creditors’ meeting. Upon the faith of such
assurance the said Peter Walker Robertsor then execcuted the
gaid deed, first, asa member of the said committee, and then, on be-

‘half of the Oriental Bank Corporation, without reading the samo

and in the belief that the same was nothing more than an assign-
ment to trustees for the benefit of creditors.

- 47, Afterwards, on the same 14th day of October 1878, the said
Hamilton Maxwell took the said deed, with the signature of the
said Peter Walker Robertson attached thereto, to the said Charles
John Sharp at the office, in Bombay, of the plaintiffs, the Chartered
Bank of India, Australia and China, The said Charles Joln Sharp
was engaged with English-mail business, and asked the said
Hamilton Maxwell to leave the deed for perusal; but the said
Hamilton Maxwell gave the same reasons for not doing so as he
had given to the said Peter Walker Rorbertson, and further said
that the said Peter Waiker Robertson had signed, and he (the
said Hamilton Maxwell) hoped that the said Charles John Sharp.
would also sign. The said Hamilton Maxwell did not inform the
said Charles John Sharp that the sald Peter Walker Robertson
had signed the deed without reading it. The Said Charles John
Sharp again objected to signing the deed without reading it, and
the said Hamilton Maxwell thereupon assured the said Charles
John Sharp that the deed contained nothing but what was agreed
meeling, and the said Charles John Sharp, in.

9

to at the creditors
consequence of and upon the faith of such assurance, executed the
deed on behalf of the plaintiffs, the Chartered Bank of India
Austratla and China, and also as a member of the said committee
baving only cursorily glanced atb the contents of the same during
his s«id conversation with the said Hamilton Maxwell, and in the
belief that the same was nothing more than an assignment, by the
said debtors, of their estate to trustees for the Lenefit of . iheir
creditors.

“8. The said Hamilton Maxwell afterwards, on the same 14th day

-of October 1878, took the said deed to the said William Scott Do. -

nald Blackhall at the office, in Bombay, of the plaintiffs, the Agra
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Bank, Limited, with the signatures of the said Peter Walker
Robertson and Charles John Sharp attached thereto, and re-
quested the said William Scott Donald Blackhall to sign the
same. After some conversation as to the committee being ne-
cessary parties to the deed and as to the printing copies of the
deed, the said William Scott Donald Blackhall said to the said
Hamilton Maxwell :¢ the deed, then, is merely an assignment o f the
firm’s effects for the creditors, and the said Hamilton Maxwell
- veplied that such was the case. The said Hamilton Maxwell
further told the said William Scott Donald Blackhall that the
said Peter Walker Robertson had signed the said deed without
reading the same, but that the said Charles John Sharp had
carefully perused the same before signing. The said William
Scott Donald Blackhall then executed the said deed as manager,
in Bombay, of the plaintiffs, the Agra Bank, Limited, and as a
member of the said committee, without reading the same, and in
the belief that the same was, as stated by the said Hamilton
Maxwell, nothing more than an assignment, by the said debtors,
of their estate to trustees for the benefit to creditors.

%9, On the morning of the 15th day of October 1878 the said
William Scott Donald Blackhall heard that the deed so executed
by them as aforesaid contained a release to the said debtors by
all the creditors executing the same, and in the evening of the
same day the said Peter Walker Robertson and William Scott
Donald Blackhall had, for the first time, an opportunity of persuing
the said deed, and the said William Scott Donald Blackhall then
pointed out to the said Peter Walker Robertson that the deed
contained the said release. The said Charles John Sharp, onthe
16th day of October, heard from Mr. Mowat, a partner in the firm of
Messrs, Ritchie, Steuart & Co., merchants of Bombay, who are also
creditors of the said William Nlcol & Co., that the deed con-

“tained a release to the said debtors, and on the evening of ‘the
same 16th day of October the said Charles Jobn Sharp saw the
said Peter Wiiliam Robertson, who also informed that the deed
contained the said release.

“10. The plaintiffs say that they would not have executed the
said deed (by their said agents and munagers as aforesaid) if they
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C_ 1879 had known that the same contained a release as in the last pre-
THBE . .
orimstar  ceding paragraph mentioned.
DANK

ComporatioN <11, The said Peter Walker Robertson on the 16th day of
AND(:THERS October 1878 orally informed the defendant, Hamilton Maxwell,
}g&a\:c} that on behalf of ths plaintiffs, the Oriental Bank Corporation, le,
AND OTHERS. the said Peter, Walker Robertson, declined, under the circum-
stances, to be bojund by his signature tothe said deed, as aforesaid,

and on the same 16th day of October 1878 the said Pcter

Walker Robertson wrote and sent a letter to the same effect to

the defendant Hamilton Maxwell.

“12. On the 17th day of Octobsr 1878 the said Charles John
Sharp, on behalf of the plaintiffs, the Chartered Bank of India,
Australia and China, wrote and sent a letter to the said debtors
in regard to his execution of tho said deed, and repuliating the
“sameé as not-binding on him,

“13. No answer was received to either of the said two letters
in the last two preceding paragraphs mentioned.

%14, On the 26th day of October 1878 the said William Scott
Donald Blackhall, through Messrs, Fletcher and Smith, solicitors
of Bombay, wrote andsent a letter to the said Messrs Rimington,
Hore and Conroy, as solicitors of the said debtors, in regard to
the execution of the said deed by the said William Scott Donald
Blackhall-and repudiating such exccution as not binding on him,

- «16. - The plaintiffs charge that the execution as ®foresaid of -
the said deed on their behalf by their said agents and managers,
respectively, ought, under the circumstances aforesaid, to be
declared to be not binding upon them, and that the signatures to
the said deed of the said Peter Walker Robertson, Charles John
Shary and William Scott Donuld Blackhall, as agents and mana-
gers, on behalf of the plaintiffs, respectively, ought to be cancelled
for the following reasons :— '

“(a) Because the plaintiffs’ said agents were induced to sign
the suid deed by the misrepresentation to them, respectively, onthe
part of the defendant Hamilton Maxwell, that the said deed con-
,t\pined stothing more than wus agreed to at the suid meetings of
ereditors of the swidl deblorson the fourth and cighth Qstober 1873
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whereus, in fuct, thesaid deed contained arelease to the said debtors
awhich was not so agreed wpon, and the existence of which release
in the said deed the defendant Hamilton Maxwell was bound to
bring to the notice of the plaintiffs’ said agents before theysigned
the said deed at his request as aforesaid.

“(b) Because, even if this Honourable Court should be of opinion
that such a release as aforesald was properly insdrted in the said
deed, the legal result would (having regard to the plaintiff’s agents
and managers’ understanding of the proceedings at the said meet-
ings and of the resolutions passed thereat) be that the plaint-
iffs and the defendants did not agree to the same thing in the same

“sense, and that, consequently, thereis no binding agreement between
- them i requrd to the said scheme for voluntary liquidation of the
state of the said debtors”
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The plaintiffs prayed that the signatures tothe said deed of -

their said agents and managers might be severally cancelled, and
that it might be declared that the said deed was not binding on the
plaintiffs or any or either of them.

The defendants severed in their defence. The first three defend=-
ants, being resident in English, had no personal knowledge of
the transaction out of which the suit arose. In their written

statement they consented toa decree being passed for the plaint-

- iffs in terms of the prayer of the plaint.

The forth and the fifth defendants filed a written statement
denying the plawntiffs’ right to relief, and allegingthat P. W
Robertson, C.J. Sharp and W. 8. D. Blackhall had signed the
composition deed voluntarily, and not in consequence of any
pressure or representation by the defendant Hamilton Maxwell
The following are the material portions of their writtqn state-
ment:—

“4. With regard to the forth and fifth paragraphs of the
plaint, it is the fact, that the deed, the preparation of which was
directed by a resolution passed it the said meeting, was at the
said meeting and in the said resolution described as a ‘compo-

sition deed.’ Such resolution was seconded by Mr. Charles John -

Sharp, the agent of the plaintiffs, the Chartered Bank of India
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Australia and China. The defendants say that o velease by creditors
to debtors is an ordinary incident of the voluntary liguidation of
the affwirs of such debtors, and is a customary and proper provision
to introduce into the composition deed, under which such a liqui-
dation is to be effected. The enabling the debtors to commenco
their business again, was actually one of the reasons in favour of
passing the resplution for such voluntar y liquidation of the affuirs
of the debtors addressed to the said meeting by Esmailji Embrahim,
the creditor in the forth pargraph of the plaint mentioned.” '

“10. The defendants deny that the plaintiffs’ agents were in-
duced to sign the said composition deed by the misrepresentation
of the defendant Hamilton Maxwell, or that the defencant Hamilton

_ Maxwell made any misrepresentation whatsoever to the plaintiffs’

said agents, or any of them. The defendants further submit that

~ the said composition deed properly carried into effect the resolu~

tion for the voluntary liquidation of the debtors’ affairs, to which
the plaintiffs, by their said agents, had agreed.

%11, The defendants submit that the plaintiffs’are not entitled
to bave the signatures of their agents and managers to the said
composition deed cancelled, or to have it declared that the said
composition deed is not binding on the plaintiffs, more especially
as many other creditors of the debtors have abstained from taking
proceedings against the debtors, and have signed the said compo-
sition deed on the faith of the said composition deed having
been executed by and on behalf of the plaintiff’s. The defendants

'sub‘mit that, on the allegations in the plaint contained, the plaint-

iffs’ remedy (if any) would be simply to have the release to the

debtors in the said composition deed contained cancelled, so far
as the plaintiffs are concerned.”

Macphrson and Inverarity for the plaintiffs and for the first
thiree defendants. .

The Advocate General and Latham for the forth, fifth, sixth
and seventh defendants.

A preliminary question arose as to whetber the other creditors
of Nicol & Co. should not be made parties to the suit.

Macpherson.—The others creditors need not he parties. The deed
‘remaing, although the plaiatiffs’ signature be removed,and the
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property will remain vested in the trustees. He referred to 1879
THE

sections 32 and 437 of the Civil Procedurs Code of 1877. orrizyrac

* [SarauxT, J.—Is not this deed of assignment, by -the defendant Comm ON

of all their property an act of insolvency ? If so, the plaintiffs ANDOTHERS.
after getting their name removed, might proceed to have the de- - FgggleG
fendanits adjudicated insolvents. Then the other treditors would Axp ormEERS.
bo interested in sustaining the deed, and prevénting the estate
from going to the Offizial Assignes. Does not that seem to show
that the other creditors should be parties to this suit that they may
uphold the deed?] In Jagland, no doubt, the deed would bean act
of insolvency, but not so in India. (Cites seztions 24 and 54 of the
Indian Insolvent Act (11 and 12 Vie., ¢. 21) and section 9, which
states what are acts of insolvency.) The deed cannot be set aside
unless proceedings for that purpose are taken within two months.
This deed was not executed “with intent to defeat creditors;” it is
for the benefit of creditors. Any crediter who has not signed this
deed could throw the estate into insolvency. The mere fact of the
* plaintiffs’ signatures to it being cancelled, cannot alter the case.
Counsel referred to Inre Dhanjibhai [Lharsetji(1) and the English

Bankruptey Act, 1869, sec. 6.

SarGENT, J.—I think the other creditors need not be made
parties. The object of the suit is not to impeach the deed so for
as other creditors are concerned. The property will remain with
the trustees for their benefit.

Macpherson continued on the main questions in the case as
stated in the plaint.—We repudiated the deed as soon as we bew
camo aware that it continued a clause of release. We repudiated
on the ground that we never intended to give such a rolease. Max-
well induced us to sign by saying that the deed simply carried out
the resolutions which had been passed at the creditors’ meotiug.
The question, therefore, is what was the effect of the resolutions?
There is no allusion to a release of the debtors in the resolution,
nor was a release suggested at the meeting which passed tha
resolutions, The only question before the meeting was whether
the estato should go into the Insolvent Court or not. The point

(1) 10 Bom. H, C. Rep. 327,
B. 33.
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1879 discussed was, what was best for the creditors, not whether the
T :
ormewran  debtors should be released.  'We do not say that Maxwell’s repre-
Barx all . o o . Pnt 4
Corponaproy Sentation as to the. tenor of the deed was fraudulent. That is

axpormmrs not necessary (Contract Act (IX of 1872), sec. 18, clause 3).

v,
Fgr?'\(xlr\ia There was no agreement to the same thing in the same sense.
4axporuess, The agreementis voidable.at our option (Contract Act; secs. 13

and 19; Specific Relief Act (T of 1877), sec. 89).

At the creditors” meetings the subject of a release to the debtors
was not even mentioned. It is true that a composition deed was
then agreed upon. But such a deed does not necessarily imply
a release. A composition deed is merely an instrument under
which the obligation to pay the original debt is suspended; but it
revives again in case of default in carrying out the new agreement,
Under this deed, however, the deed debt is extinguished, and the
debtors are released; and in return the creditors bave nothing
except a conveyance of the debtors’ cstate to trustees, without
any security that the provisions of the deed will be carried out,
If an ordinary composition deed does mot imply a rclease, o
fortiori, a deed of assignment, like this, cannot imply a release
An examination of the cases in England shows thata rclease’
has never been considered as necessary part of a composition
deed, or a deed of assignment to trustees, or even an ordinary
incident of such deeds. The schedule to the Bankruptey Act of
1861 (24& 25 Vie,, c. 134) gives a form of assignment to trust to
operate as a release: Ipstones Park Ivon Ore Compuny v. Pattin-
son.(1) That was a case of a deed drawn undersection 192 of the
Act.  Shedule D to thoe same statute gives another form of deced
drawn under section 200, In two reported cases it was held
that such a deed did not operate as a release : Eyre v. Archer,(2)
Clarke ». Williams.(3) We contend that if the resolutions
pasded at the mectings of creditors had been carried out, the deed
in the present 2ase would have been similar to the deeds set up
in the cases T have cited: Davidson on conveyancing, Vol. 7V,
Part 11, p. 929 (2nd ed., 1863) ;and Story’s Lquity Jurisprudence,

sec, 878, Bection 126 of the BEnglish Bankruptey Act 18€9 (32

(1) 2 H. & C. 828, (2)16 C. B.N.8. 638;33L,J.C. P. 296,
(3)3 H, & C. 508; 34 1. J. Ex. 60,
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& 83 Vie., c. 71) and Rule 281 of the General Rules under that
Act(1) preseribe regulations for proceedings such as were adopted
here, and the cases cited under section 126 in Lee on Bankrupiey,
p. 469 of seq., show the meaning- of the word ‘composition’ and
tho operation of a compesition deed. Itis a suspension, nof an
extinguishment, of the debtors” liability « Eidwartls v. Combe,(2)
Inre Hatton,(3) Edwards v. Hancher,(4) Ex parte Gilbey.(5)
Further, we say that our signatures were obtained by misrepre-
sentation, We were told by Maxwell that the deed contained
‘nothing except “what was agreed on at the creditors’ meeting ;
and a release was never mentioned at that meeting, It was
his duty to tell us of the clause of release :  Contract Act (IX of
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1872), sec. 18 ; Pollock on Contracts (1876), p. 444 ; Kol Beau~ -

. champ v. Winn ;(6) Cooper v. Phibbs.(7)

Again; there was no consent on the part of the plaintiffs as it
is defined in section 13 of the Contract Act.  The plaintiffy
belived they were signing a deed for the benefit of _the creditors ;
while, in fact, they signed a deed for the benefit of the debtors.
This deed was not the plaintiffs’ agreement at all: TLeake on
Contracts (1878), p. 811 ; Pollock on Contracts, p. 372 ; Foster v.
Mackinnon.(8) The plaintiffsdid not intend to exccute a releases ;
they did not know they were doing so ; therefore, in contempla-
tion of law they did not execute a release. Where parties do
not know what they, are doing, they are entitled to relief : Simons
v. Qreat Western Railway Company;(9) Pollock on Contracts,
p. 537

At the close of counsel’s addvess, P. W. Robor‘tson, cJ.

Sharp, and W. [8.D. Blackhall were called as witnesses, and sub--
stantiated in evidence the statements contained in the 6th, 7th
and 8th paras. of the plaint with regard to the circamstances
under which their signatures to tlie deed were obtained. @

Counsel for the defendants did not address the Court. The
defendant RMaxwell was examined. The points upon which his

‘(1) Lee oun Bankruptey, p. 600, (3)L. R. 8 Ch, Div, 248,

(2) L R.7 C. P, 519, (6) L. . 6 Eng. & Ir. Ap. 223,
(3) L. R. 7 Ch. Ap. 723, () L. R.2Eng. & Ir, Ap. 19,
() L. R.1C P. D, 111, (8) L. R, 4 C. D, 708,

(9) 2¢. B, N. 5. 620,
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_. evidence differed from that given for the plaintiffs are noticed in

the judgment of the Ceurt.

March 18.—Sarauyt, J.—The plaintiffs in this suit are the
Oriental Bank Corporation, the Chartered Bank of India, Aus-
tralia and China, and -the Agra Bank, and they seek by their
plaint to have it declared that a certain deed made on the 14th
October 1878 between John Fleming, Robert Mcllwraith, William
Nicol, Hamilton Maxwell and William Gilmore Hall, carrying on
business as merchants in Bombay under the style of William
Nicol & Co., and in Kurrachee under the style of Fleming &
Co., of the first part, and the ereditors -of the said firm on the
second part, and certain persons, therein described as the Com-
mittee, of the third part, and the trustees under the said deed,
Thomas H. Moore and William Macaulay, of the fourth part, and
which deed was executed by thoir respective managers in Bombay
on the said 14th October 1879, is not binding, and that their
signatures of the same may be cancelled by and under the direc-’
tion of this Court. The circumstances which have led to the
institution of the suitave as follows :—The firm of Nicol & Co.
suspended payment on the meaning of the 4th October 1878, and
immediately issued a circular to their ereditors, calling a meeting
in the afternoon, At that meeting, Mr. Douglas, of the firm of
Messrs. Ritchie, Steuart & Co., presided as chairman, and a pro-
position was made to the creditors by Mr, Douglas, on behalf of
Nicol & Co., that instead of the business being thrown into
insolvency it should be wound up by voluntary liquidation. A

" resolution to that effect was put to the meeting and carried

unanimously, and the meeting was adjourned to the following
Tuesday for the purpose of having that resolution confirmed. On
Tuesday, the 8th October, there was another meeting. - On that
occasi’)on the szmo resolution which was carried at the former
meeting was again laid before the creditors and enforced by the
arguments of Mr. Douglas, and especially of Mr. Conroy, the
golicitor for Nicol & CJo. At the same time a tatoment was
made by Mr, Maxwell as to the assets and liabilities. = It is suffie
cient to say that that mecting ultimately eonfirmed the resolution
whic_h.had been passed at the previous meeting, with some slight
alteraticn as to the constitution of the committee ; and the meeting



VOL. I1L] BOMBAY SERIES.

further passed a resolution proposed by Mr. Balfour, the man-
ager of the Bank of Bombay, to the effect that “a composition
deed should be prepared in pursuance of the terms of the resolution
just passed, and he open for inspection and signature at the offiec
-of Nicol & Co. on and after Friday next, between the hours of
12 noon and 4 p. m.”” Nothing of importance seerfis to have tran-
spired between that meeting and the 14th October (Monday). On
that day Mr. Maxwell proceeded with the deed, which had been
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prepared by the solicitors of Nicol & Co. to carry out the arrange-_ -

ment come to at the meetings, to the offices of the three banks who

are the plaintiffs in this suit. This deed consisted of two distinct
operative parts, viz. an assignment of the property of the firm to”

trustees expressed to be made in pursuance of the resolutions
passed by the creditors, and a release of the claims of the creditors
expressed to be made in consideration of the above assignments.
Mr. Maxwell went first to the Oriental Bank, where he had an inter-

view with Mr. Robertson, who was admittedly on that oceasion'

busily engaged with fail letters. Mr. Robertson expressed him-
- self as unwilling to look at the deed at that time, being occupied
with other matters,and demurred—naturally demurred—to signing
it without being able to read it. A conversation than took place
between them, as to which it is sufficient for me at present to

say that it resulted in Mr. Robertson signing the deed. The

decd was then carried by Mr. Maxwell to the Chartered Bank

of ‘India, Australia and China, where he had a similar interview'

with Mr. Sharp, the manager. The evidence is somewhat con~
flicting as to what occurred on that occasion, but it resulted in
Mr. Sharp signing the deed.  From thence Mr. Maxwell proceeded
to the Agra Bank, Limited, and had an interview with Mr. Black-
hall, the manager there. Mr. Blackhall also signed the deed
without having read it, after having hada conversation with Mk,
Maxwell as to its contents. The next day, Mr. Robertson, Mr.
Sharp and Mr. Blackhall, as the managers of the three banks ang
also as gentleman who had been named by the creditors to set on
the committee of supervision and control, were invited by DMessrs.
Nicol & Co. to attend at their office, it being stated that certain
difficulties had arisen with the native creditors as to matters con-

nected with the trust deed, viz. with regard to the remuneration to
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,__,%?[lL be paid to the trustees and to the members of the firm themselves,
I . . .

ormzstar  On their going there the deed was called for in order to settle the
ommamic oy difficulty that had arisen, and it was produced and read by Mr.

AND OTIERS Blackhall. Tt was then discovered that it contained an imme-
Jomy diate release by all the creditors of their claims, and Mr. Blackhall

ANB;,L?;IFE%S‘ at once called *the attention of Mr. Robertson to that fact. It

being late (half-past b o’clock), nothing further was done that day.

Mr, Blackhall and Mr. Robertson walked home together towards

Malabar Hill, and, according to their evidence, on that oceasion
Mr. Robertson expressed his astonishment and anxieby at find- »

ing that this deed contuined a release, and mentioned that it was

entirely contrary to the rules and practice of their office for the

manager of the bank to sign a release without communicating

. with the directors at home. Early next morning Mr. Robertson

called on Mr. Craigie, his solicitor, communicated the fact of the

release being contained in the deed, and asked for his advice. On

going to his office that morning he (Mr. Robertson) wrote to Mr,

Mexwell to this effect :—

“Bombuy, 16th October 1878.
“My dear Maxwell,

“With reference to my conversation with you this morning on
the subject of your trust deed, I think it is advisable to place on
record the purport of what I verbally communicated to you.
That is to say, that when I signed the trust deed on Mouday,
I was not aware that it contained a clause granting the members
of your firm a release. You will recollect that when you came to
me to obtain my signature, I was immersed in mail business, and
Tsigned the deed at your earnest 1‘eq11eét, under the impression
that it contained merely an assignment of all your estate to the
trustees.” I have no authority from my directors to sign a deed
containing sucha release as, I now learn, in contained in this decd ;
and had I been aware of the clause in question, I should have- had g
no alternative but to-refuse to sign.

“So soon as my solicitors shall have received the copy of the
deed which you have promised to send them, I will consult them
on the matter, and afterwards obtain instructions from my di-
rectors in London ; but, in the meantime » you must, please, under-
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stand that my signature to the deed must be con&xdel ed as abso~

- lutely cancelled.

Your very truly,

(Signed) P. W. Roserrsow.”

On the 17th Qctober Mr. Sharp also wrote as follows :—

“Bombay 17th October 1878.
‘”\Iessrs W. Nicol & Co,,

Bowmbay.
“PDear Sirs,
“When I signed your trust deed the other day, I did so entirely
on your assurance that the same was in order, and trusting to
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your solicitors having prepared the document strictly in accord- -

ance with the resolution passed at the meetmg of creditors. 1f-

such is not the case, I hereby withdraw my signature from the
same, and you must consider it null and void. v
“Meantime, I will be obliged by your sending me the deed in
question for perusal.
I am, &e.,
{(Signed) C. J. SEArp,
Agent.”

Mr, Blackhall seems to have repudiated his signature somewhat
later by a letter on the 26th October. I may say, also, that all
three gentlemen joined in a letter of the 24th October, in which they
asserted that they had been led to suppose that the deed, which
they executed, was one in which there was no such release, and
distinetly repudiated their signatures. Some few days after this
repudiation there were meetings of creditors, held apparently on
" both sides, with a view to inducing the other creditors to have
- nothing to do with the deed. A very bad feeling sprang up at

<.
“once between the managers of the banks on the one side and.

. Messrs. Maxwell and Hall on the other side, and, as I have said,
there were attempts made to prevent this deed receiving any
further signatures. Ultimately, on the 22nd November 1878,
the plaintiffs filed the present suit. = They state in paragraph
5 of their plaint that “they accepted and wvoted for the said
scheme of private liquidation in the belief that the same would be-

more beneficial to the creditors than a winding up by the said -
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Official Assignee ; and the plaintiffs expected and uanderstood the
only meaning of the said resolutions to be, that the said private
liquidation would be -carried out by a deed containing a simple
assignment and grant, by the said debtors, of their moveable and
immoveable estates to the sixth and seventh defendants as trustees,
in order that the said trustees might realize and distribute the said
estate rateably amongst all the creditors, and it never occurred

- to the plaintiffs, or any of them, as possible that it was intended

by the said debtors, or by any one on their behalf, to insert in’
guch deed a release to the said debtors until the 15th day of
October 1878, and after the plaintiffs by their said agents respeet-
ively had executed the same under the circumstances bereinafter
mentioned.”  The account of what occurred at the various meet-
ings is given in the plaint as follows :—*“On the 14th day.of
October 1878, the defendant Hamilton Maxwell (being one of
the said debtors) took a document to the said Peter Walker
Robertson at the office,”in Bombay, of the plaintiffs, the Oriental
Bank Corporation, and asked the said Peter Walker Robertson
to execute the said document, stating that it was ‘the. trust
deed.” The said Peler Walker Robertson was at the tima
deeply engaged with English-mail business (the said 14th day
of October having been English-mail day), asked the said.
Hamilton Maxwell to leave the document, and said that he (the
said Peter Walker Robertson) would go over it and return it in
the course of the day. The said Hamilton Maxwell then pressed
the said Peter Walker Robertson to exccute the said document
at once, saying it was important that no time should be lost, as
the native creditors were coming to his office that day, and it .was
necessary to have all the committee men’s signatures attached
first ; the said Peter Walker Robertson then objected to signing
the document without reading it, and the said Hamilton Maxwell
thexeupon assured the said Peter Walker Robertson that the deed
was in the usual form, and contained nothing beyond what was
agreed to at the creditors’ meeting. Upon the faith of such as- .
surance the said Peter Walker Robertson then executed the said
deed, first as a member of the said committee and then on behalf
of the Orientat Bank Corporation, without rezding the same, and
in the belicf that the same was nothing more than an assighment
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to trustees for the benefit of creditors: that the deed was next 1879
_ “carried to Mr. Sharp, as the manager of the Chartered Bank of ORIEII?;.A'L
* India, Australia and China, and that he also executed the deed on Comf())t;]'rcmv
the ‘assurance that it was nothing more than an assignment, by AND ow}mns
the debtors, of their estate to trustees for the benefit of their  Jom
creditors, and in 1crn0ra11ce that it contained a release to the Aggﬁﬁ&
debtors, and, hstly, that the deed was carried by “Mr. Maxwell to

Mvr. Blackhall, who, they say, signed the deed upon the assurange
that it was merely an assignment of the firm’s effect for the
creditors.” Upon these grounds they claim to have the sig-
natures of their managers to this deed cancelled, and a de-
claration made that the deed is not binding upon the plaintiffs,

or any of them. The defendants, who are the several members of
the firm of Nicol & Co., have severed in their defence. Three

of the defendants, who are members of the fiom who lives in

London, say they know nothing about the particulars under which

© this deed was executed, and that they are willing that a decree
" should be made as asked for by the plaintiffs. The other two de-

fendants, members of the firm who residein Bombay, Mr. Hamilton
Maxwell and Mr, Hall, put in a statement in which they deny

the allegations contained in the plaint, claim to have the deed up-

held, and say the plaintiffs are not entitled to the lellef prayed

for. At the same fime. drvi. PORUORTE BT e e
f..emselves ready to- consent to the banks bemrr relioved from the

effect of the release. That expression of their- consent did not

s%tlsfy the plainti ffa, who considered that a mere consent decreo

might lead to othér’ questlons, and, therefore, insisted on the

case being gone into by the Court and decided upon its merits.
. Now, it is to be féxﬁarked at the outset that the plaint does

not charge Mr. Maxwell with any fraudulent intention in making

the statemets which the several bank managers assign to him,

and Mr. Macpherson repudiated any intention of making sucha -

charge. The case presented to the Court was that the hank

anagers were misled into signing a deed of a substantially differ-

ent nature from that-contemplated by the resolution, or intended

to be executed by them. It was argued that, under the circum-

stances under which the deed was executed, it could not be re-

garded as the deed of the plamhff:, or that, at any rate, it was

B. 34,
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voidable on the ground of misrepresentation as defined by sec~
tion 18 of the Indian Contract Act. Asto what occurred at the
meetings of creditors on the 4th and 8th October, the parties are
agreed that thereportsin the Bombay Gazetle and Times of India
are substantially correct. (Having given a resume of the report
of the proceedings at the two meetings, his Lordship continued).
—Upon this statement of what occurred at the meeting, it is

-contended for the plaintiffs, and I think successfully, that the

introduction into the deed of an immediate release from the
creditors essentially alters the character of the arrangement
contemplated by the resolution, or intended to he acceded to
by the creditors. It cannot admit of a doubt that the pro-
posal as put before the creditors by the firm of Nicol & Co
through their solicitor, Mr. Conroy, assisted by Mr. Douglas, at a
meeting called by themselves, was one simply for substituting
winding up of the affairs ofthe firm by voluntary liquidation inlieu

“of and to obviate the necessity of the ordinary course being adopt-

ed, by the firm of Nicol & Co., of filing their petition in insolvency
and their estate being liquidated by the Official Assignee. That
was the burden of the speeches made by both these gentlemen
whom I hove named and at both meetings. Again, it cannot be
_Questioned that the pr opos’xl for winding up the estae by volun-
PGSaam}x fan&on - Wit~ plusone— oo™ U aesditors as one made en.

tirely in their interest. M. Cotnoy begs the creditors in the
most earnest manner to disabuse their minds of the idea that the
members of the firm would derive any benefit from the proposed
measure, or, in other words, from the draft deed which Mr. Connoy
at the same time pointed to ay this deed,” admittedly in his
hands or lying on the table, and which he said would be present.

ed to them for their signature. T'urther, it is to be remarked

th%t frota’ the commencement of the first meeting down to the
termination ®f the second meeting no communication of any kind
took place between the creditors and the members of the firm in
Bombay or their solicitor, witha view to the firm obtaining a
release from their creditors. Tt is admitted by Mr. Maxwell
that the subject was not mentioned. before the first meeting,
or in the interval between the two meetings 3 and the report
of what took place at the meetings, shows that it as not. hinted
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at when the proposition confirmed was under consideration.
Lastly, we find the firm of Ritchie, Steuart & Co., of which My,
Douglas, the chairman of the meetings, is senior partner, refusing
to sign the deed on the groundthat it did contain the release. Tha

irvesistible conclusion from these considerations is, in my opinion,-
that tho question as to the release, by the creditors, of thefirm was -

never brought to their notice in any shape Whate(x/rer, that it never
was presented to their minds for consideration, and that the dead
contemplated by the second resolution could not, withany reasonable
regard to what took place at the meetings, have been intend-
ed by the creditors to contain an immediate release. A resolution
to wind up the affiairs of a firm in lieu of proceeding in insol-
vency, and still more so having regard to the circumstances and
manner in which it was proposed to the creditors in this case—
whatever the members of the firm and their solicitors might have
had in their minds—can only be construed in the ordinary sense,
namely, as a resolution to apply the assets of the firm inliquidation
to mect the claims of the creditors. The winding up is closed when
that has been done, as apppears section 131 and the proceeding
sections of the Bnglish Bankruptey Act of 1869. In clause 9 of
section 133 the close of the winding up and the discharge of the
debtor are treated as perfectly distinet. It may bo said that the
parties must have contemplated the firm obtaining a discharge
from their debts under the arrangement at some timo, as it was
an arrangement intended to be in substitution of the insolvency
process,and the last resolution speaks of a “ composition deed”
being prepared. Asa fact, the question of the discharge of the
firm from their debts was not expressly before the meetings in
any shape ; but it may be admitted that the proposed .arrange-
ment must have been regarded by the creditors as one ultimately
to result in the firm obtaining its discharge. In that rgspect only
could the term * composition deed” with any proper regard to
what had taken place at the meeting have been used. If such be
the correct conclusion from the evidence, can it be conténded
that the insertion in the deed of an {mmediate release did not
essentially alter the character of the arrangement which had
been proposed to; and accepted by, the creditors 7 The conse-
quence which under certain circumstances might resultto the
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creditors from such a release, whether in carrying out the deed
itself or in taking procecdings against third parties who might be
liable in conjunction with the firm, are perfectly obvious.

Passing now to what occurred at the interviews between Mr-
Maxwell and the three bank managers—Mr. Robertson, Mr.
Sharp and Mr. Blackhall—on the 14th October, we find much
conflicting evidence as to what took place, more particularly as
to the precise words used by ecither on those occasions. (His
Lordship read Mr. Robertson’s, Mr. Sharp’s and Mr. Blackhall’s
and also Mr. Maswell’s evidence on these points.) In giving his

~evidence Mr. Robertson refreshed his memory from memorandum

which he said he made on the 17th October. It may, therefore, be
remarked that this memorandum was made undoubtedly aftey
the existence of the release had been discovered on the 15th and
after the day (the 16th) on which he had consulted his solicitor,
Mr. Craigie, on the subject of the release, and after he had
received a telegram from the Head Office in London instructing
him not to sign a release without reference  home, and also after
he had repudiated his signature, which he had done on the 16th.
No doubt, therefore, it was a memorandum drawn up at a time
when naturally under a strong hias to represent what occuired as
favourably as possible to himself. Mr. Sharp’s account tallies
with a memorandum which he drew up on the 23th October, and -
which is open to the same remark. On the following Monday it -
appears that Mr. Maxwell wrote a letter to Mr. Harding, the Offi-
cial Assignee of the estate of Smith, Fleming & Co. in London.
As to this letter, I will only remark that it could not have been
written with the intention of giving an accurate account of what
had occurred. It iswrittenvery briefly,and gives a very imperfect
description of the state of affairs, besides omitting altogether
to mention® what took place with Mr. Blackhall. Itis a very
short’and summary account. In the. view I take of this'case I
am, to a great extent, relieved from the painful necessity of deter-
mining accurately -what were precise words used on each
occasion. Accasion Mr. Maxwell’s statement that, in reply to
Mr. Robertson and Mr. Sharp, he said that the deed was “all
right’” or was ¢ in order,” that statement, under the - circumstances ‘
under which it was made, could only mean that the deed carried
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out the resolutimi of the creditors, as it was admitted that nothing
had passed between the bank managers and Mr. Maxwell or

Mr., Hall sincethepassing of thatresolution—in other words, that -

it was the deed, the preparation of which was contemplated by.the
last resolution come to at the meeting held on the 8th October. I
think, therefore, it is immaterial whether Mr. M?xwell said the
deed was ““all right” and ¢in order,’ or whather he said, as Mr.
Robertson and Mr, Sharp stated he did, that it carried out only
the resolution come to at the meeting. Mr. Maxwell, in answer
to the question ‘s it in order? says that he replied: “I be-
lieve so; it has been prepared by Mr. Conroy and settled by Mr.
Latham”—words which are not to be found in the account of the
interviews given by the bank managers. But I am unable to
believe that Mr, Maxwell did use the werds “I believe so,” as it
it was admitted that the bank managers were reluctant to sign
the deed without reading it, and he was extremely anxious that
they should sign it; and it was, therefore, most unlikely that he
would use any words casting npon it.

The important question, therefore, arises, whether the banks
can, under these circumstances, claim to be relieved from the deed,
or, at any rate, from that part of it which consists of a release of
their claims.

In Zhoroughgoed’s case(1) the defendant was sued in trespass,
and pleaded a release given by the plaintiff, who replied admitting
the execution of the release, but alleging that he was an ignorant

" man, that the deed was not read to him, and that he had becn

induced to sign it upon a false representation being made to
him of its nature and effect. The Court held that it was not the
plaintiff’s deed, and it was resolved that “it is all one in Jaw to
-read it in other wordsand to declare the effect thereof in other
manner than is contained in the writing.”’

In Fosterv. Mackinnon, (2) Thoroughgood’'scase was commented
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on and explained in the judgment of the Court delivered by

Byles, J. That learned Judge says: “ It seems plain, on principle

and on aunthority, that, if a blind man, or a man who cannot
read, or who for some reason (not implying negligence) forbears
(1) 2 Coke’s Rep. 9 b, (2)L.R. £C, I.704,at p_ 711,
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1872~ to read, has a written contract falsely read over to him, the reader
Oriznrar, Muisreading to such a degree that the written contract is of a
BANK e oother differ . " s 5
Componamoy Nature altogether different from the contract pretended to be
axp otHERs read from the paper which the blind or illiterate man after-
v, . . . ; !
Joun wards sign; then, at least, if there be no negligence, the signature
FLEMING

AND ormrms, S° obtained is of no force. And it is invalid not merely on the
ground of ﬁaud where fraud exists, but on the mound‘ that
the mind of the signer did not accompany the signature;-in other
words, that he never intended to sign, and, therefore, in contem= .
plation of law mnever did sign, the contract to which his name is
appended.” The case of ennedy v. Green (1) and Vorley v. Cooke (2).
were also decided upon the principle. enforced in  Foster w.
Mackinnon. B

The principle to be gathered from these authorities is, T think,
correctly stated in Mr. Pollock’s treatise on Contracts (p. 376) as
being “that an instrument executed by a man who meant not to
execute any such instrument, but something of a different kind, is
in itself a mere nullity, though the person so executing it may
perhaps be estopped from disputing it if there be negligence on his -

“part.”” It isplain, however, that it would lead to most mischiévous
result if a person could be relieved from his executionzuf a deed
or other solemn instrument upon any but the most unequivocal..
evidence bringing the case within the above rule. Hunter v.
Walters (3) is a case which shows the reluctance with which a
Court of Equity will permit a man to escape from the conse-
quence of his act by pleading that he was ignorant of the effect -
of the instrument to which he has deleberately signed his name.
In that case it was alleged that the person who had executed a
deed of sale, and signed a receipt for the purchase money, and
who had since died, had been induced to do so by being toled that
it was a raere form. Tord Hatherley remarked that that was.
quile consistent with the deed being exactly what he intended. -
to execute; and Lord Justice James scouted the idea as ludicrous
that 2 man executing a deed and singing a receipt as'a matter of -
form should be able to say that it was a nullity.

How, then, does the evidence stand in tho present case? It
satisfactorily establishes, in my opinion, that Mr. Robetson was

(3) 1M, &K;¢99. M1 Gift, 230, (3) L,R.7 Ch, Ap. 75,
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unwilling to sign the deed without reading it; that he was earn-
estly pressed to sign it at once by Mr. Maxwell; that Mr. Max-
well strongly urged his doing so on account of its” being of the
wtmost importance to him that the deed should be signed by the
 members of the committee before thearrival of the native creditors
" who were expected in the afternoon at Nicol & Co.’s office; that
" Mr. Robertson ultimately did sign on Mr. Maxwell’s statement,
© either expressly or in equivalent terms,“ that it carried out only
the terms agreed to at the meeting.” It isalso established that Mr.
~Robertson would not have signed the deed had he known that it
contained a release. Further, it shows that the deed in question,
_ containing as it does an immediate release by the creditors of
their claims in consideration of the assignment of the property of
the firm, ¢annot, when read by the light of what occurred at the
‘ meetm(rs of creditors, be regarded as a deed made in pursuanceof
~ the resolutions passed at” those meetings, but that the deed in its
- _present form is essentially a different deed from that which
= Mr, Robertson either intended to execute or thought he was
exccuting when he affixed his signatare to the deed and delivered
it to Mr. Maxwell. Under these circumstances, and both parties
.being willing that the deed should have effect given to it as an
- assignment, I must hold that the signature of Mr. Robertson, so

“far as the deed operated as a ,releasé, must be treated as a nullity, »

There is, I think, another ground on which the Oriental Bank

-is entitled to relief, if it should be thought that the circumstances
_above mentioned are not sufficient to make the signature a mere
nullity. = The circumstances under which the deed was exccuted
“bring the case, in my opinion, within section 18 of the Contract Act.
That section defines the misrepresentation, which by section 19 is.
made a ground for having a contract declared void at the suit ot
the party whose consent was caused by such misrepresentafion.

The second clause of section 18 is probably intended to meet all
those cases which are called in the Court of Bquity, perhaps
unfortunately so, cases “of constructive fraud,” in which there is
no intention to-deceive, but where the circumstances are such as
to make the party, who derives a benefit from the transaction,
equally answerable in effect as if he had been actuated by motives

267

1879
Tue:
ORIENTAL
BANK
CORPORATION
AND OTHER
.
Jouy
FLEMING
AND OTHERS,



268 THE INDIAN LAW REPORIS. [VOL. ILL.
ﬁrli“ of frand or deceit. Now, it is doubtless clear that when Mr.
Ormentan  Maxwell entered Mr. Robertson’s room to ask him tosign the

_ Banx’ s .
Corrorarron Gecd, lie was under no obligation, legally or morally, to communi-
AND OTHERS  cate the contents of the deed; but the circumstances were quite
Jonn chianged by wla' took place between Mr. Maxwell and Mr.

FuEMING

avporuers. Robertson. Mr. Robertson says he is too busily engaged to read

the deed, and at the same time expresses his disinclinationto sign
the deed without'doing so; he is urgently pressed by Mra Maxwell
to sign it without further delay, upon which the asks Mr. Maxwell,
as that gentleman himself admits, “whether it is all yight” or
(if we accept Mr. Robertsor’s aceount) “whether it carried out
the resolutions passed at the meetings,” and he is answered in the
affirmative, and thereupon he signs. In other words, he placed
confidence in Mr. Maxwell, and Mr. Maxwell accepted that con-
fidence—which he need not have done if he had not liked—by
answering the question and purporting to tell him what was the
nature of the deed. Itthus became the duty of Mr. Maxwell
to state fully, without concealment, all that was essential to a
knowledge of the contents of the document. And if this be so,
can it bo doubted that, under the circumstances which I have de<'
scribed, it was the duty of Mr. Maxwell to have communicated
the existence of this release. He might have been ignorant of the
fact, and in that case his not communicating it could not be said
to be a breach of duty; but Mr. Maxwell, as he admits, knew per-.
fectly well that thisrelease did exist, and he admits that a reloase
had never been mentioned at any time during the mectings, or
between the meetings, or before the meetings, or after the meet-
ings; that, in fact, the matter had never been bréught to the
notice of the creditors. Any professional man, and probably
most unprofessional men, would have resognized its importance.
Mz, Max#ell certainly did, for on sceing it he expressed his surprise
toMr. Conroy. It may be, as Mr. Maxwellsays, that he was guided
by Mr. Conroy’s statement that a release was usual clause of a
trust deed; but, whatever Mr. Conroy’s opinion might have been orr
that subject, that cannot assist Mr. Maxwell, who knew that a re-
lease formed no part of the arrangement with the creditors ofthe
firm, and who as a man of business was perfectly aware of its impor~
ance. It appears to me, therefore, that, under those speical cir-
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cumstances, Mr. Maxwell was bound to communicate to Mr. Ro-
bertson the fact of the existence of this release ; and not having
done so, and Mr. Robertson having been thus led to execute a
-release to the prejudice of the bank, the bank is now entitled o
be relieved. No doubt, under section 19 of the Contract Act, if
‘the person who has bzen misled might have ascartained the facts Ly
the exercise of ordinary diligence, he would not be. entitled to be
relioved ; but can it be said that there was negligence on Mr,
Robertson’s part when Mr. Maxwell had himself induced him to
sign the deed at} once withont reading it? T am, therefore, of
opinion that the bank is entitled to have the release declared void
under this section.

In the cases of the Chartered Bank and the Agra Bank I
am unable to discover any ecircumstances making a material
- difference. No doubt, Mr. Maxwell says that Mr. Sharp went
 through the deed from beginning to end. Mr. Sharp admits
that he cursorily glanced over the deed; he has distinctly
sworn -that he did not read the deed, and that he was not
aware of the existence of the release, and it is admitted 'b‘y
Mr, Maxwell that he afterwards asked if the deed was in
order. It is clear to my mind that, although Mr. Sharp may

- have cursorily looked at the deed, he knew nothing about the

_release, and that he really did virtually rely on the same state-
ment as Mr. Robertson. Nor does his conduct afterwards cast
any doubt upon the inference derived from the evidence. As to
“Mr. Blackhall, the case stands even stronger in his favour. It
is admitted by Mr. Maxwell that he never looked at the deed,
and that he asked him if it contained only an assignment of the
property to the creditors, and was answered in the affirmative.
Mr. Maxwell in his evidence leaves out the word “ anly,” but
under the circumstances that was obviously what Mr. Blackhall
" meant, and what Mr. Maxwell must have understood him to
mean. In both cases the managers were induced to sign at once
without reading the deed by DMr. Maxwell’s earnest entreaties,
and by his leading them to suppose that the deed only carried
out the resolutions which had been passed by the creditors, and
by his silence as to the release. Under these circumstanc:s

'B. 35,
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and for the reasons I have already indicated, I think this deed
must be declared to be void as against the plaintiffs, so far as

i rpor erate a release,
Corpanamioy it purports to ope! ate as a releage

AND OTHERS
v,
JoHw
FLEMING

Note,—~The following was the from cf the decree :(—

This Céurt doth declare that the said deed, dated the 14th October 1873, in

AND oTunkRrsg, thepleadings mentdmned, is not the deed of the plaintiffs so far as it purports to

Mareh 28.

operate as a releases by the plaintiffs to the defendants John Fleming, Robert Me-
Itwraith, William Nicol the younger, Hamilton Maxwecll and William Gilmour
Hall; and that thesame is void ab iritéio so far as it purports to operate as afore-
gaid ; and this Jourt’ doth decree that the first five defendants above named be
and they are hereby perpetually restained from pleading the said deed as a
release or as a bar to any actionor suit brought against them by the plaintiffs

or any of them.
Attorneys forthe plaintiffs.—Messrs. Craigie, Lyncl and Owen.

Attorneys for the defendants—DMessrs. Riminglon, Hore
and Conroy. :

INSOLVENCY.
( 63 )

Before Sir C. Savgent, Justice, and Mp. Justice Heleill,,

IN THE MATTER OF THE PETITION oF NURSEY KESTOWJI,
AN INSOLVENT, )
Practice—Indian Insolvent Act (11¢h & 12th Vie, ¢: 21), Section 36— Right of
witness summoned under Section 36 to appear by counsel.

A witness summoned for examination under section 36 of the Indian Tnsolvent
Act isnot entitled, as of right, to be represented by counsel. The attendance of
counsel, on his behalf, is a matter of practice to be settled by the Judge at his

discretion,

Ox the 15th February 1879 the Official Assignee obtained an
order, under section 36 of the Indian Insolvent Act (11th & 12th
Vic., ¢. 21), for the examination of Kessowji Naik (the father
of the insolvent), and for the production, by him, of all books and

documents relating to the business carried on by the said insolv-
ent in the Samwat year 1934,

In pursuance of this order, Kessowji Naik presented himself on
-the 8rd Mavch, for examination as a witness in the case.

Lang staled that he appeared as counsel for the witness.
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