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BeforeSir M, R, Wésﬁ'app; Kt., Chief Justice, and Mr. Justice Green:
SURUTRAM BHAYA; PLAINTIFF, v. THE GREAT INDIAN ?ENI.\’SULA

1878 ’ -
November RATLWAY COMPANY, DEFENDANTS.*
p X .
29 and 30, Razlwag/ Company— Act X VIIT of 1854, s5.11 and 43—Carriers—

Bridence—Burden of Proof,

The defendants having made  arangements with the Madras Railway Com-
pany forthe through carriage of goods, received from the plaintift’s agent at Pona
thirty bags of jowari to be conveyed thence to Bellary and delivered to the plain-
tiff's agent there. The “goods consignment note,” which was signed by the
plaintiff’s agent at Pona, contained the following condition, of which he had due
notice:—*The Company receive goods for conveyance to stations on other railways
with which they have made arrangements to book through, subject to the rules and

7 egulatwns and rates and fares of the respective Companies overwhose linesthe goods
may pass.” On reaching Raicliore the bags of jowari were transferred from the
defendants’ waggon, in which they had left Poona, into & waggon of the Madras
Railway Company, Onebag was subsequently lost; but the ramaining twenty-nine
arrived, and were unloaded ingood condition at Bellary on the 19th September
1877. XNo steps were taken, either by the defendants orby the Madras Railway
Company, to give information of the arrival of the bags to the consignee, and he
never received them. The plaintiff sued to recover their value, The defendant~
pledded, 1st, that, under a rule of the Madras Railway Company in force at the time
of the making of the contract between the plaintiff and the defendants, delivery
was complete the instanb the bags were unioaded at Bellary ; and(2 ythat the plain.
tiff’s agent ai: Bellary did not apply for thegoods, but allgsved them to remain in
the station- y’ard until they became rotten by rain, and were destroyed by order
of the 00113(-}01' some time in November, The Madras Railway Company had
ssued a pubhc nolice of the above rulein the following terms:—“The Madras
Railway Lompany hexeby give public notice that they will not be responsible for
-loss of or dam'we to grain after it has been unloaded from the Company’s wag-
gons,” The defendmts sou"rht to incorporate this notice into their contract with
- the plaintiff by virtue of the éondltxon printed in-their ‘goods cousignment note’
. Held that.the sald public notice afforded no protection t6 the defendants, on the
ground that it Wwas invalid asaregulation for non-compliance with the proyisions
of sec, 43 of Act KVIIL of 18534, inasmuch as it had not been sanctioned by the
’ *$mall Cause Court Reference, Suit No, 1608 of 1878, ;
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local Government, and hiad not been posted up at all the station of the Madras line
of Railway ; and that it could not otherwise be binding against the plaintiff as
neither the plaintiff nor his agents were shown to have had any knowledge of

itat the time of entering into the contract with the defendants,

Quaere—whether, if the plaintiff or his agents had such knowledge at the txme -

of making the consignment, the notice would have constituted such a stipulation
as to contravene s. 11 of Act XVIIT of 1854, or whether it might be read together
with that section, and treated as effectual, except so far as its operation would be
limited in itsscope by that section,

Held, also, that $he arrival of the grain'at thestation of dcstiﬁnation, (Bellary)
having been.proved, the burden of showing that the goods were ready for delivery
to the plaintiff for a reasonable time aftersuch arrival, Iay on the defendants,
slthouzh no proof had been given of any application for delivery by the plaintiff
within a reasonable time.

1t is theduty of a railway company to keep goods, which have reached the
station of thuir destination, ‘l‘eady there for delivery until the consignee in the
exercise of due diligence can call forand remove them,and it is the duty of the
consignes to call for and remove them within areasonable time, .

Semble.  The object ofsee. 11 of Adt XVIIL of 1854 is to preclude railway
companies from being able by any stipulation to escape from - liability for loss or
injury to goods caused by the gross negligenc(; or misconduct of . their ageﬁts or

servants.

Case stated for the opinion of the High Court, under 5. 7 of

Act XX VI of 1864, by W. I. Hart, l*ust Judge of Small Cduae
jourt at Bombay —

«This was an action to-recover the sum of Rs. 540 as the value
of 30 bags of jowari, delivered by the plaintiff's agent at Poona
to the defendant company, to be by them carried thence for hire
“to Bellary, on the Madras Railway line. '

“3, The coﬁtract is contained in the ‘goods consignm’ént
note’ which was sigued by the plaintiff’s agent at Poona, and on
" the back of which are printed a number of conditions, of which

I hold the plaintiff to Kave had notice at the-time of the nmkuw

of the contract.

&

“3. From this contract it appears that the's'zid'ooods‘ofvfh'é(
plaintiff were to be carried b) the defendants™ to Bell'uy,o and -

thele delivered to Samurmul Acharia, who was the’ plamtlﬂ 3 'Incnt
‘at that place, subject to the- sidid conditions.™ The last of these

conditions is inthe following words i—‘The _Company " réceive "
“goods for conveyance to stations on other railways with which”
they have made arrangements to book through, sulject fo thé
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rules and rveyulations and rates and farves of the respective Com-
panies over whose lines the goods may pass.’

“4, The defendants have made arrangements with the Madras
Ruailway Company for the through carriage of goods;and to get

-from Poona to Bellary goods have to be put upon the Madras

Railway at Raichore, whence they proceed the rest of the way by
the line of the htter company.

“5. The goods in question were at Raichore transferred from
the two waggons of the defendants, in which they left Poona, into
a waggon of the Madras Company which arrived at Bellary, and
was there unloaded on the 19th September 1877, when it was
found to contain 29 bags only bearing the plaintiff’s marks,
These 29 bags arrived in good condition, but no steps were ever
talen either by the defendants or the Madras Company to inform
the consignee of their arrival.

“G, At the hearing before me the defendants admitted lability
in respect of the one bag found short at Beilary, but set off
against-it the sum of Rs. 45-12-1 as freight for the thirty bags
which the plaintiff admitted he had not paid. As to the remaining
29 bags, the defendants pleaded—1st, that, under a rule of the
Madras Railway Company in force at the time of the making of
the contract between the plaintiff and the defendants, delivery
was complete the instant the bags were unloaded at Bellary ; and,
2nd, that the plaintiff's agent at Bellary did not apply for the
goods, but allowed them to remain in the station yard until they
became rotten by rain, and were destroyed by order of the Col-
lector some time in N ovembel

“7, As to the first defence, the rule on which the defendants
relied, and which was referred to through out the proceedings
before’me as the ‘Madras Rule’ was not one of those placarded

cat gvery station on the line, which had - obtained the sanction of

the local Government, and had been in force for a considerable
time, but was one that had been introduced in November 1876
at Bellary, Adoni, (Juddﬂph, and Bengalore only, and related
melely to the grain traffic 5 and in deteunmm(r the validity of

the defencc 1t is 1mp01tmt to consider the history of the ‘Madras
Rule. :
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“8 On the 20th November 1876 the Madras Railway Company,
without having previously obtained the sanction of the local Gov-
ernment, issued a public notice in the following terms :—*¢ The
Madras Railway Company hereby give public notice that they
will not be responsible for loss of or damage to grain after it has
been unfoaded from the company’s waggons.” On the 15th April
1877 the Madras - Railway Company commenced to use, for the
grain traffic only, and in respect only of consigmnengs originally
sent from statlons on their own line, a new form of forwarding
note for which they had not previously obtained the sanction of
the local Government, and which contained the following condi-
tion:— The above goods shall be taken delivery of immediately
thesame are unloaded at the station of destination, and the
company shall not bs liable in respect of los or damage done
thereto arising from~ theft, rain, fire, or from -any other cause
whatsoever, notwithstanding that the ‘same be permitted to re--
main on the Railway Company’s premises, it being. agreed- the
delivery shall be completed on the unloading ~ of the goods, and
that from that time they remain at the sole risk of the party
entitled thereto.” This condition, in conjunction with the -public
notice, constituted the ¢ Madras Rule’ on whieh the defendants
relied and whick they sought to incorporate into their contract
with the plaintiff by virtue of the last condition printed on the
back of the goods consignment note,

“9, On the introduction of the new form of grain-forwarding
note, the Madras Chamber of Commerce addressed a letter of
remonstrance on the subject to the local Government, and the
Madras Government after receiving various reports made an order,
on the 20th June 1877, in the following words :— His Grace the
Governor in Council is of opinion that the explanation furnished
by the Traffic Manager is satisfactory, and that fair cause' is
shown for the additional clause in the forwarding note to yhich
the Chamber of Comimerce have drawn attention.

. %10. No further publication of theeradms Rule’ took p]ace
after the passing of the above order by the local Government,

which order, it will, moreover, be observed, was passed, not at the

request of the Railway Company that its new rule might be sanc®
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tioned, but in answer to objections to its legality raised by the
Chamber of Commerce,

“11. There was no evidence whatever that, at the time of the
making of the contract between the plaintiff and the defendants,
the plaintiff or the defendants, or either of the plaintiff’s agent,
at Poona or Bellary, had seen either the public notice, or the new
form of forwarding mote, or had even so much as heard of the
existence of the ¢ Madras Rule.’

“12, The obj ject of the last of the special condxhom,(l) printed
at the back of the plaintif’s contract with the defendants. ap-
peared to me to be to protect the defendants from liability to
make good " to the plaintiff a loss arising on the line of unother
company in respect of which they were precluded by the rules
of that company from demanding compensation in their turn.
The rules and regulations’ contemplated by that special con-
dition must, therefore, be only such rules and regulations as the
Madras Company could plead against the defendants supposing
the latter had compensated the plaintiff for his loss, and sought
to recover the amount from the Madras Company.

“ 13 Tt is evident thatif the ¢ Madvas Rule * is such 2 regu-
lation asis contemplated by s. 48 of Act XVIII of 1854, it
is wholly invalid for want of compliance with the provisions of
that section. On the other hand, if it be contended that the
‘Madras Rule’ isnot such a regulation as is contemplated by> .
%, 43, then it appears to me that neither is it such a rule or regula-
tion” as was in the contemplation of the -parties'to the contract
ia the present case. At any rate, if the ¢ Madras Rule’ be not a k
regulation within the scope of s. 43 of Act XVIII of 1854,

it can only be regarded. as anotice; but, as such, it can not bind

the plaintiff; for it was never brought to the knowledge ‘of himself
or his agents. In the hypothetical case sugge:ted in  the last

-'pargmgmph the Madras Company could n ot be heard to say to

the Great Indian Peninsula Company : ¢ We are protected by this
rule, which is not one of our general regulations, but merely a

“notice of limited effect and restricted application which we have

never-brought to your knowledge.” Neither, therefore, can the -
Great Indian Peninsula Company say this to the pldmhff
(1) Sec supra, pata, 3, p. 97,
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“14.. Again, the ‘Madras Rule’ appearedfo me to be in con- -

travention of the provisions of s. 11 of Act XVIII of 1854,
because its terms are so wide- as necessarily to include loss or
damage arising from the neglect or default of the company
or its servants. It is impossible to put any more restricted in-
terpretation on those words, and according to them the company
would still not be liable even if its own servants stole'the bags as
fast as they were placed on the unloading platform.” The case of
Patscheider ¥. The Great Western Railway Campany(1l) shows
that the liability of a railway company as carriers continues for a
reasonable time after the arrival of the goods at the station of
destination; and it is of this liability that the Madras Company
seek to rid themselves by means of the ‘Madras Rule’ express-
ed in terms so wide and general as necessarily to include even
loss occasioned by the company’s own servants.

“15. Taccordingly held that the defendants could mot avail
themselves of the ‘Madras Rule’; but must show that, for a reason-
able time after the arrival of the plaintiff’s goods at Bellary, they
were ready for delivery to him at the usual place of delivery. Of

this there was not the slightest evidence. All trace of the 29 -

bags was lost immediately they were unloaded, and, for all that
appeared to the contrary, they might have been stolen, or des-
troyed, or removed by mistake for other goods, within five min-

utes of their arrival, and the defendants entirely failed to identify
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the plaintiff’s bags as being among those said to have been des- -

troyed in November by order of the Collector. With regard to
the Collector’s order, moreover, it is worthy of remark that it is.

apparently not an order to destroy, but a suggestion that the work

of destruction already, voluntarily begun should be procecded with
more rapidity. , , o
“16. The plaintiff offered some evidence, which Ij‘:“did' not
believe, of repeated applications having been made by his agent
for delivery in the months of September and October, and ‘of his
having been informed by the company’s servants that_‘hiS - goods

had not arrived. But I held that the plaintiff’s failure to prove

this part of his cas8 did not affect the question, as he could not

(1) L. R,3 Ix, Div. 133.
B, 14,
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be called upon to prove that he applied for delivery within a
reasonable time wuntil the company had first shown that for
a reasonable time after arrival they had the goods ready for
delivery to the plaintiff. I, accordingly, passed a verdiet for the
plaintiff for Rs. 237-5-11 (being the value of his 80 bags of
jowart, at the Bellary market rate of the day, less the sum of
Rs. 45-12-1 for freight chargeable in respect of their carriage
thither), together with costs, but at the request of the defendants’
counsel this verdist was made subject to the opinion of the High
Court on the following questions, which I accordingly submit, and
request that the Honourable the Judges of the High Court WIH
make such order in the case as they may think proper:—

i 1st.-—Is the ‘Madras Rule’ invalid for non-compliance with
the provisions of s. 43 of Act XVIII of 18547

2nd.—Ts the ‘Madras Rule’ viod as being in contravention of
the provisions of s. 11 of Act XVIII of 18547

~3rd.—Arrival of the goods at Bellary having been proved, and
no application by the plaintiff within a reasonable time for
delivery having been proved, was the onus rightly laid on the
defendants, of proving that the goods were ready for dilivery

to the plaintiff for a reasonable time after their arrival?
- “The plaintiff’s pleader states that he has no question which
he wishes'to refer in the case; but it strikes me that one may
arise in the event of its being held that the ‘Madras Rule’
is not-within the scope of s. 43 of Aet XVIII of 1854, in

- -which case it would, of course, not be invalid for non-compliance

‘with the terms of that section; but, in that case, would it not still
be inoperative as against the plaintiff, seemg that it was not
brought to the knowledge of himself, his agents, or the defend‘
ants at,fhe time of the making of the contract 7

Plaintiff appeared in person.
i
The Advocate General (Honourable J. Marriot) Latham and

* Fawran for defendants.—The public notice given at- Bellary and

the other stations mentioned, is not a public notice within s. 43 of
Act XVIIT of 1854, If it bo s0,it has receivdd the sanction of
Government, No special form of sanction isrequired, and itis not
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necessary that sanction should be applied for by the company:
Mitchell v. Lancashive and Yorkshive Railway Company.(1)
Our liability as carriers would cease within a reasonable time(An-
gell oni Carriers, p. 802) after the arrival of goods. As bailees only
ordinary and reasonable care is required from us, and mno
negligdnce was found againstus, No letter of demand was sent
for the goods, nor was any notice given before suit. The bring-
ing of an action in Bombay is not a demand, as the goods were
ot to be delivered at Bombay. It has been found by the First
Judge that the 29 bags were unloaded in good condition, . The
presumption, then, should be that we were ready and willing to
deliver them. Midland Railway Company v. Bromley(2) Gilbert
v. Dale.(3) Twentyfour hours would be a reusonable time to
keep the goods. The evidence is that we did not destroy the grain
until it had become rotten from exposure to the rain.” By the
Madras Railway Compauy’s Regulation No. II, perishable goods
are liable to sale " or - destruction if not removed within 36
hours, and by Reorulatlon No. I the company is not _responsible
for loss or injury occasioned by fire, water, theft, or any cause
whatever to goods left on the company’s permises, and mnot re-
moved within 86 hours after their arrival. The consignee should

have applied for the grain: Wisev. G Railway Company.(4) The

Euast Indian Railway Company v. Jordan(5) limits the applica~

tion of 5. 11 of Act XVIII of 1854, although the first portion of that

section appears wider than that of the latter portion.
. WestroPrp,C. J.—The first question is, whether a certain notwe,

.pubhshed (posted) by the Madras Railway Company on the 20th -

November 1876, to the effect ¢ that they will not be responsible
for loss of, or damage to grain after it has been unloaded from the
Company’s Waggons’g‘, and styled in that question the “ Madras
Rule,” is ¢ invalid for non-compliance with the provisions, of 5. 43
of Act XVIII of 1854.” - That section provides that “a copy of
this Act, and of the General Regulations, Time Tables, and Tyriff of

.Charges which' shall from time to time be published by any railway .

company, with the sanction of the Local Government, shall be exhi-

bited in some conspicuous place at each station of every railway, so

(1) L. K. 10 Q. B, 256 per Blackburn J., at p. 260,

(2,17 C. B. 372, (3)6 Ad. & E.543, 5T. 3,380,
(2)5L,J. Ex, 261, 8, C,1H. &£ N. 628,  (5)4 Beng. L. B, 970.J.
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that they may be easily seen and read ; and all such documents shall
be so exhibited in Englishand in the vernacular language of the
district in which the station is sitvate, and in such other language,
if any, as shall be required by order of the local Government.” It
does not appear, upon the case submitied to us, that the notice in
question ever did receive the sanction ofthe Government of Madras,
or ever was submitted tothat Government, The Madras Chamber
of Commerce did, in May 1877, invite the attention ofthis Govern-
ment to a clause in a forwarding note, then newly framed by the
Madras Railway Company, and took exception to that clause,
which, though resembling, is not identical in its terms with the
notice of the 20th November 1876. And even, if such identity
existed, it does not thence follow that the Madras Government,
although it seems to have in June 1877 sanctioned the clause, or,

‘at Jeast, to have pronounced it to be a fair one, would have sanc-
tioned, or can be regarded as having sanctioned, the notice of
.November 1876. Tosanction a clausein a form of contract which

the consignor of goods is required to sign ‘before the campany

accepts the goods for transmission, is one act, and to sanction the _

publication of a notice which the consignor may or may not have

.an opportumty of seeing, is another and quite different act. "With-

out intending to give any opinion whether s. 6 of Act ITT of 1865
(1) is applicable to this case, we may observe that such a distinction,

"as we have been now suggesting, is clearly drawn and enforced in
_that enactment. There not beingrany such sanction of the Gov-
“ernment of -Madras as s. 43 of Act X VIII of 1854 contem-~

plates, we think that the notice of November 1876 is unsupported
'by’ that section. There is, also, this further defect in the same
notice, considered in connexion with that section, that thero was
not any such posting of that notice at each ‘station on the Madras
line 2s.is enjoined by the same section. The posting took place
only at Bellary and three other statiors on that line. We hold
that & &3 affords no protection tothe defendants in this case, so
far asthe notice of November 1876 is concerned.
The second question submitted tous is whether the Madrag
Rule, viz. the same notice, is void as being in cortravention ofthe -
provisions of 5. 11 of Act XVIIIof 1854. That section rung

(1) Vides. 10 of that Act,
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thus : “The liability of such Railway Company . for loss or injury
to any articles or goods to be carried by them, other than those
specially provided for by this Act, shall not be deemed or con-
strued to be limited, orin anywise affected, by any public notice
given or any private contract made by them; but such Railway
Company shall be answerable for such loss or injury when it shall
‘have been caused by gross negligence or nliscbndllct on the part
-of their agents or servants.” The first portibnsof that section
seems to be” qualified by the concluding sentence. Taken-as a
whole, the section appears to us to mean that a railway company
shall be responsible for loss or injury caused by gross negligence
“or misconduct of their agents or servants (except in cases other-
wise specially provided for by the Act : e.g., such cases, at least, as
are mentioned in ss. 9 and 10), notwithstanding any public notice

given or private contract made by such companies to the contrary.

At common law an ordinary carrier for hire might, by special
contract, protect himself-even against loss or injury occasioned

- by the gross negligence of himself or his agents: Austin v.The

Manchester Sheffield and Lincolnshire Railway Company,(1)
Clhippandalev. The Lancashire and Yorkshire Railway Conipany
(2) Carr v. The Loncashire and Yorkshire Railway Company,(5)

and per Blackburn, J., in Peck v. North Staffordshire Railway

Company, (4) and per Cockburn, C.J.(5) The object of the 11th
section appears to have been to fetter railway 4cyom‘panies thus
far in their power of contracting as to preclude them from being
‘able by any stipulation to escape from liability for loss or injury
to articles or goods caused by the gross negligence or misconduct
of their agents or. servants. True, the words “public notice’”
occur in the 11th section as well as the words “private contract’

- But there is not, for the purposes of this section and irres--

pectively of s. 43 (of which we have already dxsposed), any. sub~-
stantial difference between those phrases. BlacLbum, , in the
case last quoted said : “But in Kerr v. Willan(6) decxded in
1817, and I think in all of the subsequent cases, it was held that

(1) 16 Q. B, 600, and see 10 C. B, 454, (5) Ibid, p. 556 to 5a8,vand see cases
(2)21L.J QB.g2 collected in note to pl. 265 of Aungell on
(3) 7 Exech. 707, Carriers (4th ed.)

"(4) 10H, L. C. 478, se¢ 500 to 506, -~ (6) 6 M. & Sel, 150,
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the notice to be effectual must be brought home to the particular
customer, which in my opinion, shows that the condition™ (i.e.,
in the public notice) “operated entirely by way of contract and not
by way of restriction in the public profession. So campletely was
the necessity of bringing the notice home to the particular party
established, that Mr. Smith in the first edition of his Léading
Cases (which was published in 1837) says: ‘If this notice was
not communicated to the employer, it was, of course, ineffectual.
And this expression of the self-evident nature of the proposition
has been allowed to stand in all of the editions of his.work,
without remark or qualification by any of his very learned
editors, Mr. Smith proceeds to add: ‘But if it could be
brought home to his knowledge, it was looked upon as in-
corporated into his agreement with the carrier, and he become
bound by the contents.”  That very learned gentleman evidently
considered that, at the time when he wrote (1837) it had became
settled that the notice operated as a special contract with those to
whom it was brought home, and not as a public condition, limiting
the profession of the carrier.””(1) In the present case it has been
expressly found, by the learned Chief Judge of the Court of Small
Causes, that there was not any evidence that either the plaintiff or
his agents at Poona or Bellary had ever seen or heard of the public
notice 6f November 1876, or the subsequently-framed new con-
signment note approved by the Government of Madras. In the
consignment ncte given to the plaintiff’s agent at Poona, when he

~ delivered the grain to the defendants for conveyance to Bellary,

there is- not any such stipulation as that in the public notice of
November 1876, or in the Madras new consignment note, and it

‘has not been contended or alleged that there was any other special

contract between the parties than that sought’ to be built upon the

‘notice of November 1876, taken in connection with the Poona note,

As neither the plaintiff nor his agents are shown to have had any
knowledge of that notice, it is unnecessary for us to say whether,
if the plaintiff or his agents had knowledge of that notice at the
time of making the consignment, it (the notice) would have con-
stituted sucha stipulation as might contravenes, 11 of Act XVIII
of 1854 ; or whether it might be read together with that section,

(1) Per Blackburn, J,, n Peek v, North, Staff. Railway Co.,10 H, L. C, at p.496+
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-and treated as effectual, except so far as its operation would be
limited in its scope by that section. Nor do we deem it necessary
to consider now whether the consent of the local Government
would be indispensable to public notices or privale contracts
under s. 11, as suggested by Sir Barnes Peacock, C.J., in The
East India Railway v. Jordan.(1)

The third question is this: “Arrival of the gopds at Bellary
having been p1oved and no application by the plaintiff within a
reasonable fime for delivery having been proved, was the onus
rightly laid on the defendants of proving that the goods were
ready for delivery to the plaintiff for a reasonable time after
their arrival?” We answer this question in the affirmative. .The

case of Patscheider v. Great Western Railway Company,(2) cited
by the Chief Judge, related to the personal baggage of a pas-

senger, but we thmk that the same principle there quoted by Cleas- .

by,J., from Redfield on Carriers—that “itis the duty of a railway
company, in regard to the luggage of a passenger which has
reached its destination, to have the baggage ready for delivery
upon the platform at the usual place of delivery until the owner,
in the exercise of duediligence, can call and receive it, and- it is
the owner’s duty to call for and remove it within a reasonable.

time”—applies to a - consignment of goods, and that the railway "

company ought to have the goods after they have reached the
station of their destination ready there for delivery mntil the
consignee, in the exercise of due diligence, can call for and
receive them ; and it is his duty to call for and remove them within

a reasonable time. The burden lies on the railway company to

show that they had the goods ready for delivery for a reasonable
time after arrival. This burden the Chief Judge considered that
the defendants had not discharged. It seems, however, that
the plaintiff assumed that the onus lay upon himself, in.the first
instance, to prove that he demanded delivery of the goods, and that
he failed to obtain it. This he essayed to establish, hut the
Chief Judge disbelived the evidence, given on behalf  of the
plaintiff, that application had been made on his beha]f at the
station at Bellary for the goods, and we do not gather that during
the trial it was contended that the defendants were bound to
(I) ¢ Beng. L. Rep, 97,102]  (2) L- .3 Ex. Div. 153:
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show that they had the goods ready for delivery for a reasonable
time after their arrival at Bellary station. The struggle at the
trial seems tohave been on the plaintiff’s side to prove that
delivery had been ineffectually demanded. This was calculated to
throw the defendants off their guard. It would appear, and so we
are informed by the learned counsel for the defendands, that the
point as to the necessity for proof, by them, that the goods were,
for a 1'easonab'le time after arrival, ready for delivery, was first
raised in the judgment of the- Uourt of Small Causes. The

struggle being what it was, we think that the defendants must

to a considerable extent have been taken by surprise by the
1‘dising of that point, for the first time, at the twelfth aour, viz.
in the judgment of the Court, and ought to have further oppor-
tunity of proving readiness to deliver within a reasonable time;
and we are of opinion that, under s. 8 of Act XXVI of 1864
we have power to diréct, and we do mow accordingly direct, a
new trial for that purpose, and that it shall not be necessary
for the Court of Small Causes to retake the evidence already
taken, but that it may use the same on the retrial, and take such

further evidence ag may be admissible and relevant on the question .

of the readiness of the railway company to deliver within a
reasonable time—and as to what i¢ a reasonable time. Iad these -
questions been distinctly raised at the original trial, we think it
probable that the defendants would have offered in evidence
Rule No. I of the Madras Railway Company’s regulations, which
points to thirty-six hours after arrival as a reasonable time. = We
are of opinion ‘that the defendants should be at liberty to prove
that the publication of that rule was sanctioned by the Madras
Government, and then to put the rule itself in evidence. The
concluding passage in the consignment note, ‘msigned at Poona by
the plaiptiff’s agent, would render that rule binding on the
plaintiff, if it and its sanction by the Madras Government be
proved, The circumstance, already found by the Court of Small
Causes, that the goods (minus one bag) reached Bellary station in
safety; the improbability that they would have suddenly die-
appeared; the deliberate avoidance, by the consignee, of any -
attempt to . obtain delivery, the bringing of this suit being,
apparently, the first act in the nature of a demand on behalf of



VOL. IIL.] BOMBAY SERIES.

the plaintiff for delivery, and that, too, in Bombay, where the
defendants -are - not and never were bound to deliver; the
circumstance that the absence of any demand at Bellary prevented
- the atfention of the defendants’ servants being very specially called
to the plaintiff’s goods—are facts which, if they do not remove
from the defendants, at least fo some extent lighten the burden

cast upon them of proving readiness to deliver within a reasonable -

time after arrival of the goods. The costs of this reference and

of the suit should be disposed of by the Court of Small Causes on-

the retrial in such manner as it may deem just.
Order accordingly.
Plaintiff appeared in person.
Attorneys for the defendants.—Messrs. Hearn, Cleveland and

Little,

"ORIGINAL CIVIL.
(24 )

Before Sir M. R. Westropp, Kt., Chief Justice, and Sir €. Swrgent, Justice,
EUVERJIL TULSIDAS,; PLAINTIFF, v, THE GREAT INDIAN PENINSULA
RAILWAY COMPANY, DEFENDANTS.* )
" Railway Company—Carricr, Liability of—Indian Contract Aet (IX ¢f 1874),
58,151, 152—Act X VIIT of 1854—Act I1T of 1865,

The English common-law yule, under which common carriers arc held liable asg
insurers of goods against all risks except theact of God “or the king’s enemies,
is not now in force in India, In cases not met by the special provisions of
the Act relating to railways and carviers, the liability of -carriers for loss or

damage to goods entrusted to them is prescribed by ss, 151 and 152 of the’

Indian Contract Act (IX of 1872). '

The plaintiff’s goods were being carried in a train of the defendants from Nain-
gaon to Egatpuri. During the journey the train was plundered by robbers, and
the plaintiff’s goods were stolen,

Held the defendants were entitled to the benefit of 5. 152 of the Indian Con-
tract Act,and should be permitted- to give evidence that the robbers m?f the
plaintiff's goods were not the servants or ageuts of the defendants, and that the
defendants (by their servants and agents) took as much care of their goodseas
aman of ordinary prudence would, under similar circumstances, take of hifown
goods of the same bulk, guality and value as the goods in question.

Tars was a case stated for the opinion of the High Court, under

8.7 of Act XX VIof 1864, by W. E. Hart, First Judge of the Court

of Small Causes at Bombay.
* Small Cause Court Reference, Suit No, 11,211 of 1878,

B, 15,

109

1878

SURUTRAM
BuAya

'U.@
THE GREAT
INDIAN
PENINSULA
RAtLwaAy

. COMPANY,

1878
December -

~

i

6 and 7.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 
	Page 730 
	Page 731 
	Page 732 
	Page 733 
	Page 734 
	Page 735 
	Page 736 
	Page 737 
	Page 738 
	Page 739 
	Page 740 
	Page 741 
	Page 742 
	Page 743 
	Page 744 
	Page 745 
	Page 746 
	Page 747 
	Page 748 
	Page 749 
	Page 750 
	Page 751 
	Page 752 
	Page 753 
	Page 754 
	Page 755 
	Page 756 
	Page 757 
	Page 758 
	Page 759 
	Page 760 
	Page 761 
	Page 762 
	Page 763 
	Page 764 
	Page 765 
	Page 766 
	Page 767 
	Page 768 
	Page 769 
	Page 770 
	Page 771 
	Page 772 
	Page 773 
	Page 774 
	Page 775 
	Page 776 
	Page 777 
	Page 778 
	Page 779 
	Page 780 
	Page 781 
	Page 782 
	Page 783 
	Page 784 
	Page 785 
	Page 786 
	Page 787 
	Page 788 
	Page 789 
	Page 790 
	Page 791 
	Page 792 
	Page 793 
	Page 794 
	Page 795 
	Page 796 
	Page 797 
	Page 798 
	Page 799 
	Page 800 
	Page 801 
	Page 802 
	Page 803 
	Page 804 
	Page 805 
	Page 806 
	Page 807 
	Page 808 
	Page 809 
	Page 810 
	Page 811 
	Page 812 
	Page 813 
	Page 814 
	Page 815 
	Page 816 
	Page 817 
	Page 818 
	Page 819 
	Page 820 
	Page 821 
	Page 822 
	Page 823 
	Page 824 
	Page 825 
	Page 826 
	Page 827 
	Page 828 
	Page 829 
	Page 830 
	Page 831 
	Page 832 
	Page 833 
	Page 834 
	Page 835 
	Page 836 
	Page 837 
	Page 838 
	Page 839 
	Page 840 
	Page 841 
	Page 842 
	Page 843 
	Page 844 
	Page 845 
	Page 846 
	Page 847 
	Page 848 
	Page 849 
	Page 850 
	Page 851 
	Page 852 
	Page 853 
	Page 854 
	Page 855 
	Page 856 
	Page 857 
	Page 858 
	Page 859 
	Page 860 
	Page 861 

