VOL. IIL) BOMBAY SERIES.
ORIGINAL CIVIL.
(22 )

Before Siv M. R. Westropp, Kt., Chief Justice,and Sir C. Sargent, K., Justice.
MEMON HAJEE HAROON MAHOMED (ORIGINAL PLAINTIFF ), APPELLANT
¢. MOLVI ABDUL KARIM AND MOOLA AHMED MOOLA A]%DULLA,

(ORIGINAL DEFENDANTS), RESPONDENT.* '
Zvidence Aot (I of 1872), s. 126—Drofessional communications—Attorney and

Client— Privilege.

Tohe puvxleged under s. 126 of the Evidence Act (I of 1872) acommunication
- Dby a party to his attorney mustbeof a confidential or private nature,

Where defendants at an interview, at which the plaintiff was present, admitted
their partnership to their attorney who was then also acting as attorney for the
plaintiff, '

Held that the attorney wasnot precluded by s. 126 of the Evidence Act
(10£1872) from giving evidence of this admission tohim. 1st, because the defend
ants’ statements, having been made in presence and hearing of the plaintiff

could not be regarded as confidential or private; 2nd, becaunse those statemqnts did

not appear to havebeen made to the attorney exclusively inhis characterof attor

ney for thedefendantsbut to have been addvessed to him also as attorney for the
plaintiff, C »

Griffith v. Davies, (1) Baugh v.Cradocke, (2) and Perry v, Smith (3) followed. ,

This was an appeal by the plaintiff against the decree of Pinhey,
J. for the defendants made on 9th March 1878.

The plaintiff sued the defendants as partners for specific per-
formance, or in the alternative for damages for breach of an agree-
ment, dated the 2nd June 1877, entered into by them to execute
to him a mortgage of acertain ship for the purchase of which hehad
lent them a sum of Rs. 15,000, The agreement was signed only
by the first defendant, and he alleged that it had been subsequent-
ly cancelled. The second defendant denied that he was a partner
with the first defendgnt or had. been in any way connected with
the transaction.

The plaint contained an allegation to the effect that, on™the 12th
June 1877, the plaintiff went with both defendants to the oﬁ"‘ce of
Messrs. Rimington, Hore and TLangley, who were the defmdant 8
solicitors, and that, at the interview which then toock place, the
defendants repeatedly stated that they were partners in the transac-
tion. At the hearing the plaintiff called Mr. Hore, who stated

* Sait No. 530'01.’ 1877, Appeal No. 362 of 1878. ~
(1) & B, %X Ad, 802, (2) M. & Rob. 182, (3) 9 M. & W. 631,
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"1878 that prior to the 12th June he had been the defendants’ solicitor,

MEMON HA- '
e Haroox and that on that day he began  to act as solicitor for the plaintiff

. MAHWED also. He said : “I remember the defendants coming to my ofhcc

MovT ABDUL witli the plaintiff on the 12th June. I saw them myself.”
KARIM AND .

Sloowa Question.—“What instructions did the defendants give you ?””
M . . .
Aﬁn(ﬁ)fli, Objected to under s. 126 of the Evidence Act, and disallowed.

(Witness proteeded) : “I began to act as plaintiff’s solicitor on the
12th June.” : '

Question.—*“As solicitor for the plaintiff what communication
took place on that day with reference to the agreement of the 2nd -
June between the parties ?”

(Objected to, and disallowed on the ground that the witness was
then solicitor for the defendants.)

Question.—“Are the statements in the plaint, of what occurred
in yoﬁr office on the 12th June, true ?”

(Objected to and disallowed.)

The learned Judge found a verdict for the defendants.

The plaintiff appealed against the decree and against the deci~
sion rejecting the above evidence. —

Tnverarity and Jurdine for the appellant.—The evidence of Mr.
Tore and of his clerk as to what passed at the interview in ques-
tion should have been received. Section 126 of the Iividence Act
does not ‘apply at all. The evidence we offer is of a com munica~
tion made to the common solicitor of both parties, and in presence
of the hostile party. It has been held that communications under
such circumstances are admissible, because they cannot be said to
be confidential communications :  Baugh v. Cradocke,(1) Cleve v.
Powel,(2) Griffith v. Davies,(3) Perry v. :Smith,(4) Shore v.
Bedford,(5) Weeks v. Argent,(6) Reynell v. Sprye.(7)

Iowew arity was stopped by the Court.

Ster ling and Telang for the first respondent. ——-We rely on
Doe v. Watkins,(8) Taylor v. Blacklow,(9) Robson v. Kemp,(1.}
" Doe v.-Seaton.(11)
(1)1 M. &Rob182, (2) Id.228, (3)5 B. & Ad. 502,
(4) 9 M. $W.681.  (5)5 M. 4 Gr. 271, (6) 16 M. & W. 817,
(7) 10 Beav, 51. {8)3Bing. N. C, 421, (9,3 Bing, N.C, 235,
(10) 4 Esp, 238 and 3 1d.53. ()2 Ag. 4B I71,
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B. Tyabjee and Viccajee for the second'respondeﬁt '

Westrorr, C.J.—The first question, objected to on hehalf of the
jdefendantq, might include instructions given by the dofendants to
. Hore as their solicitor previously to the occasion (the 12th

: J une 1877) on which the conversation between hun (the phmtlﬂ')

* and the defondants ocourred, and was, ther efore, too wide, and was

rightly disallowed by Mr. Justice Pinhey. The enext and ‘some
subsequentequestions, appearing to be lilnited.ﬁd what occurred at
that interview when Mr. Hore was acting as the - solicitor of the
- plaintiff as well as of the defendants, and vhen what the defend-
ants said was uttered by them in the presence and hearing of the

plaintiff, were, we think, wrongly disallowed. --For two reasons:
we hold that what the defendants then said to Mr. Hore was’

not privileged within the meaning of s. 126 of the Indian Evi-
dence Act (I of 1872)." First: communications to be protected
by that section must, we think, be confidential. The words used
in it are, indeed, “any communication,” &c., but the word “disclose™
shows and common sense seems to demand that the privileged
communication must be confidential or private. In the present
instance as between the plaintiff and defendants it is impossible to
maintzin that what was said by the latter to Mr. IHore (even
if ho then were the attorney for the defendants only) in the pre=
sence and heari ing of the plaintiff could be deemed confidential
or private. DBy acting, as the defendants then did, they them-
selves.disclosed to the plaintiff what they now are endeavouring
to withhold from the Court, although called for by the plain-
tiff. 'What they said in his presence. was part and parcel of the
'o-és gestes under investigation in this Court. Mr. Hore is only
invited by the plaigtiff to repeat in Court what the defendants
" have already disclosed to him (the plaintiff), and as between the
present par ties stands as 1espects such communicatiofs in the'
-position of an ordinary witness. ‘In G iffith v. Dames’(l) it
was held that a witness miay be “called upon by a p'uty to
a suit to state a convetswtmn in- which the: oppoute party pro-
posed a compromise to the foxmel, although the witness attonded
- on that ocrasion as attorney for the party who plOV)OSCd the com-~

(1) 5 B. & Ad. 502,
B 13.

1878
MEMON_HaA-
JER HArOOX

MAHOMED

V. N
MOLVIABDUL
KARIM ANR
MOOLA
AHMED -
Moora
ABDULLA,



94

1878
“MEMON HA-

THE INDIAN LAW REPORTS. LYOL. III.

promise. The Court held the conversation not to be confidential,

sen Haroon And in Shore v. Bedford(1) Maule, J., said: “‘If two parties go

MAHOM}}D

. to an attorney, can what is said by one of them in the presence of

g MOLVIABDUL the other be considered as confidential?” The Court of Common
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ABDULLA.

Pleas unanimously held that it could not. Andin Weeks v.
Argent(2)the same conclusion was arrived at by the C‘ouxt of Eix-

‘chequek—P'uke, ., there saying: “This communication was

made in the presence of the defendant and his attorney; then, how
could it bo coufidential.” The second reason for our decision is the
fact that what was ‘then said by the defendants to My. Hore

“does not appear to bave been mentioned to him exclusively in his

character as attorney for the defendants. It was addressed to
him quite as much in his capacity of attorney for the plaintiff. It
was not merely, to use the words of s. 126, a “communication
made to him for the purpose of his employment as attorney on
behalf of his clients, the defendants, but also on bebalf of the

plaintiff; and although it certainly may be that, as between the

defendants on one side and persons other than and net represent-
ing the plaintiff on the other, we should be bound to regard Mr.
Hore’s lips as scaled with respeet to these communications, we do

‘not think this to be so in litigation between the plaintiff and de-

fendants themselves, as to matters to which those communications
are relevant. And in this view we are fully supported by Baugh.

“v. Cradocke(8) and Perry v. Smith.(4) The decision in Reynell v,

Sprye (5) points in the same direction.

For these reasons we hold not that the evidence proposed to be
obtained from Mr. Hore constitutes an exception to the rule laid
down in the 126th section of the Evidence Act, but rather that it
does not at all fall within the scope of that ruls. We, accordingly,
shall now proceed to receive the evidence of the conversation on
the 12th Sune 1876 which was excluded by Mr. Justice Pinhey.

: SARGENT, J.—T agree that this evidence should have been ye-

- ceived. - With regard to tht passed between the phmtlff and

the defendmnts themsdves at the interview in questlon, that is

(1)51\1 & G. 271——273 ] ) (2)16 M. & Ww. 817-——319.
() 1 Moo. & Rob. 182/ (4)9M, &W, 681
(5) 10 Beav, 51,
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clearly not privileged. The only question is as to the communica-
tions which passed between Mr. Hore and the defendants.

The use of the word “disclose” in s. 126 of the Evidence Act
shows that the communications to be privileged must be of a
confidential nature between a solicitor and his client. But here
_ the communications sought to be excluded passed between Mr.

Hore and the defendants in the presence and hearing of the plain- .
tiff, and, therefore, could nothave been intended to be confidential,

as was observed by Tindal, C.J., under similar: mrcumstances in

Shore v. Bedford. (1)

Again, the evidence shows that Mr. Hore was acting as solicitor
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of both parties in the transaction; if, therefore, the privilege is to

be allowed, it should be clear that the particular communications

sought to be protected were made by the party to the solicitor as
his own solicitor. In Perryv. Smith (2) Baron Parke says:
“If the party employs an attorney who is also employed on the
other side, the privilege is confined to- such communications as
are clearly made to him in the character of his own attorney.”
The same rule obtains in equity. In Ross v. Gibbs (3) Stuart,
V. C., says: “It is cloar that where a professional man prepares
a mortgage deed on behalf of the mortgagor and mortgagee, and
before a suit by the mortgagor to set aside the mortora ge s pre-

sent at inferviews between the mmtgagor and mortgagee during -

a period of a year and a half; as to the construetion of the deed
and the rights of both parties under it, and duoring these inter-
views is not present in the character of professional adviser ox-
clusively of either of the parties, and the litigation is commenced

after the last of the interviews at which he was present, none of.

the communicatiofs between him and the mortgagee antecedent
to the last interview ave privileged from production to the mort-

gagor in the suit to set aside the deed.” €

~ In the present case all the circumstances show: that @hee com-
munications were made to M. Hore in his character of solicitor
for both parties. I am of opinion, therefore, that the evidence
‘condemned in this case should have been admitted.

(1)5M, &G, 211, (2)9. M. & W, 631,
(3) L B, 8. Eq. 522,
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1878 [The Appellate Court then proceeded to take Mr. Hore's evidence, and ulti-

) v Ha- . .
§i;\l§inégw mately passed adecree for the appellant (plaintiff).]

\_\AHOMED Aftorney for appellant.—H. Bicknell.

5 HOLVIABDUL Attorneys for first respondent.—Messrs. Lynch and Tobin.
KARIM AND : ‘
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BeforeSir M, R, Wésﬁ'app; Kt., Chief Justice, and Mr. Justice Green:
SURUTRAM BHAYA; PLAINTIFF, v. THE GREAT INDIAN ?ENI.\’SULA

1878 ’ -
November RATLWAY COMPANY, DEFENDANTS.*
p X .
29 and 30, Razlwag/ Company— Act X VIIT of 1854, s5.11 and 43—Carriers—

Bridence—Burden of Proof,

The defendants having made  arangements with the Madras Railway Com-
pany forthe through carriage of goods, received from the plaintift’s agent at Pona
thirty bags of jowari to be conveyed thence to Bellary and delivered to the plain-
tiff's agent there. The “goods consignment note,” which was signed by the
plaintiff’s agent at Pona, contained the following condition, of which he had due
notice:—*The Company receive goods for conveyance to stations on other railways
with which they have made arrangements to book through, subject to the rules and

7 egulatwns and rates and fares of the respective Companies overwhose linesthe goods
may pass.” On reaching Raicliore the bags of jowari were transferred from the
defendants’ waggon, in which they had left Poona, into & waggon of the Madras
Railway Company, Onebag was subsequently lost; but the ramaining twenty-nine
arrived, and were unloaded ingood condition at Bellary on the 19th September
1877. XNo steps were taken, either by the defendants orby the Madras Railway
Company, to give information of the arrival of the bags to the consignee, and he
never received them. The plaintiff sued to recover their value, The defendant~
pledded, 1st, that, under a rule of the Madras Railway Company in force at the time
of the making of the contract between the plaintiff and the defendants, delivery
was complete the instanb the bags were unioaded at Bellary ; and(2 ythat the plain.
tiff’s agent ai: Bellary did not apply for thegoods, but allgsved them to remain in
the station- y’ard until they became rotten by rain, and were destroyed by order
of the 00113(-}01' some time in November, The Madras Railway Company had
ssued a pubhc nolice of the above rulein the following terms:—“The Madras
Railway Lompany hexeby give public notice that they will not be responsible for
-loss of or dam'we to grain after it has been unloaded from the Company’s wag-
gons,” The defendmts sou"rht to incorporate this notice into their contract with
- the plaintiff by virtue of the éondltxon printed in-their ‘goods cousignment note’
. Held that.the sald public notice afforded no protection t6 the defendants, on the
ground that it Wwas invalid asaregulation for non-compliance with the proyisions
of sec, 43 of Act KVIIL of 18534, inasmuch as it had not been sanctioned by the
’ *$mall Cause Court Reference, Suit No, 1608 of 1878, ;
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