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Before Sir M. B. Westropp, Kt., Chief Justice, and Mr, Justice Kemball,

T GOMA, MAHAD' PATIL, PrLAINTIFF, 2. GOKALDAS KHIMJIr AND
: TAPIDAS KHIMJI, DEFENDANTS, *

Liability of Eacoution-creditor in Damages for mrongful Scizure—Attachment
of Stranger's Property—Measure af Damages.,

Certain unthreshed rice belonging to the plaintiff was wrongfully attached by -
the defendants under a mony decree obtained by them against a third party.
The attachment had been made under a warrant which specified the rice in
question, and which had been issued upon a darkhast presented by the defendants,
in which fhey prayed for the attachmentof this particular rice as their judgment-
debtor’s property. The rice, while in the custody of a bailiff of the Court nazir
in the place where it had been attached, was clandestinely threshed and carried
off by thieves, who left the straw. In a suit brought by the plaintiff to recover
the value of the unthreshed rice from the defendants, both the lower Courts dis-
missed the plaintiff’s claim, on the ground that the theft was not the immediate
or probable result of the attachment, and that the conduct of the defendants had

not in any way conduced to the loss of the rice.

Held by the High Court, reversing the decrees of the lower Courts, that

" the defendants were liable. When the wrongful seizure was madeat theinstance

of the defendanst, the plaintiff’s cause of action was complete,and was independent
of the subsequent occurrence. The theft might have rendered the defendants
unable to restore the rice in specie, but could not purge, and was no satisfaction
of the previous trespass which rendered the defendants liable for the full value
of the rice.

The measure of damages should be the value of the rice as it stood at the time
of the wrongful attachment made at the instance of the defendants. If, however,
the plaintiff accepted thestraw left by the thieves, the value of the straw as it stood
at the time ef such acceptance should be deducted from she value of the straw
and rice when unsevered from each other.

Musamat Subjan Bibiv, Sheikh Sariatulla (1) commented upon, and partially
differed from,

Tr1s case was referred for the opinion of the ngh Court by
VV ML P. Coghlan, District Judge of Thana, as follows:
¢ his action was instituted by plaintiff Goma Mahad Patil to
recover from the defendants Rs. 56-4-0, being ‘the value of
70 bundles of unthreshed straw.
¢ Plaintiff alleged that the said bundles were caused to be -
attached by the defendants as belonging to their judgment-debtor,

* Civl Reference, No. 4 of 1878,
(1) 3 Beng. L. R. 4, J,, 413,
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one Daya, and that as ho (the plaintiff) was about to apply to
the Court to raise the attachment, the defendants threshed the
straw, carried away the rice, falsely stated that it b been stolen,
and. withdrew the attachment, and that the straw only was afte)~
wards made over to plaintiff by the Court.

“The defendants replied that the rice attached by them belong-
ed to their jydgment-debter, Daya, but that it was foreibly taken
while in the possession of the Court’s bailiff, and that, therefore,
they were not responsible for the claim, and that the rice was
worth only about Rs. 25.

“The Subordinate Judge of Alibag (Rav Saheb Narayan Bal-
~ want Bhisay) held thatthe stack belonged to the plaintiff, that the
defendants were not responsible to the plaintiff for the loss caused
to bim by reason of the rice having been stolen, and rejected
the claim.
~ «The Subordinate Judge, however, d1 ected that the defendants
should pay all the costs, as thcy had attftched the plaintiff’s stack.

“Plaintiff appeals, urging that the lower Court has erred in
‘rejecting his claim for damages sustained by him through - the
defendants having wrongfully attached his stack.
“The issue for decision is, whether the defendants (respondents)
are responsible for the loss consequent on the robbery,

“No other issue is sought. It has been admitted by the pleader
for the appellant that the defendants did not make away with
the rice, as alleged in the plaint, but that it was stolen, the rice
having been threshed by the thieves while it was under attach-
ment and in the custody of a bailiff. I bave allowed the plaint to
be amended accordingly. This amendment cannot préjedice the
respondents (defendants),since it only brings the plaint into zegord ,‘
as to facts, with their defence.

“I have admitted fresh evidence (exhibits 7 and 8) in order
to ascertain whether the attachment was general or special. Tt
appears that it was specml

“Y find on the issue that the. defendants (1e<pondents) are not
responsible for the loss cous_equent on the robbery.
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“The robbery cannot.be taken as an immediate or probable
result of the attachment ; it was the immediate result of failure in
due custody fo» which the nazii or other officer of the Court is
responsible under section 233 of Act VIII of 1859.

“Thedefendant (respondents) ought not to be answerable for
a remote and unnecessary effect of theiract. This is the doctrine
laid down in Mussamut Subjan Bibiv. Sheilh Sar iatulla(1)
in which the plaintiffs sued for damages consequent on the wrong
selzure of cattle and for the valueof threebullocks which had died
under attachment. It was held (by Norman and Jackson, JJ.)
that the plaintiffs were entitled to damages, but notto the value of
the dead cattle, because it was not shown that the defendant had
cauged their death. The loss of the bullocks’ services wasa

‘necessary consequence ; but their unexplained death was not a

necessary consequence of the attachment.

“Tn this case, if the detention of the rice had caused loss to the
plaintiff, he might recover damages ; but he cannot make the
defendants answerable for the loss by the robbery, unless he
show (as he has not shoan) that their conduct in some way con-
duced to the robbery. In damodhar v. Lallu(2) damages were
awarded which distinetly resulted from the act of attachment,
Vana v. Hata(3) was also a suit for damages directly conge~
quent on the judgment-creditor’s action.

“These cases differ in principle from the present case, in whick

“there is mot a necessary connection between the attachment

and the loss. When the bundles of rice-straw underwent the
form of attachment, they were not moved from the place where
plaintiff had put them. All that happened”to them was, that
they were transferred from the possession of the plaintiff to the
custody of the officer of the Court. If may be that if the plain-
tiff had remained in possession by reason of his care and vigi-
lance, the rice would not have been stolen ; but the defendant
ought not to be answerable for the bailiffs failare in diligence.
I understand - Mr. Govind Baba for the plaintiff (appellant) to
urge that the attachment having been wrongful, the defendants

¥ (1) 8 Beng, L. R, AT, 418, (2) 8 Bom, T C. Rep.A. C. 7., 177,
(3) 11 Bom, I, C, Rep. 46.
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(respondents) as tort-feasors arc liable for the loss from the
robbery, because the robbery might not have taken place but for
~ the attachment. /_
© “This argument appears to confuse the post fioc with the
propter hoc. The point in this case must frequently arise in
_cases Before Subordinate Judges which are not carried on®appeal
to the Distriet Courts, and in others in which no second appeal
lies. A reported decision onit by the High Court would be of
great convenience.

“I shall,‘therefore, refer this case to the High Court under
section 617 of the Code of Civil Procedure, 1877. Contingent on
the opinion of the High Court, I reject the appeal; with costs on
the appellant.”

Ghanasham Nilkanth Nadkarni appeared for the plaintiff,

Manelkshah Jehangivshah appeared for the defendants.

The arguments of the pleaders on both sides, and the authorities
bearing on the question referred, are stated in the following
judgment of the Court delivered by

Westrorp, C. J.—The facts of this case areas follow :—
Unthreshed rice, the property of the plaintiff, was wrongfully at-
tatched by the defendants under a money decree obtained by them

“against their debtor Daya. The rice, while in the custody of a
bailiff of the Court nazir, in the same place in which it had been
attached, was clandestinely threshed and carried off by thieves,
‘who left the straw.  The attachment had been made undera special
warrant naming the rice, which warrant was founded upona
darkhast presented to the Court by the present defendants, and
which prayed, not the attachment of the moveable property at
large of the judgmentZdebtor, but of the rice, in particular as his
property : so the seizure was made at the direct instance «0f the
present defendants. '
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This action having been brought under those circumstances,

the Subordinate and District Judges have held that the defend-
ants are not liable to make good to the plaintiff his loss, but
the latter learned Judge has done so subject to the opinion of’
this Court on the question whether the defendants are so liable
or not.- ' -
B. 11.
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The parties have not instructed pleaders to argue the point
before us ; but we are much indebted to Mr. Ghanasham Nilkanth
and Mr. Manekshah, who have voluntarily, the former for the
plaintiff and the latter for the defendants, addvessed to us
valuable arguments which have much aided the Court in its
conisideration of the case. o

The argument on behalf of the defendants is that the theft
was not a necessary or even probable consequence of the attach~
ment ; that the rice was in custodia legis, and not in the charge
of the defendants at the time it was stolen, and they have not, .
by any negligence on their part, occasioned the loss, which might
have occurred, in the same manner as it did, if the seizure had
never been made and the rice had remained in the care of the
pldintiff up to the moment of the theft.

To us, however, it appears .that the argument for the plaintiff
—that, when the wrongful seizure was made at the special instance
of the defendants, his cause of action was complete (Vana v-

-~ Haty (1)) and is independent of the subsequent occurrence, seems

to be well founded. The theft may have rendered the defendants

unable to restore the rice tn specie, but cannot purge, and was no .
satisfaction of the previous trespass, which rendered the defend-

ants liable for the full value of the rice, and, therefore, no question

of remoteness of damage seems to us, as it did to the learned’
District Judge, to arise here.

The case of Keene v. Dilke,(2) although it was an action against
a sheriff and not against an execution-creditor, is an important
authority in favour of the plaintiff. It was there held that if a
sheriff wrongfully seizes the goods of A4, under a writ of fiers
facias, upon a judgment against B, but does not remove them
from *he houso in which the seizure took place, and while the
goods are still in the sheriff’s possession they are taken from
him Dy other wrong-doors, 4, the owner of the goods, may re-
cover, as damages from the sheriff, the amount which she (4)
was forced to pay to the other wrong-doers in order to get back
the goods. Tor the sheriff his council said: “Though sheriﬂ-”

(1) 11 Bom, H, C. Rep. 46
(2) ¢ Exch.,388; 8. C, 18 L. J, (. 8.) Exch, 440,
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the defendant is in this case under no liability as sheriff.”
Alderson, B., observed that “The case is the same as if the
defendant were mercly a private person.” (1) The sheriffs
counsel continued: ‘“The Gas and Water Companibs” (the other
wrong-doers)“‘came on the promises, and there seized the goods
againit the defendant’s will. There is no connexion Hetween
their wrongful act and the defendant’s. The defendmt did not
cause the goods to be put into their hands. The payment to
them was a vohuwuy payment, and made by the plaintiff in her
own wrong as against the defendant. - She ought to have brought
her action against them, and may still recover the £5-19 from
them.” DBut Alderson, B., said: “Ifthe sheriff had not taken
the goods, possibly the Gas and Water Companies might pever
have seized. If you wrongfully take my goods out of my pos-
“session, and they are stolen from you, you are bound to recoup me,
and recompense me for all the injury occasioned by the taking.”
And Rolfe, B., added: “If a rich man seizes' my goods, and a
pauper takes them from him, and runs off with them to America,
have I no other remedy than to go to America and sue the pauper
there?” Counsel for the sheriff proceeded: “The goods were
not removed from the house. The plaintiff was living thero all
the time, and they were in the defendant’s possession only figur-
atively.” Alderson, B,, said: “If you remained in the house,
and would not let the plaintiff have the goods, it is the same
thing as if you had removed them. The sheriff was in possession
of them there, and might have maintained an action against
a second wrong-doer.,”” Counsel for the sheriff: “It is not
because a man is a wrong-doer that he is liable for all consc-
quences. Vicars V. Wilcocks(2 Jand Ward v. Wecks (3)show the
principle of law to be that a wrong-doer is not liable for conse~
quences of his act which Le has not himself procured.” e Alder-
son, B “Those cases were cases of slander, and the quegtion
was whether the special damage allsged, afforded any cafse of
action. Here it is only a question as to the amount of damages,
You ought to have restored the goods you wrongfully took.” (4)

(1}18 J. L.(X.8.), Bxch. 410,  (3)7 Bing,211;8. C, 9L J., C. P, 6.
(2) 8 Hast, 1. o (4) 181, J. (. &), Bxch. 140, 1,
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The learned District Judge, referring to Musamat Subjan
Bibi v. Sheikh Sariatulle, (1) relies on the circumstances that,
although the High Court at Calcutta in that case gave damages
for the detentlon of cattle (b{dlocks) wrongfully seized, it refused -
to hold the execution-creditor liable for the value of three of the

cattle which had died; and he observes that “‘the loss of the bul-

locks’ services was a mnecessary consequence’ (of the wrongful
seizure at the instance of the judgmont-creditor), “but their
unexplained death was not a necessary consequonce of the attach-
ment.” In so much of that decision as awarded damages for the
detention of the illegally-seized cattle, all of which, with the ex-

. ception of the three bullocks which died while.2n custodia legis,

were, restored to the rightful owners, we, as already observed in
Vana v. Hate,(2)fully concur. But, now that our attention has,
by the District Judge, been specially directed to the refusal of-
the High Court of Calcutta to award also to the plaintiffs in that
case the value of the three bullocks which died, we feel com-
pelled to say that we respectfully differ from that portion of the
decision. The High Clourt appeared to regard it as a burden cast
upon the plaintiffs to show that those bullocks met their death in
such a manner as to render the dofendants responsible for their

value. To us, however, it seems to be clear that the High Court

having been satisfied that the original scizure was wrongful, and
made at the instance of the defendants, the eause of action of the
plaintiff was complete, and the burden lay upon the defendants
to show, if they could, how they became exonerated from their
liability, either in part or in whole, in respect of that cause of
action. The circumstance, that the bullocks were in the custody
of the officer of the Court at the time of their death, did not
relieve the defendants from that burden. It was at the instance
of the defendants that the cattle had been taken out of the cug
todz of the rightful owners and placed in that of the officer of the
Court: Norman, J., seomed to think that, inasmuch as the bul-
locks died after the owners had preferred a claim under section 246

of Act VIII of 1859, and the plaintiffs might have obtained an

order under section 92 of the same Act for the safe custodyof the

cattle pending the decision of their claim, the custody of the officer

(1) 3 Beng. L, R., 413, (2) 11 Bom, H. C. Rep,, 46, 58.
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of the Courtought tobe taken as that of a person to whom the cattle
were entrusted forsafe keeping pending the decision of the claim
under section 246 ; and, therefore, that the defendants could not
be made responsible for any dama,gé to the cattle While in such
custody after.the claim had been preferred, unless occasioned by
regligehce or improper conduct of the officer of the Court, and
referring to Walker v. Olding(1) expressed a doubt as to the liability
of the defendants even if thore were such negligencg or miscon-
duct of such officer.(2) However, whether such an order under
section 92 for safe custody, as Norman, J., mentioned, could pro-
perly have been made at the instance of an intervenient under
soction 2406, is in itself a questionable proposition. That section is
conversant of property in dispute in a suit. The suit there was
ended ; the dispute arose in the course of execution of the decree
made in it, and, as a matter of fact, the intervenient, the owners,
had not obtained or applied for any order under section 92, and,
so far as we can gather from the report, no order had been made
or warrant issued in relation to the custody of the cattle other
than the original order and warrant under which the wrongful
attachment had been made atb the instance of the defendants, und
we do notknow of any authority for saying that the Court is at
liberty to presume that any fresh order had been made where
there is not any basis of fuct for such an assumption. The bul-
locks where, at and after the making of the claim under scetion 246,
in custody under the same order and warrant at the attachment
had been made, and no other. The nature of the custody had not
undergone any change from what it was before the claim under
that section had been made. The case of Walker v. Olding, re-
ferred to by Mr. J ustige Norman, does not appear to us to lend
any support to the decision as to the three bullocks which died.
In Wallser v. Olding, after the wrongfal seizure of the goeds and
after the true owner had given notice of his title to the shtgiff,
the execution-creditors and their attorney, and after the sheriff
had taken ouf a summons of interpleader under the Interpleader
Act,(8) which is an enactment for the protection of sheriffs und
their officers, the Judge made an order of the 21st June, 1861,

(1) 1H.&C.621;8, O, 32L J. . (2) 3 Beng. L. R, 410.
Yixch., 142, . G)L&2Wm i, e 38,8 6.
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that if the claimant of the goods paid a certain sum into Court,
or gave security to thal amount within a specified time, the
sheriff should withdraw from the possession of the goods ; but,
in default of such payment being made or security given, he
should proceed to sell the goods and pay the proceeds of sale into
Court.? The same order contained the direction that the claim-
ant of the goods and the execution-creditors should interplead.
The claimant of the goods neither paid the money into Court,
nor gave the security. The sheriff thereupon sold the goods, and
paid the proceeds into Court. Ultimately, the claimant having
established his titls to the goods in the interpleader matter, those
proceeds were paid over to him, but were less than the real value
of the goods. The question, then, was whether the execution-
creditors were liable to pay te him, as damages, the difference be-
tween the proceeds of sale and the real value of the goods. Pol-
lock, C.B., said : “Wow up to the time of the interpleader order’
(4.e.,the order of the 21st June, 1861), “all the damage sustained
by the plaintiff”” (the owner) “is caused by the defendants, who
up to that time are, with the sheriff, joint trespassers and wrong-
doers. But on the making of the interpleader order the case is
different. That order, and what is done under it, are the con-
sequence of the claim of the plaintiff, the interpleader summnrons
of the sheriff, and the decision of the Judge thereon,” and, ac-~
cordingly, it was held that the plaintiff was entitled te damages
only up to the time of the interpleader order, and, therefore, not
to the difference between the procecds of sale and the full value
of the goods. It shouldbe observed that the direction to sell,
contained in the interpleader order, is one which the Judge was

expressly authorized by the then recent Stat. 23 and 24 Vie,, ¢. 126,

8. 13, to make in interpleader matters. It is mot very easy to
perceivie how the execution-creditor in the Caleutta case could
praperly have escaped either wholly or partially from liabilily to
compionsate the owner of the three bullocks in respect of their
value, except by showing either that some act of the owner, while
those bullocks were 41 custodia légis, occasioned their death—an
improbuble occurrence, or that, at the time of the wrougful
§eiz111'e, they were already stricken by the fatal disease of which
they afterwards died. This latter supposed circumstance could
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only be given in evidence as affecting the value of the hullocks 1878

. T T C77 GomaMarmap
and so in mitigation of damages ; and the exeeution-creditor ~pipg
would still remain liable to pay damages equal to the value at the GOK};'LDM

time of the seizure, very much reduced as much value would, no 1ﬁiiﬁfgfsx‘D
doubt, no be in such a state of facts. K4,

In the presont case the nazir has not been sued! Fven if he
be responsible for the loss of ihe rice, it would not thence follow
that the execution-creditors would not be so likewise.* The autho-
rities show that frequently hoth the sheriff and execution-credi-
torsare open to suit in respect of a wrongful seizure and its
consequences, In this case the execution-creditors are so, the
seizure having been made at their instance. The learned District
Judge has referred to section 233 of Act VIII of 1859 as fixing
in this case tho responsibility of due custody on the nuzir. That
section, however, speaks only of property seized when “in the
possession of the defendant,” 4. e. the defendant in the suit under.
the decree in which the seizure was ostensibly made. The District
Judge has not stated that the rice was in the possession of Daya,
the defendant in that suit, at the time of the wrongful seizure.

We reverse t he decrees of the Subordinate Judge and of the
District Judge, excopt so far as those decrees awarded the costs
of the suit to the plaintiff, and also except sofar as the District
Judge reforred the case for the opinion of this Court. We direct
the Distirct Judge to assess the damages to be awarded to the
plaintiff Goma Mahad Patil, and we order the defendants to pay
the costs of the suit and appeal and of this reference, if any.

The measure of damages should be the value of the rice as it
stood at the time of the wrongful attachment made at the instance
of the defendants.(1) The plaintiff was not bound to accept-the
straw left by the thieves when the stole the rice, severed as that
straw had been from the rice. If, however, he did accgpt the
straw, that circumstance may be received in mitigation of « am-
ages, and the value of the siraw as it stood at the time of the such
acceptance (if any) should be deducted from the value of the rice
and straw when unsevered from each other at the time of the lay-
ing on of the attachment.

(1) Mayne on Damages, 3rd el , 362, 2nd ed,, 303; and sce Reid v. Fuirbanks,

3 C. B, 602;8. C.22 L. 3. C. P, 208; and Bedmondson v, Nuitall, 17 C. B. N.%
280; 34 L. J, C. P., 102, which were actions of trover,
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We niay mention that the cases of Khema v. Degumiya(l) and
Tamizuddin v. Nyantulla(2) do not conflict with our views, as
those cases substantially rest upon the fact that in them one mo-
iety of the untlivided property, the whole of which was attached,
belonging to thc execution-debtor, and in sueh cases the whole of
the property may be attached, although only the undivided moie-
ty belonging to the execution-debtor may bo sold.(3)

Decrees reversed.
(1; Civil Reference, No.28 of 1872, unreported.
(2) Reng. L. R, Appx., 74,
(3) 4 Com. Dig. by Hammond, Tit, Execution, c. 4, p 233 et ibi note ¢; and ihe
authorities there cited.

APPELLATE CIVIL,
( 20 )

Before My, Justice West and Mr, Justicc Pinhey.

PHATE SAHED BIBI AND OTHERS (ORIGINAL PLAINTIFFS), APPELL ANTS_
9. DAMODAR PREMJI (ORIGINAL DEI‘ENDANT), RESPONDENT.*
Mahomedan Law— Wakf--Mutawalli—Right to sue.

A Mahomedan of the Shafl sect by a deed of scttlement executed in 1838, called
a wakfnama, settled moieties of his estate on his two wives, their daughters, and
the descendants of the donecsin eachline so long as it should subsist, with cross
remainders, on the extinction of either line, to the representative of the other
with final remainders, on the extinction of both, to the heirs of thesettlor. Thé
settlor constituted himself the nazar or mutawalli (superintendent or trustee) of
the estate during his life, and nominated 4 and B to act as much after hisdeath
with the consent of his wives. In 1840 thesettlor died; A died in1863; B surviv-
ed, The wives and daughtersof the settlor also died.

The representatives of one of the settlor’s daughters sued the defendant to re-
cover a part of theestate, which had been sold to him by the Civil Court, as the:
property of another of the daughters, on the ground that the estate onthe death
of that daughter passed as svaks to her surviving sister:

IHeld that supposing the nwakf tohave been validly cr%ated, the right to bring
the suit belonged {according to Mahomedan law) notto the heirs or descedants
of the setflor, but to the mutanallis (superintendents) jointly. On thedeath of
one of the mutawallis, a successor to him should have been appointed inthe first
placeby the settlor, and failing him by Lis executor, if he had appointed any;
otherwise by the Court on the application of the parties beneficially interested
in the estate.

Queere— Whether a seakf could be created for the purpose merely of confering
a perpetual and inalienable estate on a particular family without any ultimate
express limitation to the use of the poor or some other inextinguishable class. of
beneficiaries,

*Second Appeal, No, 279 of 1878,
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