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Before Mr. Justice W;est and Mr, Justice Pinkey.

EMPRESS ». RAMA BIRAPA*

Confession-yInducemept—Admissidility of Confession against Co-accused—Discover-
ing of Bridence— Indian Evidence Act (ZL0of1872), ss. 24,25, 26, 27, & 30.
) ]

‘Where more persons than one are jointly tried for the same offence, the con.
fession made by one df them, if admissible in evidence at all, should be takeninto
consideration against all the accused, and not against the perSon-alone who
made it. .

The circumstances which will render a confession objected to under ss. 24—26
of the Indian Evidence Act (T of 1872 J admissible in evidence, discussed.

THE accused Rdma Birdpa was tried, together with Poka and
Subba, by A. L. Spens, Session Judge of Kanara, on a charge of
having committed the murder of one Rama Putaya, and being con-
victed, was sentenced totransportationforlife. His fellow-accused,
Poka and Subba, were acquitted and discharged. ‘

The prosecution relied on the evidence of three witnesses, but

principally on a confession made by the appellant Rama before a

Second Class Magistrate. The Session Judge discredited the wit-
nessés, looking upon their evidence as the uucorroborated testi-
mony of accomplices ; and rejected the confession of Rama Birapa
as against Poka and Subba, on the ground of its having been
made under undue influcnce. But as against Rama himself
he took it into consideration (he said) “ in relation to facts which
have been brought to light in cunsequence of it, and, further, in
relation to what accused said at the time when he pointed out
where the murder was committed, and did other acts#vhich prove
that his confession i in relation to them is true. The confession
50 corroborabed wa$ made the basis of Rama’}" conviction. The
nature of {itat confession and the circumstances under which it was
made, will appear from the following statement made by Rama :—

¢ [Rama] was going, on the night of the murder, from Tipaya’s
house ' my own. Poka, Subba, and myself were sitting in the
trench ne‘u‘ the botuse to beat him.  Afterwards we went to the
spot, thh I pointed out to-day, where we killed Rama. I pointed
outnthe blood which fell there, and showed how Rama lay at
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the spot he was killed. Rama had a bill-hook in his hand, and a
rwmal, with white borders, on his head.  When Rama came to the
spot, Subba seized the bill-hook ; Poka put his hand to his neck,
pressed his throat, and threw lim® down. Subba then struck
Rama a blow on his forehead with the sulyi of wood which he
had tdken from my hands. - Poka pressed Rama’s throa{ tightly,
~on which Rama immediately expired. We then dragged away
Rama’s body 40 or 50 fathoms, and put it behind some trees. Wo
there tied the body in a kambli, and threw it to the north of the
fiskeremen’s Jines. Poka buried the bill-hook, and Subba buried
the rumal. I have pointed out to-day in the presence of yourself
[the Second Class Magistrate] and the Punch the sand-heap in
which they had buried them, and taken them out -and given them
up before the Punch.”

The circumstances under which the confession, the substance of

which is given above, took place, were thus deposed to by the -

police patel of Bhavekeri, the village where the murder is alleged
to have been committed:—

“Rama is my tenant. I asked him on Saturday if he would point
out the places, and he said he would. * * * * 1 told
this to the inspector of police and the Second Class Magistrate.
The inspector asked me to ask Rama, saying: ‘He is your tenant ;
if he tells everything honestly, he will he made an approver ; there-
fore tell him to sdy all he knows.” Then I questioned Rama. I
‘did not tell Bama all the inspector had told me. I merely said
to him: “You have been my tenant for a long time ; some blamo
has come on ‘you—what is this? Tell me what really happened,
and I will take steps te get you off * * * *oooo®
When RBama made this confession to me, I told it &gain to the
police inspector, and then Rama showed the places and produced
the things. I questioned him again, and he again confeszed. I
told the police of the confession, both at might and so ‘Sﬁf\llﬁu}r

morning. Then on Saturday he pointed out all that he di?lt point

out for the first time. * * * * #* o *®

Rama made his confession in the presence of the Second Class
Magistrate after he made his confession to me, and that willingly ;.

ke made i, I think, in the hopes of being pardoned. The police -
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inspector told me that Rama would be made an approver if he
confessed, and T told this to Rama, and after this he made the
confession,”

The Session Judge was of opinion that “inducement to confess,
was notqmade by_eithér the Magistrate or the police inspector,
though, '?oubtless, the latter made use of it, however obtained ** *
The Court finds it clearly -establised that inducement was held
out to confess by the police patel, and that the police patel was
a person in authority in the sense of s. 24 of the Fvidence Act,
and, further, that the inducement was sufficient to give the
accused person grounds which would appear to him reasonable
for supposing that By making it he would gain an udvantage or
avold an evil of a temporal nature in reference to the proceed-
ings against him, Bombay Act VIIT of 1867 fully defines the
duthority vested in a police patel. The Court, therefore, find that
the confession made before the Second Class Magistrate, is inad-
missible as evidence under s, 24 of the Tvidence Act, and more
so under s. 120 ofethe Criminal Procedure Code, which provides
that ‘no police officer or other person shall offer any inducement
to any accused person, by threat or promise or otherwise, to make
any disclosure or confession, whether such person be under arrest
or not.” Putting, therefore, this confession out of the question,
there remains to be seen whether there is other evidence before
the Court, independently of this confession, sufficient for the con-
viction of the accused at the bar, Against Pokaand Subba there is
only the evidence of accomplices.”

Finding that the evidence of accomplices was not corroborated
by any evidence proceeding from an independent and untainted

source, the Jession Judge acquitted both Poka and Subha.
»

“With ;;égard to the third prisoner, the appellant Rama, the
Sessjoy;ﬁ.pdge said: “Although the Court rejects the accused
R:1111a’§,confessi011 (as a confession merely) obtained unduly, still it
takes it into consideration in relation to the facts which have been
brought'io light in consequence of it, and further in relation to
what accused said at the time when ko pointed out where the
‘mu:der was commited, and did other acts which prove that his
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confession in relation to them is true, * * *o* *

Rama has disclosed such knowledge as precludes any other idea
than that he was one of the murderers of the deceased. He may
not actually have himself struck a below, but he certainly must
have been present, aiding and abetting others in commlttmo the
murder, and in every sense wasas much an actual mu{derer as
any of his accomplices.”

The Session Judge, therefore, convicted Ramay and sentenced
him to transportation for life.

Shamrav Vithal for the appellant.—The Session Judge has
found that Rama’s confession was made in consequence of an in-
ducement offered to him by the police patel, and he has properly
excluded it as cvidence against Rama’s fellow-prisoners. Having
done this, he committed an error in law in admitting it agalinst
Rama himself. 1t must be either wholly excluded or wholly ad-
nitted.” Uuder s. 24 of the Indian Evidence Act (Iof 1872,) the
confession having been made under inducement by the police patel,
if not by the police inspector ; while Rama was «in the custody of
the latter, it must be excluded altogether. Section 24 isnot quali-
fied by the subsequent sections. Under it a confession made to
any person, a Magistrate or not, is inadmissible if it appears
to have been made by inducement, threat, or promise. .Sece-
tion 27, which renders admiissible so much of the information
received from an accused person as leads immediately to the
discovery of a relevant fact, relates only to ss. 256 and 26, and
not to 5. 24. No discovery of such a fact has taken place in
consequened of any information supplied by Rama.- Under the
authority of s. 27 only, the bare physical acts of Rama, and not
the statements conneoted with them, could be “proved. Confess-
ion otherwise inadmissible, cannot be made admissible (by being
attached to acts having some relevancy to the facts is issue, If
the confession be excluded from the case, nothing remaing J‘.vat( the
evidence of witnesses whom the Session Judge has stigmatized as
accomplices. The conviction must, therefore, he reversed.:'

- . . . oy
Nanabhat Huridas for the prosecution:—I admit that the
confession of Rama must, except as information veritied by dis-

coveries, by altogether excluded, and that the Judge was wrong -
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in using it against Rama, But the Judge was wrong in regard-
ing the other witnesses as accomplies, I also admit that thero
is no evidence to show that the corpse examined by the surgoen
was that of Rama, the deceased man.

The jedgement of the Court was delivered by
P

West, J.—There is no evidence in this case that the corpse
examined by the civil surgeon was identical with that of the man,
Rama Putiys, allegedto have been murdered. This is a very
serious defect, and one which should not occur, ag it deprives the
civil surgeon’s testimony of all relevancy.

The coufession mad to the Second €lass Magistrate by the
prisoner Ramé has been rejected by the Session Judge as made
under undue jnfluence ; and rejecting it, the Session Judge has
acquitted the accused, Poks and Subb4. But thinking it corrobo-
rated by the external facts, with which it was connected, as against
Ramé himself, he has admitted it in the case of that prisoner as .
evidence, and on that evidence has convicted Lim.

If, hewever, the confession was admissible at all, it was admissible
for the purpose of the Court’s taking it into consideration, against
Rama’s co-accused, as well as affording the strongest evidence
against himself. Xt was an error on the part of the Session Judge
to suppose that it could first be entirely rejected as unduly obtuin-
ed, and then brought in again to convict one prisoner. Il circam~
stances made it wholly or partly admissible, it ought not be have
been set aside at all; but weighed for all purposes with care and

-discretion. >

Pl

The confession to the Magistrate,however, was not, in fact, taken
ntil Sunday, the 27th J anuary. Itis not I)n'etended that any
discovery, of facts, throughinformation derived from Réma occurred
after thot statement was made. Its defect, as made under unduc
influenve; therefore, was not and could not be counteracted in the
only nussible way. The confession ought, therefore, to have been
\vholly”}“f'jected.

But the prizoner Rama, besides the formal recorded confession,
made confessions to the police officers before and during his point-

“ing out particular places and particular articles said to have been
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connected with the murder. The remarks made by this Court in 1878
the case of Reg. v. Jora Husji(1) apply still more strongly fo the gypnpss
statements thus sought to be infroduced. A confession of murder, — %

made to a police constable, is not at ll confirmed by the prisoner’s  Birara.
saying “That is the placo where I killed the deceased,” and when,

starting from the pointing to a ditch or a tree, a long nagrative of
transactions, some of them altogether remote from any connection

with the spot indicated, isallowed to be deposed, to as_confessed

by a prisoner, the intention of the Evidence Act is not fulfilled

but defeated. The true meaning of the sections which bear on

this snbject can best be learned from the beginning of Vol. IT of

Taylor on Evidence, and the reports of cases referred to in para~

graphs 796, 797, 8§03, 807, 824, §25.

The Government prosecutor has not been able to point out to
us any discovery made through information given by the prisoner
Rama which would make his statement leading to it admissible,
nor has he shown that any act done by Rama has been so explain~
ed by his statements as to receive from those statements a charac-
ter which otherwise it might not have, and a character of import-
ance for the case in hand so as to make those statements admis-
sible as what is commonly called part of the 7¢s geste under s. 8 of
the Indian Kvidence Act. There is hardly any act thata pri-
soner could do to which a statement relsvant to a erime charged
against him could not, by a more or less forced conneclion, Lo
attached. The Evidence Act does notintend to suggest or sanction
such a process, but to make those statements admissible, and
those only, whxch are the essential complement of acts dono or
refused to be done, so that the act itself or the omission. to act
acquires a special sgrfmﬂo:mce as a ground for dnference with res-
peet to the issues in the case under trial. It is 1mb0rtmt that
this should be borne in mind, as. otherwise prisoners wil, by tho
exercise of the commonest ingenuity, be cntircly dopnved of the

safeguard which the Legislature intended to throw round thun in
ss. 24 to 26 of the Evidence Act.

We reverse the convietion and sentence,
Conuviction reversed.
(1,11 Bom. H. C. Rep. 242,
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