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it must be based on the application alone of the. Court or au-

thority sanctioning the proceedings.

The Court annuls the order of the Subordinate Magxstrate:
permitting the withdrawal of the charge in this case, and directs

the Magistrate to proceed with the trial, and dispose of the case
according to law.

Order accordingly.

Note.—See Criminal Review No, 7 of 1876, [n re Keshay Lakshman, L L.R.
1 Bom, 175.

[APPELLATE CIVIL.]

DBefore My, Justice Kemball and My, Justice Pinkey..
SHIVLA L KHUBCHAND, Arrricant, v. APAYJI BHIVRA v
AND oTHERS, OPPONENTS.Y
Code of Civil Procedure (Act VIII. of 1859), Section 338—-Sureties—-Ewtenf and
duration of their Labilities,

The present applicant having taken out execution of a decree held by him, and

_the judgment-debtor having appealed to the District Court, th‘e‘two opponents

became sureties under section 338 of Act VIIL. of 1659 that the jngmen?-debt.orl
would *“obey and fulfil all such orders and decrees as should be given %ga.m'st- him
inappeal ;” and, in default of his so doing, they bound themselves ‘‘ to pay jointly

and severally, at the order of the Court, all such sums as the Court should: to .
the extent of Rs. 812-8, adjudge.””

Held (Pinhey, J., dissenticnte) that the obligation of the sureties .to fulﬁl the

A decree of the Appellate Court was hot confined to the first decree of * thab Court,

but extended to the final decree which it passed upon the case being remanded by
the High Court in special appeal, ’

Turs was an application to set aside the order of W. H. Newna
ha,m, Judge of Puna.

Ganesh Ramchandra Kirloskar for the applicant,
Shdmrdv-Vithal for the opponénts.

"The facts and arguments fully appear from the foIIowmg‘ ]udg- :
ments 1—

Kamparz, J, :—The dispute in this case ariscs out of the follow—
“ing facts :—

s cAg)P(}lw“étlon (Extmordinm*y Juarisdiction) No:25 of 1878 under Reg. II, of 1627,
9, Cl, &, N . . . ~ L
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" ‘One Shivlal Khubchand obtained a decree for Rs. 650 and pro-
 portionate costs, against one Balvantrav Veniik, in the Court of the
* Subordinate Judge of Puna. Balvantriv appealed to the District
Court, and, pending the disposal of such appeal, Shivlal applied for
~ execution. Balvantrdv thereupon prayed for its stay, and his prayer
was granted, upon two persons Apéjiand Vendik becoming sureties
% for the due performance of the decree or order of the Appellate

Court.”” In the said appeal the decree of the Subordinate Judge

was reversed ; but in the special appeal, which Shivl4l took up to the

High Court, the decree of the lower Appellate Court was reversed,
-and the cause remanded for further trial, which resulted in the
* District Court confirming the original decree &t the Court of first

instance,

Upon this, Shivl4] (apparently under section 204 of Act VIIL. of
© 1859) sought execution of his decree against the sureties Apéji and
Venéik. Ap4ji and Vensik opposed this application, and both the
Subordinate and (in appeal) the District Judge rejected it, on the
ground that the liability of the suretics lasted only until the
District Court decided the cause the first time, the District Judge
observing that “the consideration for the security bond was the
staying of execution of the decree, and when the Appellate Court
decided the other way, there was no more possible execution to
be stayed.”

Shivlsl then applied to this Court for redress in the exereise
of its extraordinary jurisdiction, and on the 21st February last
a rule was granted against the said sureties to show cause why
execution should not issue against them as prayed in the petition.
The matter was argued before us on the 4th instant, both sides
being represented by pleaders. And the question is,—whether

-the view taken by the District Judge of Puna, as to the extent
and duration of the liability of the sureties, is correct ?

The security bond entered into by the ‘opponents Apéji and
‘Vensik is, in substance and almost entirely in words, the same as
the form given at page 246 of the High Court Circular Order
"Book. And in that they bound themselves, their heirs, and execu-
tors, Lo the Court of the First Class Subordinate Judge, that the
défendant Balvantrdv, his heirs, and executors should ¢ obey
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and fulfil all such orders and decrees as may be g1ven agamst the ‘
said defendant Balvantriv in such appeal;” and, in default of
Balvantrav so doing, they bound themselves, their heirs, and.
exccutors, ““ to pay jointly and severally, at the order of the said -
Court, all such sums as the said Court shall, to the extent of
Rs. 812-8, adjudge” against them. On the face of this bond I
can see no reason for holding that the obligation of the sureties
ceased immediately upon the decree of the Court of first instance
being set aside, or, as the District Judge puts it, *when there
was no more possible execution to be stayed.” They bound
themselves to carry out any decree or order the Appellate Court .
might give in that’ appeal ; and the obligation of the primary
debtor, which itis now sought to enforce, appears to me to be
precisely that to which they, as judiciary sureties, became access-
ory. Tt is, no doubt, a correct principle that, asa surety’s engage-
ment is accessory to a principal obligation, so the extinction of
the principal obligation necessarily involves that of the surety,
and, therefore, wherever the principal is discharged, the surety is
discharged also. But the mistake in this case seems to me to
beinregarding the reversal of the first Court’s decree as involving
the extinction of the obligations. Having regard to section 835 of
the old Procedure Code, it seems clear that the principal obligs-
tion was for the due performance of the Appellate Court’s decree,
and the sureties bound themselves, on behalf of the principal
debtor, for the payment of tho sum so ordered to be paid to the
extent of & particular amount. What was the nature of the first,
and as it proved, erroneous order, it is immaterial to consider. ’
Tt might have rendered unnecessary the performance of the

: obhgatlon, but could not, in my opinion, operate to discharge the .
Yabilities thus undertaken. The consideration for the sureties’
© promise to carry out whatever decree the Appellate Court rmight

subsequently make, was the forbearance of the said Court to pre- .

. sently execute the decree already obtained ; and all that we have

now to consider is, whether the decree, which it is sought to
execute, was passed by the same Api)ellate Court in -the same
dppeal. To this question I apprehend there can be but one answer.

We have been told that it would be exceedingly hard to keep
the 1ia,bi1ity of the sureties hanging over their heads for an in-
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definite time ; but I fail to sco the hardship of compelling the
suretios to do that which they contracted to do. The judg-
ment-creditor asks for nothing more than isdue to him, and
which he would have received long beforo but for tho interven-
“tion of the engagement which the surcties undertook, It was
not the fault of such creditor that the order for the payment of
his debt was not made by the Appellate Courbuntil after the
~rémand by the High Court. I wouldreverse the orders of the
Courts below, and direct that execution be had against the sureties
within the limit fixed in the security bond.

Pvary, J.:—I am unable to concur in the judgment just deliver-
ed by Kemball, J., and am of opinion that the order passed by the
Distriet Court of Puna (Newnham, J.) is right, and that, therefore,
‘the rule nisi, issued by the Court onthe 21st February last,

'7 should be discharged.

Ineed not repeat the facts of this case, as they are suﬂ3c1ently

_ set forth in my brother Kemball’s judgment.

I am of opinion that the first decree of the Appellate Court
having reversed the decree obtained by the plaintiff in the Court

of first instance, the liability of the securities was thereby deter- -

.mined, and could not be revived without their congent.

" As soon as the Appellate Court reversed the decree of the

‘Subordinate Court there was no decree in existence which plaina
_tiff could execute, and, therefore, the liability of the securities
“terminated. It is true that by special appeal to the High Court,
oor by application to the Appellate Court for review of judgment,
“the decree of the Subordinate Court might be restored]; but that
‘would be done by proceedings, of which the defendantwould have
" notice, but the securitios would have none. Therefore, I hold that
the liability of the secur1txes cannot be revived by such proceed-

ings.

~ referred, supports the view which I take in this case.
The case of Ncia"a’,yan Dev v. Qajdnand Dikshit and apbtﬁer(b
was cited, but it cannot be considered to govern the present case ;
" (1) 10 Bom, H. C. Rep. L.

The only case in all fours with this one to which we have been

657

1878.

SHIVLA’L
KnupcnaNp
.
Aralux
Braiverav
AND OTIERS,



658

1878,

Simvia'n
Kuuecuaxp
.
ArPA'ax
"Biivea'v

AND OTIIERS,

THE INDIAN LAW REPORTS. [VOL. 1L,

for in Nériyan Dev v. Gajénand Dikshit the security bond had

been executed under section 36 of Act XXIII. of 1861, ,and
in giving judgment in that case the Court pointed out that there »
was “a marked distinction between ”’ a security bond executed .
under section 86 of Act XXIIL of 1861 and a security bond
executed under section 838 of Act VIIL, of 1859. The security
bond in the present case was cxecuted under section 338 of
Act VIII, of 1859.

But there is a case in all four with the present one in Which a
Division Bench of this Court passed a decision which fully sup-
ports the view which,I take of this case. I refer to Ratan Trim-
bal: Patil v. Nasarvdnji Hormasji, cited in Ndrdyan Dev v. Gajd-
nand Dilshit, but not reported.

I have sent for the record of the case between Ratan
Trimbak Pdtil v. Nasarvdngi Hormasji, In that case the judg-
ment of the Dlstrlct Court of Thénd (A, Bosanquet, J. ) was as -
follows :—

“The issue for decision ig,~—whether Ratan Trimbak was liable
on his security bond for the amount of those mesne profits? I
find that he was so liable. He became surety for the due per-
formance of the decree or order of the Appellate Court,—that is,
of this Court. Execution of the decree should not have been stayed
if he had not given this security ; but the bonds would have been
made over to the plaintiff, who would forthwith have taken -all
further mesne profits derivable from them. The security had
regard to the ultimate decree or order passed by the Appellate
Court. The intermediate decree or order which was passed, was
reversed by the High Court, and must.be treated as if it had never
been.passed.

“The security given was for the pelformance of the Ap-

. pellafae Court’s decree or order, and not for the amount of da-

mage that might be sustained by the plaintiff in consequence of
the execution of the first decree obtained by heirs being stayed.
1, therefore, hold that the surety Ratan Trimbak hag been
-rightly held liable for the amount of the mesne profits that he has
paid. I confirm the Principal Sadar Amin’s order with costs.”
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The case came before a Division Bench of this Court (Warden
and Gibbs, JJ.) as miscellancous special appeal No. 2 of 1869
No written judgment was recorded ; but the order of the High
Court states also the ratio decidendi. Itis as follows :—

~ “The Court reverse the order of the Acting District Judgo
and of the Principal Sadar Amin of Than4, dated, respectively, the
16th June 1869 and 12th December 1868, directing execution of
‘a decree against the said Ratan as surety, and direct that the
securiby bond be cancelled, as it ceased to have effect immediately

after the District Judge gave his decree reversing the decree of

the Principal Sadar Amin, and throwing out $he claim. Costs on
the opponents.”’ o

It Batan Trimbak Pdtil v. Nasarvdnji Hormasji was rightly
d.ecided by this Court, as I think it was, then it cannot be dis-
. tinguished in principle from the case before us, and the rule

- which we have heard argued, should be discharged.

“As, however, my brother Kemball is the senior Judge of this
Division Bench, and thinks otherwise, the order of the Court will

be in accordance with his opinion, and the rule will be made abso- .

ylute with costs,
' Rule absolute Q‘vith costs.

‘ Note.~Section 545 of the new Codeof Civil Procedure (Act X, of 1877) pros
vides that the Court may order execution to be stayed, “provided that security
- has been given by the applicant for the due performance of such decree or order
as may ultimately be binding upon him,” |
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