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1878. induced the plaintiff to make this appeal, we direct that the pars

Savitnina  Pies, respectively, should bear their own costs.

LUxtina’s Attorney for the appellant :—A2Alr, L. Fletcher.

AND Sapasry .y ’
(;‘:SS,‘ZA\:” Attorneys for the respondents :— Messrs. Craigie, Iynch, "”“?

Owen.

[APPELLATE CIVIL.]

(Forr Benen.)
e i i Cnt.y Chi ice, Mr. Justice Keniball
Before Sir M. R. Westropp, Knt., Chicf Justice, Mr. Justice Kemball,
and Mr. Justice West, :
May 1, SIDLINGA’PA’, sox or BASA'PA’ (ORIGINAL DEFENDANT), APPELTANT, 0
—_— BIDA'VA’ goum SIDLINGA'PA’ (ORIGINAL PLAINTIFE), BEs;’ONDENT.*
Jurisdiction—Small Cause Courts in Mofussal—Suit for maintenance. .

In the absence of any special bond or other contract for the payment of maln
tenance, a snif for main*;enance is not cognizable in & Court of Small Causes in the
Mufussal,

_ Ordinarily, the right %o maintenance does not rest upon contrack. It is a
iability created by th. Hindu law, and arises out of the jural relation of the
Hindu family, Tt is eﬁ%rceable in numerous instances in which there is no
connexion with contract. ‘ ' )

- Nobin Kdlee Debed, v, Bindoobdshinee Debed: (56 Cale, W. R.'5 [Sm. C.C. Ref.])
followed, S
- Tais was a special appeal from the decision of N. Danieﬂ, Dis-
trict Judge of Dharwar, reversing the decree of the Subordinate
_ Judge of Hiveri.

The case was referred to a Full Bench by N4nsbhsi Haridds
and Larpent, JJ., on the preliminary objection raised by the res-
pondents, that the case was one cognizable by a Court of Small
/Causes, and, therefore, not the subject of a special appeal.

Dhirajlal Mathurddds, for the defendants, in support of the objec=
tion :—The words “ or other contract’’ in section 6 of Act XI: of
1865 inclades an implied contract for mainteénance which would
spring out of the contract of marriage: Ratanshankar v. Guldbshan:
kar, O Admmalla Ammal v, Sublu Vadiyar.® There being an

1 * Special Appeal No. 10 of 1874. o
. @ 4Bom, H. 0. Rep. 173, A.0 J. | ® 2 Mad. H, C. Rep. 184,
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implied contract for maintenance, there isa debt due by the husband
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eid

“to the wife, and the amount claimed being under Rs. 500, the suit Siprivea’es’

should be in the Court of Small Causes.

LN
Sipa'va’
KOM

“Shamrdy Vithal, contra :—The right to maintenarice of thoe wife SIDLINGAPA o

or of any other member of & Hindu family depends on the family
relation, and not upon"contmct. ~ Amongst Hindus, marriage is a
religious céremony and a sacrament, not a contract. An idiot or
.- & lunatic may, thevefore, marry : Dabychurn Mitter v. Rdddchurn
Mitter ;0 1 Norton’s L. C., pp. 8, 9 ;1 West and Biihler, p. 280,
Q. 6. Mutual consent is necessary to a contr act and there isnone
- between infants,

The suit was not cognizable in a Small Cause Court : Nobin Kdlee
Debed, v. Bindoobdshines,® Bhugwan Clunder Bosev. Bindoo Bashi-
nec. Dossee, Kiminee Dossce v. Bishondth Shihd,® Rdmbuws

- Ohittangeo v. Modoosoodhzm ® Sripdtty Roy v. Lohdrdm Ro 1,
Shdboo Majee v. Noovai Mollah.®

tha]lwl Mathurédds in 1eply :—The pandlts giye no author-
ity for the case of Dabs yehurn Mitter v. Radachurn-Mitter® The
marriage was not disputed in the life-time bt the lunatie, nor for
thirty yearsafterwards, During his 11fe-t1m2 it was voidable, but

" not void. After hig death the Court would n¢ t avoid it. Healso

referred to the case of I/ aynd Bdi v. Uttar am\ ®

Wasrrore, C.J.—~The plaintiff, alleging herself to be the wife
of the defendant, by her plaint states that, three days previously
to'the filing of it, he turned her out of doors with her children
(of thm there are said to be two), and refused to support her.
She, accordingly, sues him for maintenaﬁce at the rate of Rs. 4
-per mensem. - '

The defendant, in reply, denied that, at the time mentioned by
the plaintiff, he turned her out of his house, and he alleged that,
about fourteen years previously, she had eloped with another man,
and that her suit is barred by the law of limitation. - The defend-

M 2 Morley’s Dig. 99. @ 5 Cale, W. R, 5(Sm, C. Court Ref.},
(® 6 Cale. W. R. 286 Civ Rul. 4 9 Cale. W. R, 214 Civ. Rul,
() Beng, L, Rep.—Full Bench Rul. (1862-1868), p. 675.
©) Ibid.p. 687. (D Ibid. p. 691.
(3) 2 Mor. Dig. 99. ) 2Mad H. C. Rep 196,

B 2168
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ant further asserted that, about twelve years before he filed his
written statement, he had divorced the plaintiff, on the occasmn ofa.
dispute between them, before the magisterial authorities, ‘and that
she had given birth to two illegitimate children.

The Subordinate Judge of Héveri made a decree, with costs for °
the defendant, on the ground that, about ten or twelve years pre-
viously to the suit, the plaintiff tore off from her neck the nuptial
token, and gave it to the defendant, that she thencefoi rward resided
with her own parents, and, subsequently to the giving of the nup-
tial token to the defendant, became the mother of two “illegiti-
L) .

The plaintiff appealed to the District Judge of Dhalwar; who.
reversed the decree of the Subordinate Judge, and awarded to her
maintenance, at the rate she claimed, and costs. The reasoning
by which the District Judge arrived at his decree seems to be
that, while he believed the parties to have been separated for.a
much longer time than the plaintiff admitted, he did not regard
the circumstance, that they lived apart by mutual consent, as
amounting to desertklin ; that, assuming the fact to be that the
plaintiff divested hersl If of her nuptial token, and that there had
been a quarrel betweén her and her husband, and that she refused

" -to return to-him, those circumstances did nof relieve her of he1

conjugal duties or 'position, or amount to a sufficient ground for .
a divorce, as the defendant might ].egdlly have compelled‘her to
return to him, and that no proof had been given of an alleged

‘caste custom of -divorce by mutual consent ; that it was still a

question whether a divorced woman among the upper castes is nob

_entitled to maintenance, that the illegitimacy of the two children

was nob proved, and that the chvowe, if it occurred at: all was

' unlawful

‘The defendant filed a special appeal against that decree. It is
unnecessary now to state the grounds of special appeal, as the

- question submitted to the Full Bench by the Division Court, which

entertained that appeal; was only that contained in a preliminary
objection, made on behalf of the plaintiff, to the heaung of it,
namely, that the suit, being for maintenance, and valued at Rs.-480,
was cognizable by a Court of Small Causes under Act XI of
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'1863 and, therefor e, no special appeal lay. The question, then, 1878.
for our determination is, whether this suit for maintenance was gprixca‘pa’
cognizableiby a Oéii1~t of Small Causes under that Act ? SIBavA”
The sixth section of Act XI. of 1865 enacts that “the follow- SIDLINGA'PA”
ing are the suits which shall be cognizable by Courts of Small
Causes, namely, claims for money due on bond or other contract,
or for rent, or for personal property, or for the value of such pro-
perty, or for damages, when the debt, damage, or demand does not‘;‘_;,_
exceed in amount or value the sum of Rs. 500, whether on balance,
of account or otherwise.”” Then follows a proviso, not material-;
to the present question. It is not pretended‘that there is in this’
case any bond® in respect of which the maintenance is claimed ;
~and, in the argument in support of the jurisdiction, it was admitted
that the words ““or other contract ”’ formed the only basis upon
which it could be contended that the Small Canse Courts might
~entertain a suit for maintenance brought by a widow or other per-
- son.where the maintenance was not secured by bond.
It was on Tioth sides assumed in the argument that, at the time
of the marriage, the plamtl{f and defendfﬁ were in a state of
~infancy, as is usual amongst Hindus wher marrying. It cannot
‘be. said that they were contracting parties.\ Hindu patres fomi-
liarum are on these occasions the contr actmm parties. They have
the right to dispose of their children (while inors) in marriage,
and to do so without consulting them, Andﬂgb would be difficult
to affirm that there is any subsequent ratification of the contract by
the children, inasmuch as they have no power, on attaining majori- -
ty, to ignore the marriage when complete, or subsequently to res-
cind or dissolve it, except under such special circumstances or
usages as admit of divorce, If there be a suit for.breach of the
contract to marry, 4. e., of the betrothal, the person held liable to
pay damages ha‘s, in the cases reported in- Borradaile’s Reports @
and in Umed Kiké v. Nagindds Narotamdds, ©» been the father or
(1) See the case of Soobama kom Ramrdy v. Néndrdv bin Krishndrdv, 2 Morris
8..D. Rep. 170.
(ﬂ)ﬂm(irdm Kesoor v. Sheoldl Malookchand, 1 Borr. 397, (2nd edn.) ; Khooshdl
V. Blugwan Moiee, 1 Ibid, 155 3 Kasivdm v. Bhugwan, 2 1bid. 528 ; Deochand v,
Javehar, 1bid. 576 ; M¢. Raliyat v. Madhowji Pandchand, 1bid, 73%

7 Bom, H. C. Rep. 122, 0.C.J.



628

1878,

—_—
SIDLINGA'PA
v,
Sipa‘’va’
KoM

SIDLINGA.PA’

THE INDIAN LAW REPORTS. [VOL. 11

other adult relative who made the promise that the marriage
should take place, and not the intended husband or wife.

Minors, idiots, and lunatics are by Hindu law unable to contrack
(1 Stra. H. T. 271) ; yet not only are the marriages of infants
upheld, but it has been distinctly laid down that the marriage of
a Iindu lunatic is valid (Dab; yehurn v. Rdddchurn ; M 1 West and
Biihler, p. 288, Q. 6).

But, further, we should take too narrow a view of the nature of
maintenance, if we were to limit it to the case of husband and
wife. In numerous instances maintenance is recoverab]e, in'which
there is not the most remote connexion with contract : . g., where
a Hindu, personally disqualified from inheritance by congenital
blindness, or deafness, or dumbness, or insanity, or idiotcy, or
sanious leprosy, or illegitimacy, is entitled to be maintained out of
tho family estate by the next heir who takes it. So, too, a con-

‘tinuous concubine of the deceased proprietor is entitled to main-

tenance.® It cannot be said that her title to it rests upon con-
tract. The proper view seems to us to be to regard maintenance,
in its general aspect, \as a liability created by the Hindu law in

~respect of the jural re}a’mons of the Hindu famlly, and this would
~be soeven in the case / of the continuous concubine just mentioned.

For she is the ddsi or sudri or serva of the pater familias. The
Jiability of the husband to maintain his wife, is an"obligatlo‘n,
arising out of the stafus of marriage amongst Hindus, expressly
imposed by their law.®  And, generally, in such other instances’
in which maintenance is prescribed by the same law, we hold that -

-the right depends on the stafus to which the law appends it. Even

in En gland and other Christian countries, marriage creates a special
status from which, and not, except mediately, from the volition of
the parties, spring the rights and duties of married people as such.
In Morclaunt V. Mov*daunt@) Lord Penzance says: ¢ But, is it true

(1) 2 Morley’s Dig. 99. .
2) See Khembor v. Umidshankar, 10 Bom, H. C, Rep. 381 ; Vedndavanddsv.

’ _Yamunabaz 12 Ibid. 229,

() See as to obligations arising out of the status of marriage and other family
‘telations, Savigny, Tvaité de droit Romain, vol. L, liv. 11, ch. 1, pp. 835, 336—Fr.
trans. by M. Guenoux, Paris edn., 1840 ; 2 Aubtm Jur, pp. 422, 424, cdn, of 1863

® L. R, 2 Iro, aud Biv. 103 at p. 126,
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that marriageis an or dinzuy contract ? Surely, it is something more,
X may be excused if I dwell somewhat on this matter, because I
conceive it lies ab the very root of the question in discussion.
Marriage is an institution. It confers a stafus on the parties. to
it, and upon the children that issue from it. * Though entered into
by individuals, it has a public character. It is the basis upon
which the framework of civilized society is built, and, as such, is

subject in all countries.to general laws which dictate and control its.
obligations and incidents, independently of the volition of those 3
who enter upon it. ” 'We have not overlooked Govindd v. Bipoo, OF
‘a case not turning upon the married stwtus.; The foregoing con--

sidergtions show that the reasoning, which prevailed there, does
not apply here.

There are conflicting decisions as to the jurisdiction of Courts
of Small Causes in the Mofussal.

In Ramchandra Dizit v. Savitribai,® Couch, C.J., and New-

ton, J., held that no special appeal layina suit by a widow against
her’ step- son for arrears of maintenance upder Rs. 500, because

they were of opinion that such a suit was ( cognizable by a Court

of Small Causes ; but they gave neither r&ason nor authority for
that opinion, They followed that decision in) Judal v. Hird  (Ibid.
p: 75), but gave no reasons. Those cases seem’ to have been doubted

by Sargent, C.J., (Acting) and Melvill, J., in Ra,mabmv Trimbak.®
In Bhagvan Chunder Bose and others v. Bindob Bashinee Dosses @

Shumbhunsth Pandit and Bayley, JJ., ruled {hat a Small Cause

Court has jurisdiction only as regards arrears of fixed mainte-
~nance, but not to determine the right to maintenance, if in dxspute
- They did not refer to, and do not appear to have been acquainted
: Wlth the earlier decision which we next proceed to mention.

In Nobin Kdlee Debed v. Bmdoobashmee Debed,® dec1ded in
1866 Peacock;, C. J and L. Jackson, J., held thata suit for main-
tenanoe is not cognizable by a Small C’ause Court, as maintenance

¢is not a claim for money due upon contract, and does not fall
wﬂ;hm the definition of any of the claims made cognizable by Act

y (1) 5 Mad, H, C. Rep. 200. @ 4 Bom. H. C. Rep. 73, A.C.J.
@) Ibid, 75, (1) 9 Bom. H. C. Rep. 283. ) 6 Calc. W. R. 286 Civ. Rul,
©5 Ca.lb. W, R, (Sm, C. C. Ref)) p. 5.
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XI. of 1865, section 6.” They added :—“ If a case of the sort i8
not cognizable, it makes no difference that a particular case does
not involve intricate questioﬁs of law or fact.”” In that caseit
appeared that the plaintiff had previously obtained a decree of a
cvil Court fixing bher maintenance at Rs. 7 per mensem, and
subsequently another decree for arrears of that maintenance, and -
brought the suit (the subject of the reference to the High Conrt)
in & Small Canse Court for further and other arrears. ‘

In a later case (Kdminee Dossce, widow of Chunder Mohun
Shihd v. Bishondth Shihd ™) Peacock, C.J., and Bayley, J., held
that a suit by a widow for arrears of maintenance fixed by-Mun-
siff’s decree (in which suit the defendant disputed his Hability, on
the ground that the property of the plaintiff’s husband, which had
come to his hands, was exhausted, and stated that the defendant
had brought a suit to be relieved from his liability under the Mun-
siff’s decree,) was not cognizable by a Small Cause Court in the
Mofussal. ’ RN

With reference to the two last-mentioned cases, it may be well
to draw attention to th@'remark in the recent case of Lakshinan
Rdimchandra v. S@tydbjzdnuibdﬂﬂ censuring the unnecessary mul-
tiplication of suits for the maintenance of one and the same
widow. 1If the first ,éuit were properly framed, and a continwing.
decrec for the pajmenb of her maintenance at a fixed monthly,
annual, or quarterly rate were made, any further decree would be
UNNEecessary, unless either party, by suit or otherwise, brought
to the notice of the Court that circumstances rendered it equitable
that the rate should be enhanced or reduced. Many circum-
stances might be suggested which would do so:e. ¢. a marked
increase or diminution in the value of the estate or of its annual
yield, the destruction of a portion of the estate (out of which the
maintenance is payable), or an addition to it, by, say, the shifting.
of the course of a river, or other canse—(see Shrirdm Buttachasji

and another v. Puddomoolhee Debic.®).

_Thé very possible. necessity of varying the maintenance from
- time to time and of enquiring into the circumstances of the claim-
ant, or of the family cstate, or the family itself, show how unsuit--

. - 9 Cale. W. R, 214 Civ, Rul. =~
@ Supra, p. 494, 3 9 Cale, W, R, 152 Civ. Rul,
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~able mamtenance sults are for the Small Cause Courts.® We say
the family 1tself because additional burdens may, from time to
' thme be cast upon the family estate. Other widows, besides the pre-
vious claimant, may be thrown upon it for support by the death
of their husbands, or the number of sons and daughters of the
male co-parcencrs may have increased. With respect to suits
brought upon continuing decrees in the ordinary civil Courts for

“present and prospective maintenance, merely for the purpose of:_.
enforcing payment of that maintenance, we must say that thley,!
not only are unnecessary but unsustainable. oIf,indeed, they wero®

brought to evade®the operation of the law of limitation, they
- ought, upon that ground alone, to be discountenanced (see on these
points Manchdrdi v. Bakshi Sctheb,® Sandes v. Jomir Shetkli® ).
The excuse does not in such cases exist that has been relied upon
in actions in the High Cowrt upon a decree of a Presidency town

Small- Cause Court, that execution can, by such action, be ob-
tained against a species of property which the latter Court cannot
_take in execution.’

The last case which we shall mention éVz'ngangavdd v..Bas-
lingavdd,® ) is unveported. It was a suit by a danghter-in-law
against her fathel-m-hw for maintenance.  She had obtained de-
crees in the Courts below and he (who centested her right) ha.vmg
made a special appeal to the High Court, it \was objected on her
‘behalf that the suit was cognizable in a Court o'f Small Causes, and,
the1ef01e a specml appeal would not lie; a Comt however, con-
_sisting of Westropp, C.J., and Kemball and N dnabhéi, JJ., held
that such a suit : was not within the jurisdiction of a Small Cause
Court, and overruled the objection ; but on the merits affirmed the

.decrees of the Courts below.

We are_prepared fully to adopt the decision of Peacock, C.J;,

and L. Jackson, J., in the case of Nobin Kdlee Debed v. Bindoobd- .

'slmwe above clted from 5 Cale. W. R., Sm. C. Ct. Ref,, p. 5.

(1) That under stch circumstances the Gourt will not struggle with the lan-
guage of the Statute in order to amplify the jurisdiction of Small Cause Courts,
see per Peacock, C.J, . in Rambzm v. Mudhusoodhun, Beng. L. R. (F. B. Vol, ),
675 at page 681,

® 6 Bom. H. C: Rep. 231, - (-‘3) 9 Cale. W. R. 399 Civ, Rul. ~
(4) Sp. Ap, 101 of 1870, decided on the 20th July 1870.
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We think that (in the absence of any. special bond or other
contract for the payment of maintenance), the question. refened
to us, viz., ¢ whether a suit for maintenance is cogmzable in a

Court of Small Causes in the Mofussal > must be answered in the
negatlve.

[APPELLATE CIVIL.]

(Foin Benca.)

L] . . ’
Before Sir M, R, W%stropp, Knt., Chief Justice, Mr, Justice Kemball, and
My, Justice West, i

APA'JI CHINTA'MAN DEVDHAR (oRIGINAL: DEFENDANT), APPELLANT, %
. GANGA'BA'T koM DAJI CHINTA'MAN (ORIGINAL ‘PLAINTIFF), RESPONDENT: -

Jurisdiction—Small Cause Court—Act X1, of 1865 —Suit for mamtenance—
Brother’s widow, ™

Tn a suit by a Hindn widow againgt her husband’s brother for an- allowance as -
maintenance and for the expenses of a pilgrimage, :

Held (following Sidlingdpd, v. Siddvd kom SidlingdpdQ) ) that ‘the sul’c although
for a sum under Rs. 500, was not cognizable by a Court of Small Causes under
Act XI. of 1865, there bexﬁo’ no allegation that the maintenance claimed was
secured by bond or other speirlal contract.

Held also (following the case of Savitribdi v, Lugimibait) ) that the defendant

" was not liable, inasmuch as he was not in possession of any ancestral ploperty and
_ had not received any property from the plaintiff’s husband.

Ta1s case was referred to a Full Bench by Kemball and Néné-

- bhéi Harid4s, JJ. The facts are sufficiently stated in the follow-

ing judgments:—

Westrope, C.J.—This is a suib by a Hindu widow agamst the -
brother of her laté hushand for a pecuniary allowance as mainte- -
nance and the expenses of a pilgrimage to Benares. " The defend-
ant denied that he had any ancestral property, ‘or that his
deceased brother, the husband of the plaintiff, left aﬁy property. .
He further said that the plaintiff had, from the time of her hug-
band’s death, sixteen or seventeen years ago, resided with her
mother, who allowed her 2 bighas of land, and that he (the defend--

ant) was willing to allow her to live in his house, and -that he

gives her two ¢ lugdas’ per annum. He denied any reSponsibility’

in respect of her pilgrimage. The Subordinate Judge of Kalyén

m Supra, p. 624. ) Supra, p. 573
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