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Reverse the judgment of the Small Cause Court, and let a non- 1878.
Cassum

suit be entered. - Jooxa’
The plammﬁs must pay the cost of the suiband of this reference. Tn' L

P accordm In LILLA'DHUR
Orde 94y - KI1330WJEE.

7At£0rneys for the plaintiff :—Messrs. Balerishna and Bhugwa-
dds.
Attorneys for the defendant :—Messrs. Lynch and Tobin.

[ORIGINAL CIVIL.]

(Forn Bewncn.)
Before Sir M, R Westropp, Knt., Chief Justice, Mr. Justice Bayley, Mr. Justice
] Kemball, and My, Justice Green.
SAVITRIBA'I, winow or DuA'KII BA'LCRUSTNA (ORIGINAL PLAINTIFF), APPEL- May 1.
LANT, v. LUXIMIBA'I, wipow oF GANOBA' ANANTA, AND SADA'SIV GANO-
: BA (ORIGINAL DEFENDANTS), REspoNDENTS, *

Hindy law—M aintenance—Nephew's widow, B

In the Island or Presidency of Bombay, a Hindu widow, voluntarily living
apart from her hushand’s relatives, is not entitled to a money allowance as main-
tenance from. them if they were separated in estate from him at the time of his

- death, nor is she /'entitled, to such maintenance from them whether they were
separated or unseparated from him at the time of his death, if they have nob
any ancestral estate or estate belonging to him in their hands,

. The doctrine, that in certain relationships, and independently of the possession’
of ancestral estate, maintenance is a legal and imperative duty, whﬂe in other
relatlonshlps it is only & moral and optional duty, discussed.

Semble—:A Hindu widow, who has received a full share as and for her mainte-
nance, cannot, when she has exhausted i, enforce from the relatives of her hus-

band, or from the family estate, a further allotment, or a money allowance for
ma.mtenance.

Semble—The stridhan of a Hindn widow should be taken into account in
determining whether and o what extent she should have maintenance assigned .
to her,

8, Q‘Hmdu widow volantarily living apart from her husband’s family, sued his
paternal uncle; the nearest surviving male relative of her husband, for a money
allowance as maintenance. Helil that such suit was unsustainable for either of
" the two following reasons, viz.: 1. That the defendant was separated in estate
from the plaintiff’s hushand at the time of his death, 2. That at the insbitutiornt
of the suit the defendant had not in his hands any a,ncestral estate, or any eetate
whlch had belonged to the plaintiff’s husband:

* Suit No. 325 of 1878: Appeal No; 201,
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Decisions of the Bombay Sadr Adalat on tho right to maintenance reirzi'ewed’.

Lt Loksfoni v, Laldunidids Gopaldds (1 Bom, H. C. Rep. 13), Chandribidgdbdi
vo Kashindth (2 Bom. I, C. Rep. 323}, and Timmdppd v Pogmeshridgmmd (5 Bom.
I, ¢, Rep. 130 A C.L) disapproved,

Udardm Sitiram v, Sonlild (10 Bom, I1. . Rep. 488) considered. ‘

Lugjowoncy Dossce v, Shibehander Mallich (2 Hyde. 103), Khetramani Ddsi v.-

Kdshindth Dis (2 Beng. L. R, 15 A, J.), and Gangebdi v. Sitdrdm (Ind. L R.1all
170) approved and followed. ‘ o

Turs was an appeal from a decrce of Marriott, J., for the defend-
ants in a suit for maintenance bronght by a widow against her
doceased husband’s grandmother and uncle. It was proved that, -
many years previously to the suit, and previously to the death
of the plaintiffs husband, his uncle (i.c., the second defendant
Saddsiv) had sued for and obtained a partition of the family pro-
porty, and that he had not subsequently become reunited in estate
with any member of the family. After the death of the
plaintif’s hushand, his uncle (the defendant Sadésiv) t.OOkl the
plaintiff to his house for the purpose of performing the requisite
funeral ceremonies in honour of the deceased, and he offered

to maintain her and her infant danghter if they: continued -

to reside with him ; but the plaintiff, after remaining thirteen days
in his family, departed with her child, and went to resi\de Wlth her
own father. She alleged that Saddsiv and his wife did not treat
her well; but the Court was of opinion that she had no C%IU}S‘e of -
complaint against Saddsiv, nor any excuse for leavipg h(is house,
but that she desired to obtain from him a separate maintenance.

The facts of the case are fully set forth in the judgment of the
Full Bench. ‘ ’ -

B. Tyabji (with him Telang) for appellants :—We admit that
the appellant failed at the trial to establish her right to mainte-
nance out of the Fanaswadi property, purchased by the defendant

Luximibdi. ‘Butwe contend that the defendant Sadésiy, although

he may have spent his share of the family property, continues '
to be liable to maintain the plaintiff as being the widow of -his

~ nephew Dhékji, \;‘ TFemales of the family  have a right to main-.

tenance 3, Manu, ch. ITL, pl. 55 to 60 ; Cole. Dig., bk, IV, eh. I,
se. 2, pl. 8910 43, As to the persons included in this class : Cole.
Dig., bk. Vv, ch. VIIT, see. I, pl. 899, cl. 6 ; Tbid., bk. II, ch, IV,
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sec, I, pl. 11, 12. Men are prohibited from alienating the ‘whole

of their property, in ovder to prevent their being incapacitated

from maintaining their families : Cole. Dlg 5 bk, 11, ch. IV, sec. 2,

pl. 18,

Asto the right to maintenance, 2. West and Bithler, Intro., p. 30 ;
Bdi Lakshmi v. Lakhmiddis Gopdldds,® Chandrdbhigdbdi v. Ka-
shingth Vithal,® Timmdppd v. Parmeshridmmd,® Udardm Si-
tdram v. Sonkabdi,® Visalatchi Ammal v. Amasamy Sastri,®
Rajd Pirthee Singh v. Rini Rajkooer.® ''hese cases show that
residence with her husband’s family is not essential to the widow’s
right. Family property, after the partition, retains its ancestral
character (per Couch, C. J.; in Lakshmibdi v. Ganpat Morobd™)
and, therefore, we contend, continues linble to maintain the females
-of the family.’

- The case of EKhetrdamdni Dcm V. Kashmath Dis® should notb
be followed in Bombay. It proceeds on a distinction between
moral and legal precepts not recognized here : per Sausse, C.J.,
in Pranjivandds v. Devkuvarbdi® The hushand’s nearest kins-
man is bound to support the widow (Cole; Dig., bk. IV, ch. I,
sec. I, pl. 18), and if his family be: exfinct or destitute of

means, her father’s family must do so: Itid. | The plaintiff left
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the family house in consequence of proper food not having been -

prov1ded for her child. This fully justified the step.

- Latham (with him Tnverarity) for the respondents :—Although 7

partition leaves the property ancestral as between the divided
parcener and his issue, it is by partition discharged of general
family burdens, including maintenance of the widows of other
parceners. The term ancestral property has no meaning except
as between a man and his descendants. 'The son of a brother can

only claim through his father. If the property be discharged as

regards the latter, it issoas regards the former. The observ_a-

® 1 Bom, H. C. Rep. 13. . @ 2 Bom. H. C. Rep. 323, A.C.J.
() 5 Bom. H. C. Rep. 130, A.C. J. (9 10 Bom, H. C. Rep. 483.
(6) 5 Mad. H. C. Rep. 150. . '
(%) 12 Beng. L. Rep, 238 ; see*20 Cale. W, R. 21 Civ. Rul.
() 5 Bom. H. C. Rep. 128, 185, 0.C.J.
(3) 2 Beng. L. R, 15, A, J. 8. C. 9 Cale, W. R, 413 and 10 Ibid, (FB)89
) 1 Bom. H, C, Rep. 130 ; sce p, 133,
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tiong of.Couch, 0.J., in Lakshmibai v. Ganpat Morobd,® which
have been relied on, are not inconsistent with that view,

A man may possibly be bound to maintain his Widowedqdaug?lr
ter-in-law ; but where is the Court to stop if it holds him bownd
to maintain his separated nephow, or that nephew’s YVidOW:).or
the widow of any sapinda, separatod or unseparated, however-
remote ? Tho cases of Bdi Laklshmi v. Lakhmidds Gopdldds,®
Chandrabhigdabdr v. Kashindth Vithal,® and Timmdppd v- P.‘_""'
meshridmmd,® whiclt have been cited in support of the plam-ﬂ
tif’s right, do not rest upon any quoted authority. "I‘he case
of Udardm Sitdrém v. Sonkabdi® does not, so far 'as its facts
go, support the plaintiff’s claim, and the dicta 1:el1ed: on VV{TGI'B
extra-judicial, and not sustainable by the treatisesin Hindu law.
The case of Visalatchi Ammal v. Annasamy Sastri,® 50 far as
decided by the High Court, is not in point. The texi‘is q’u?_ted,fr. om
Manu sound in morality and not in law: Khetraman pcps@ ;7
Kashindth Dds,® Rujjomoney Dossece v. Shibchandar.® The duty

‘of maintenance is as much inculeated in the text books of Bengal

it extends only to ag Jd parents, wife, and children w'hO are minors.
See Strange’s Mangal, pl. 208, 209, quoting the Mitakshara.

“From the Ma cha, ch. IV, sec. XL, pl. 9, it is to b‘e infer-
red that the bi;ﬁ;n of maintaining other ,bpei:s_qgg, is ma’po'sed
merely upon him or her who takes the family estatey ‘The d;stm?;)
tion as to sepafa};tiqn, taken in Rémdbaiv. Trimbak Ganesh Desa@,t

is important. There is no difference in principle between a (?eser -
ed wife (the plaintiff in that case) and a widow. .The ewt_len'ce
here shows that the plaintiff left the family house with her child
at her own pleasure, and was not ill-treated. -

Lakshman Rémehandra v. Sarasvatibdi® was also cited on be-
“half of respondents.

as in those of Bomj?r. Tf there be an obligation to maintain,

) 5 Bom, 128, 0.C.7. @ 1 Bom. H. C. Rep. 13.

4 2 Bom, H. C. Rep. 323, 4 5 Bom. H. C. Rep: 130, A.C.7.
) 10 Bom, H. €. Rep. 483, (6) 5 Mad, H, C. Rep. 150,

(N 2Beng, L. R, 15, A, J. (® 2 Hyde. 103.

() 9 Bom. H. C. Rep. 283.

U0 Sp. ap., 169 of 1874, Printed Judgments for 1875, pp. 84 and 87,
since reported in 12 Bom, J_H. C, Rep. 69,
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Wesrrorp, C.J. :—@Ganoh4 Ananté, the hushand of the first de-
fenda,nt Lux1m1ba1 died, leaving, by her, two sons, Sadasiv (the
second defendant) and Balerustna, and one daughter Anantibai,
Balcrustna was transported to the Straits” Settlements, whence he
veturned in 1850 or 1851, and died in 1867 or 1868, leaving one son
Dhikji; of whom counsel stated on the argument of this appeal

that he (Dhdkji) was born in 1839, before the partition which we -

shall presently mention, but of this there is no proof. It was not
asserted that he was married until after the partgtlon He has died,
-leaving, surviving him, his widow, the plaintiff Savitribdi, and an
infant daughter who died during the pendency of this suit and be-
fore the present appeal. In 1852 Saddsiv Ganobd instituted a suib

against his cousins, the sons of Shivshanker, brother of Ganobd

Anant4, and his (Saddsiv’s) brother, Balcrustna, and a Parsi mort-
gagee, at the Bquity Side of the late Supreme Court, in which
suit a decree for sale and partition was made by Sir Erskine Perry
on the 25th September 1852, The family property, the subject

" of that sni, cons1st1ng of a house in the Kalbédevi Road and &

- chawl, with an appurtenant bungalow, situated in Fanaswidi or
Agiary Lane, was sold inthe year 1853, purgaant to that decree.

By the plaint in the present suit the plamtlﬁ has claimed a

moiety of the chawl and preiises in I‘anaswadI or, in the alter-
native, an award. of maintenance generally, without referring to
‘any. particular property. At the sale in 1853, the chawl and bun-
- galow in Fapaswidi Lane were purchased for Rs. 4,400 by one
Déamodhar Ramchauder{' " is-own name, but, in fact, for the first

: defendant Luximibdi, . whom he conveyed them by deed on"

the 7th August 1854, "Ine Rs. 4,400 are satisfactorily proved to
have been part of the proceeds of her personal ornaments (con-
stituting” her stridhan) sold for her by Crustndth Rémchander,
a clerk in the office of Messrs. Craigie, Liynch, and Owen, who de-
poses that he has known the defendant’s family for thirty years,
and has, during twenty-eight years of that time, managed the pe-
" cuniary affairsof the defendant Luximib4i, in which statement, and
_especially as to the sale of the jewels for her, he is, in his evi-
-dence, supported by Démodhar Rémchander as well as by the

- defendant Sadasiv. About Rs, 5,200 or 5,300 were realized by
B 216—2.
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the sale of those jewels. Returning to the partition suit, it ap-
pears to have beenconcluded by the distribution, by the Master in
Kquity, of the proceeds of the sale of the immoveable property in
Kalbadevi Road and Fanaswidi, already mentioned ; one /n%oiety
of which proceeds was made over, in accordance with Sir H..
Perry’s decree, to the sons of Shivshanker, and the other moiety
to Saddsiv and Balerustna in the form of a cheque for Rs.
5,506-1-0 on the Oriental Bank, which cheque was, in August
1853, given to them by the Master in Equily. Saddsiv deposes
that he and B4lernstna wont together to the bank, and, having
obtained the amount of the cheque, returned home, and then and
there divided that amount equally between them,and as to this.
division of the money, Saddsiv is corroborated by Crustnith Rém-
chander, who has sworn that it was made in his presence. Sadésiv,
who is a clerk in the service of the G. I. P. Railway Company, and
has been so for several years, said that he expended the whole of
his share of the Rs. 5,506-1-0 in paying debts and in purchasing
about Rs. 500 oy Rs. 600 worth of ornaments’ for his wife, and
that he did not know how Bilcrustna expended- his share of the
Rs. 5,506-1-0. An ¢ttempt was made by the plaintiff, in thg course
of her case, to prove’that the chawl at Fanaswadi was, infact, jought
by Sadésiv and Bélernstna jointly, and that Dimodhar Rémchan-
‘der was their trustee for that purpose. Her witnesses to establish
that state of facts were Nérdyan Luxuman and Vishnu M4hadev.

" The former was a clerk in the office of \Mr., Hancock, a solicitor,

aud, as sucli, conducted tho partitio; it on behalf pf Sadésiv,
the plaintiff, in it, and also the casex- Jélerustna as. one of thg
defendants in the same snit. He deposed -that, at the time of

- the sale in it, Saddsiv said to him that.* the property to be sold

was ancestral property, and that he should keep one portion of it
for himself and his family,” He also said that * Sad4siv purchas-
ed the chawl in the name of his mother,” but he admitted that
he (the witness) did nob know whence the purchase-money for it
came. He said that Bélerustna, from the time of his return from
Singapore to his death, lived in the bungalow appurtenant to the ‘
chawl, but his memory of transactions to which he deposed,
seemed to be very imperfect ; he admitted that he had only seen
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Balcrustna in the chawl threo or four times, and that he knew
vei‘y‘ little either of Sadésiv or Bélcrustna since tho suib of .1852.
The alleged conversation as-to Sadésiv purchasing 2 pOI'tIOI.l of
the family property, was denied by Saddsiv on solemn affirmation.
The other witness, Vishnu Mahddev, had, as a tenant, occupied
a part of the Fanaswédi chawl, and swore that he paid rent du-
ring Bélerustna’s life to him" for it, but he admitted that he did
not obtain from him any reééipt for that rent, and that his ten-
ancy concluded by his boing 'Qjected by Saddsiv (on behalf of hig
mother Luximibai) who had to sue the witness Vishnu Méhddev
in the Court of Small Causes for the last three months’ rent, for
which-he obtained a decree, althongh the witness admitted that
only one month’s rent was due. This same witness denied, in the
presence of Dr. Dallas, the Attorney for Paupers, that any such
snit was brought against him; and his evidence as to the payment
of rent to Bélcrustna, (which was fully contradicted by the de-
fendant Sad4siv, who assisted his mother, the defendant Luximi-
bdi, in' managing the Fanaswédi property,) scems to have been
undeserving of credit, and to, have been ingpired by his resent-
ment against Sadésiv. Purshotam Khandusk b wasalso examined
on-beknlf of the plaintiff ; but ke evidently knew little of the par-
ties, and established nothing of importance, Under these circum-
stances,| we were not Sm*priéod to find that Mr. Tyabji, as
counsel for the plaintiff, admitted, at the conclusion of the case for
the defendants in the Division Court, that the plaintiff had “made
out no case for a charge on the chawl” of her maintenance. An
attempt, by the witnesses for the plaintiff, was made to show thab
Bélcrustna, after his return from transportation until his death,
lived in union with Sa}aésiv, but that attempt was completely de-
feated by the evidel}z/e for the defence, which showed that, at the
time of the partitich, already mentioned, Balcrustna had lived in
the same house wih Sadésiv and Luximibéi at Vittulwddi, but -
almost immediately)\ afterwards left them and lived separately.
(until within six months of his death) at M4him, only occasionally
visiting Sadésiv and, Luximibdi, who had, about one year after -

Bélcrustna loft them, sone to live at Fanaswadi. On Balerustna’s

being seized by his lastilluess, he was, on medical advice, brought,
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about six months before his death, by Sad4siv to Bom'bay, where,
in 1867 or 1868, Bilcrustna died. The plaintiff was examined on
her own behalf, and admitted that sho and her husband Dhékji
lived in the house of his maternal uncle Bhagvantrav Rémchander,
and that Dhkji (who, if his father Balerustna had left any pro-
perty on his death in 1867-1868, would have taken it) died in 1872
without leaving any property : on which event, his uncle, the de-
fendant Saddsiv, took her to the house in whick he lived, for the
purpose of performing the roquisite faneral ceremonies in honout
of Dhékji, and offered to maintain her and her infant daughter if
they continued to reside with him ; but she, aftera sojourn of thir-

teen days in his family, departed with her child, and went to reside

with her own father. She alleged that Sad4siv and his wife and

the tenants ab Fanaswadi did not troat her well. She admitted,

however, thatno personal violence was used to her, and eventually

her complaint did not go beyond an assertion that the comfort of
herself and her child was not sufliciently considered by Sadésiv
and his wife, a Woﬁan of about the same age as tho plaintiff ; and
that the child-was dot supplied by them with milk.” The plaintiff
did not offer any tesﬁj}mony, except her own, to prove ill-tregtment,.
and the impressiopf which her evidence left on our minds% that
she had not any serions cause for complaining against Sadésiv. or
leaving his house, but merely that she desived to obtain from him
a separate maintenance. She had originally presented a petition
for the aid of the attorney for paupers, Dr. Dallas, which was, in
the nusual course, referred to him.” On inquiry into her case, he
“declined to institute a snit for her as a pauper, and advised hér
to reside with her husband’s uncle, the defendant Sadésiv, and

- ghe admits that her father gave her similay a&yice, but she declined
~to act uponit. ‘Afterwards, with the pecuntary

‘agsistance of her
father or some other relative, she brough$ the present suit
againgt Luximibdi (the mother of Sadisiv fd Bilerustna and
paternal grandmother of Dhékji) and Sad4div. The Court of

first instance (Marriott, J.,) dismissed the sult with costs:

The plaintiff subsequently was granted the aid of the attorney

- for paupers, Mr. Tletcher, to bring this appeal against the decres

of the Division Court, and the appeal was very WC‘H’&Tg‘léd: by
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Mr. Badrudin Tyfhbp and Mr. Telang on her behalf, and Mr.
" Latham and Mr., Invemnty on behalf of the defendants.

" The result of the above-stated facts is, that there has been a
‘ complete pamtlon of the family property, not only between Shiv-
* shanker’s branch on the onc side, and Ganobd’s branch on the
othe1 but also between Saddsiv and Bélerustna, tho sons of
Ganob4, both as regards residence and proporty. { " So far as
appears; none of Balcrustna’s share is for thcommg, and ho had pro-
bably expended the whole of it before his dea*h/ Saddsiv’s share
~has also been expended, and he, at the time of the institution and
»hearing of this cause, appcared to be dependent on his salary asa
“clerk for his livelihood. The Fanaswadi property cannot, since
the partition, and since the sale to Lu*{imibéi, be deemed to con-
stitute any part of the paternal family estate.. When purchased
by her, with the procceds of her Jewels, it became her stridhan,
and is not, in anywise, liable to the maintenance of the plaintiff
Savitribdi, Independently of Fanaswadi, it was not contended
that this suit could be sustained against Luximibdi, or that she
wags personally liable to maintain the pldintiff The suit, therefore,
.is thus reduced to one against Sadésiv per onally, as uncle of the
husband of the plaintiff. The question “js—can the plaintiff,
nob ﬁndlng it agreeablo to live in the hoube of her husband’s
nncle, sustain this suit for a money ahowance, by way of mainte-
nance, ggaingt him who has separated in estate, so far back as
- 1853, from the branch of the family to which her hushand and
~ his father (Sadésiv’s brother) belonged, who had no paternal
estate in his hands at the institution of this suit, and who did not,
~and could not, so long as the plaintiff lived, -inherit any property
“ from her husband, upon whom the estate (if any) of his father
Bélerustna woul ﬁave devolved.

@e think thaf we may assume it to be well-settled Hindu law
in this Presidetcy, that the widow whose husband was, at his
death, undivided| in estate from his father, or the widow of ono
Undivided, at his\death, in estate from his brothers, or nephews, -
or other relative, would, in the first case, if there be sufficient
ancestral estate in'the hands of the surviving father, or, in the
second case, if there be sufficignt ancestral estate in the hands of
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the surviving brothers, nephews, or other relative, be entitled to
a reasonable maintenance out of such estat.’_ga}: Mayukha, ch. IV,
scc. VIII, pl. 7; Narada, XIII, pl. 25, 26, 27, 28 ;® Jethee
v. Sheobai® Vishmu v. Gangdbdi,® Bhagvant Govind v. Goozd-
bait, ™ ALilibai v. Mohunii,® Biil Amiit v. Bdi Ménik.® The
same law has been laid down, by a Full Bench in the N, W. Pro-
vinces, in the case of a widow against her father-in-law in the
posscssion of ancestral estate : Lalti Kuar v. Gangd Bishnu" .

On the question,whether such a widow can clairq mginteg
nance against her husband’s father, brother, or other relatives
not in tho possession of any ancestral estate, or separated in
cstate from her husband, there have been conflicting " decisions.
We proceed to examine them and the grounds om which they
rest. '

In Bdi Lakslmi v. Lakhmidds Gopdldds,® which was cited
for the plaintiff, a widow sued her step-son for maintenance.
The Sadr Amin and the Assistant Judge made decrees against
her—the latter on the ground that, having obtained a share of
her deceased husband’s estate and having lived by money-lending
for thirty years, she w4 not entitled to maintenance as against the
defendant, or, after Lis death, which occurred during the suit,
against his sons. A Division Bench of the High Court (consist-
ing of Newton and Warden, JJ.,) in 1863 reversed that decree
on the ground that, notwithstanding the above factsi@}iie obliga-~
tion of maintaining her would still attach to her husband’s re-
latives, should she then be destitute of the means of living, and
the case was remanded in order that the question of her destitu-

-tion should be enquired into., Those learned Judges cited no

authority for their opinion, and the report does not show that

any was mentioned by the pleaders. The Mayukha (ch. IV, sec.

4, pl. 19) recognizes the right of a step-motlien or step-grand-

mother to a share of the family-estate, 7. e.,, in substance to

maintenance out of it.as against her step-son 0‘4 step-grandson
~ @) Dr, Jolly’s Trans., pp: 97, 983 3 Dig., bk, V, ch VI&I, pl 405, p, 474,

(2) 2 Borr. 640, 643, 644 ® 1 Morr. §. D. A?//Rep., 162,
@ § Harr, 120, G 9 Har. 397. |
(12 Bom, H, C. Rep., 79. M7 N. W, P, Rep., 261.

® 1Bom, H, C, Rep, 13.
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-in whose possession it may be ; but we find no Hindu authority for

saying that, after she has received and spent her full share given

“to her as maintenance, she is entitled again to charge the estate,

orher step-son or step-grandson, for another share or further main-
_tena,li'ce.h\ It seems against reason, and a premium upon extravas
. gance, é hold that she would be so entitled. ~We are not awaro
that there is any Hindn authority for saying that the text of
Manu, ‘ch. VIII, pl. 889, and 3 Dig., p. 400, to which we shall
- presently advert, have been so applied to step-sons or their issue.
This (Bds Lakshmi v. Lukhmidds Gopcildcisj is the first reported
_case in this Presidency in which there has been a ruling that, af-
ter a widow has received a share of the family estate for her main-
tenance (and she does not appear to have alleged that it was nob
as full a share as she could lawfully claim), she has been per-
mitted, after she has exhausted that ‘share; to maintain a suit,
for further maintenance, either against the estate, or the defend-
ants personally. _ '

In the absenee of any aunthority quoted for such a decision, ib
is impossible to regard it as satisfactory. 'Evenif it be sustain-
-able, it would not support the present suit, ‘which is not againsta
step-Son or his igsue, but against an uncle of the plaintiff’s husband.

Chandribhagibdi v. Kashindth Vithal ® has slso been cited for
- the plaintiff, There, a widow whose husbénd'ﬁéd been separated in
estate from his father, and who herself 'Was,wrejsiding in the house

- of her own father, sued her father-in-law for an annual.money
allowance to provide maintenance, clothing, &c., for her. The
Munsif made a decree in her favour, which, however, the District

- Conrt reversed on two grounds: lst, her husband’s separation
in estate from his father, the defendant; and, 2nd, that she

" had inherited property, and, therefore, was not in such indi-
gent circumstances as to need maintenance from the defendant.
She specially appealed to the High Court on three grounds: 1,
that the circumstance of her succession to her mother’s money
did not deprive her of the right to maintenance against her late
husband’s family ; 2, that her mother’s money had been all ex-

_ pended by the plaintiff in funeral ceremonies for the benefit of

' @ 2 Bom. H. O, Rep. 323.
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her mother ; and, 3, that the District Court omitted to raise an -
issuc as to hor then present circumstances. Newton and Warden,
JJ., who had decided Bdi Lakshmi v. Lakhmidds Gopdldds, re-_
versed tho doecree of the District Court, and remanded the cause
for the dotermination of the following points :—“1. Are the
widow’s present circumstances such as fo give her a claim to
maintenance ? 2, If she is possessed of any property, what por-
tion of itis her stridhan ?” That case, as reported, is most nn-
satisfactory ; neither the anthorities (if any) cited to, or relied
upon by, the HighCourt, for reversing the decision of the Dis-
trict Court, being specified. Thero is, moreover, an omission in
the portion of the judgment at the top of page 825 of 2 Bom.
II. C. Rep. On reference to the Court Minute Book we ﬁnd.
that the passage' should run thus :— In accordance with previ-
ous decisions of this Court such part of the property in the
plaintif’s -hands (if any) as may be held to. be her peculiar pro-
perty should not be taken into account if she isin need of support.”
I cannot find any previous decision of the High Court to that
effect. The case cited in 1 Norton’s Leading - Cases, 85, from
1 West and Bithler, p. 63, sec. 6, as being so,1is a case of inherit-
ance by the widow of a man who died separate and without
issue, and not a case of maintenance. There is, indeed in 1st Morris -
5. D. A. Rep. 162, a case (Vishnu Dinkur v. Gangabai) which
may countenance that doctrine. It, however, not only séems in

itself highly unreasonable, as a widow might have stridhan to an

amount equal to or greatly exceeding the. ancestral estate in “the .
hands of her husband’s family, but also opposed to the Mayukha.
(Ch. IV, sec. IV, pl. 18; sec. IX, pl. 8; seealso Mitak., ch. I, sec.
11, pl. 9 ; Daya Bhaga, ch. II1., sec. IT, pl. 81 ; 1 Stra. H. L. 1715
2 Yajnyavalkya, pl. 115.®) As the question whether stridhan
‘ghould be taken into account, does not arise here, we shall not

- dwell any longer upon the point,

‘The next case cited io us, on behalf of the plamtlﬁ is sz-
mappd -v. Parmeshridmmd, ® decided by Wm*den and GlbbS,
JJ.  Tho statement of facts in the report bemg meagre, I have

examined the record of that case. The plaintiffs were Parmesh-

™ Roer a.nd Montrions Trans,, p. 37, (2 5 Bom, H, C, Rep. 130, A.C.J,
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- riémm4, the widow of Soobbhit, (a brother of the defendant
Timmapps), and Honndmms, the alleged widow of Manji Bhat,
son of Soobbhét and Parmeshridmmd, bub of Manjd Bhat’s death
there was, no proof. The plaintiffs sued for an allotment of
maintenance and five years’ arrears of it. The defendant Tim-
nidpps pleaded (inter alia) that Soobbhat the husband of Par-
meshrlamma, had, by execution of a deed of partition, renounced
all right to or interest in the family ploperty Keshé Bhat, the
second defendant, did not appear. Devd, the widow of .another
brother, having stated that she was entitled to one moiety of the
family property sought to be charged, was also made a defendant.
‘The Munsif found. that as Parmeshrismm4 had been, twenty-four
-years previously, expelled from the family house, and as it wasnot

proved that her son Manjé Bhat was dead, who had, in the year

1850, after the death of his father Soobbhat, br ought and failed
in a suit for a partition of the family property, neither of the
plaintiffs had any right to sue the defendants for maintenance.
The plaintiffs appealed against that decision to the District Court,
on the following grounds:—(1) “That the claim for a division
of property, unsuccessfully set up by ’\Ian;]a ‘Bhat, constituted no
obstacle to their suit for maintenance ;7 (\2) ‘" that the family

being undivided, the defendants, who were in possession of the

patrimony, were responsible for the plaintiffs’” maintenance ;”’
(8) ‘ that their right to sustenance was not affected by Manjd’s
life or death ;" (4)  that the evidence proved that the plaintiffs
had been maintained from 1854 to 1860.> The Acting: District
Judge held that the plaintiffs were entitled to maintenance. . He
admitted that they ought to have sued separately, as their rights
- were-separate, but he gave no effect to that admission. Probably

his reason for not doing so, was that he was unwilling to put the .

parties to-the expense of two new suits, or one new suit and an
a.mendment of tEZe other suit. He proceeded to say :  Manjd
Bhat ‘having sue in 1850, as is admitted, for an allotment of &
share of the famlly property, and failed in that suit, no claim can,

_indeed, now be set up on the ground of his having been entitled

or of his father’s having been entitléd to such a share; butb, in-

dependently of that, the Hindu law, which gives the divided -

members. of a ~family the reversmn of a widow’ 8 estate, entitles
‘716—-3 ' -
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1878 the widow, on the other hand when destltute, to sustenance ab

Sumz'mu the hands of her husband's family, even thongh her husband
LU\“Q“B\  conld not have succeeded in a claim for an apportionment of a
“‘\E‘ij;‘x;i',f“v separate share of the patrimony. On this ground the widow
Parmeshridmm4 is entitled to support, and the principle extends
to the case of Honndmmé. If she is destitute th}ough the de-
sertion of her husband, she is entitled to support at the hands of
his family.” The learned Judge did not cite any anthority in
support of the above proposition asto the liability of the de--
fendants, ag members of the family of the widows’ husbands, to
maintain those widows, although the husbands themselves conld
not by suit have obtained from the defendants any portion of
the family estate remaining in their hands ; that is to say, al-
though those husbands, having already obtained their own share’
of the family estate, and thus being separate in estate from: the
defendants, could not, even thongh such share had been consums=
ed, have compelled the more prudent defendants to share with
them the residue of the family estate which had been assigned to
them as their due proportion of that estate. 1t would need-very
strong and distinct authority, in the ancient treatises of Hindu.
law, to convince us that the widows of such separated husbands ‘
stand, as to maintenance out of such portion of the family estate
as remains in the hands of the other ex-parceners, in a better.
position than the husbands themselves occupy with regard fo
any ‘right to resort to that vesidue for a further share, albeit
under the name and guise of maintenance. That the widow-
should have such a right, is not by any means a sequitur of the
role which gives to the heirs of the husband, when divided from:
him, the reversion of his estate on the death of the widow. '
Another circumstance in that case was that the defendant
Timméppé had offered to receive Parmeshrifmm4 into his house,
and to support her there. Other décismns, to which we shall
refer, show that, at the utmost, Pznmeshmammd had not any
right to more than this, if to so much. The learned District
Judge, however, said that “ it would not be rlght to fowe her,
against her will, to reside with Timmépps,” and mentioned the
circumstance of Timm&ppa’s: offer and her refusal as one amongst’
other reasons for only decrecing to the widows a bare subsistence.
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He also refuséd to give to them any arrears, it not appearing
that they had incurred any debts to p’rovide sustenance for them-
selves. On special appeal to a Division Beneh of the High Court
(Warden and Gibbs, JJ.) the decree of the District Judge was
affirmed. Gibbs, J., there said that every Hindu widow, whether
~her husband-was divided from the family or not, is entitled, when
in needy circumstances, to claim (sic.in original) from her hus-
- band’s relatives ; but he referred to no other authority for that doc-
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- trine than Bai Lakshmi v. Lakhmidds® and Chandrdbldgdbdi v.

Kashindth.® Of these the first, being againét a step-son and his
‘issue and not against a brbtheréin-la'w,' or father-in-law, was not
in point, and both, as we - have “already said, are unsatisfactory,
as not having any basis of cited authority. Gibbs, J., indeed,
added that  the whole policy of the Hindu law is not to allow
-even a distantly related widow to starve,” but for that proposi-
tion mo other authority than the above cases was mentioned by

the Court

- An unreported case, (Ningangavda''v. Baslingavda,® decided '

on the 20th July 1870 by Lloyd and Kemball JdJ., and Westropp,
C.J., and in which maintenance was decread, was cited on behalf
“of the plaintiff. I have examined the record and my own notes,
and find that the case is not in point. It was a suit by a dangh-
ter-in-law against her father-in-law, and the latter did not plead
‘that he was not in possession of any family property. The
Assistant Judge noticed the fact that thers was not any evidence
as to the worldly circumstances of the parties. The father-in-law,
in defence; would certainly have alleged that he had not any such
property if the fact were so, but he did ndt; and in the argu-

ment before this Court it seems to have been sssumed that there -
His main ground of de-

‘was ancestral property in. his hands.
fence was that his deceaseéd son, the husband of the plaintiff,
‘had been adopted into another family, and, therefore, had ceased
to belong to that of the defendant. The Assistant Judge as well
_ -a8 the Minsif found that there had not been any such adoption.
With the exception of the asserted adoption, which failed in
S o (D) 2 1bid. 823,

(1) 1 Bom, H, C. Rep. 13. R
® 8p: Ap. Nos 101 of 1870, unreported
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proof, there was. neither al'lega’cion nor evidence to. show any
scparation between the defendant and his deceased son. Both, .
therefore, of the facts which are cstablished in evidence here, viz.,
absence of family property and separvation, were wanting in proof
there. A question asto the jurisdiction of the Court of Small
Causes arose, and was decided there, but is not mabemal in the
present case. )
Ramabdas v. Trimbak Ganesh,® decided: by Sargent, CJ.,
(Acting) and Melvill, J., in September 1872, was a suit for mainte-
nance and the means to pay rent for a residence, brought by a
wife whose husband had deserted her and her minor son aboub
six years previously, and not been subsequently heard of. She
averred in her plaint that her husband and the defendants, his
cousin and cousin once removed, were an undivided family ownmg
ancestral property in which her husband was entitled to o share.
The defendants alleged separation thirty years previously to the

-~ suit, and denied their liability to maintain the plaintiff. - The Sub-

ordinate Judge found the family to be undivided, and. decreed
maintenance. The Assistant Judge, although of oplmon that :
the defendants had behwed disgracefully, reversed the Subordi-
nate Judge’s decree, on the gronnd that “the plamtlff conld not
be presumed to be a widow, and that a wife could not clmm
maintenance from her husband’s relations.” On speclal appeal
the previous decwlon, Bés Lakshmi v. Laklmidds Gopcilclas(ﬂ) and
Timmdppd Bhat v. Parmeshridnmd® were cited. The High Court
reversed the Assistant Judge’s decree, and remanded the canse
for re-trial, saying :—*“ No doubt, the authorities do not show
that the relations of a deserted wife are under a personal hablhty
to maintain her but they do show that she'is entitled to: ‘be main-

 tained out of her‘husband’s property to the extent of one-third of

the proceeds of that property.® The appellant’s allégation is that
her husband’s property is in the hands of the respondents, and
available for her maintenance. If the plaintiff’s husband and

the respondents arve separate, and the former has token his share

® 9 Bom, H. C. Rep. 283. ® 1 Bom. H.C. Rep. 13,.
® 5 Bom. H, C. Rep, 130, A.C.J.

® Vide 3 Dig, b, IV, seo, 1L, pl. 72, p. 420; 2 Stra, H, L. 45, 48, o150
autem 2 Macn, H L, 110. .
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" of the property, the appellant hias no claim upon the respondents ; 1878

but if they are undivided, @nd the husbandl’ s share is available Savrrripa't
“in the hands of the respondents, ‘and the proceeds thereof are iy A1
_ not accounted for by them, the appellant is entitled to receive ANé)&:’%ﬁw
maintenance from those proceeds to an extent not exceeding one-

third of the amount.” The effect here attributed to separation
~ is important, and is inconsistent with the three cases cited for the
>pla,intiﬁ"from the 1st, 2nd, and 5th volumes of the Bombay H. C.

Reports, as there does not appear to be any sound reason for taking

a distinction in this respect between a deserted wife and a widow.

, The last Bombay. case cited for the plaintiff was Uddrdm Sitd-
rdm v. Sonkdbdid The plaintiff Sonkébi, the widow of Néang
alias: Dhondu, sued her father-in-law, Udérdm Sitardm, for a
separate maintenance. He pleaded that he was not Hable; as
no property belonging to his son had come info his hands.””  He
did not allege that there was not any ancestral property in his
-hands, or that he was separate frdni his son in estate. The facts
narrated in another case; in which he and Sonkébdi were co=de=
fendants, reported in 11 Bom. H. C: Rep., pp: 76, 78, show that
neither of those allegations could have been made with truth, as
‘Uddrdm Sitdrdm was in possgssi¢1i of some ancestral property,
and his ‘son was, at the time of his death, andivided from him.
We observe, too, that Mr. Justice Ndnsbh4i Haridds described the
defendant as ““ the surviving member of the joint family, of which "
her (the plaintiff’s) husband was a co-parcener,” and partly rested
his judgment on that fact.® The Courts below, which heqrd the
maintenance suit, concurred in finding that Udérim had mals
'treaﬁed his daughter-in-law, and expelled her from the family
house. Those Courts awarded to her a residence in that house,
and a separate maintenance of Rs. 10 per mensen, with two years’
arrears. Having regard to her mal-treatment and her expulsion,
and to the absence of either allegation or proof by the defendant
that there was not any ancestral property in his hands available
for her maintenance, or that his son was, at the time of his death,
separate in estate from him, we should probably have concurred
with the Division Court in its affirmance of the deerees of the

(1) 10 Bom, H, C. Rep. 483, " (2 10 Bom. H. C. Rep. 486.
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1878 Courts below. In the absence of allegation or proof to the con-

SAVITRIDAT trary, we think that we should have felt ourselves bound to as-
Luxxl.:'x'm.vz sume the father and son to be undivided in estate, and on that
Arg:\:gzi:;sx\' assumption the widow of the latter would have been entitled, at
"~ the least, to have food, raiment, and residence provided for her by
her father-in-law out of the ancestral estate in his hands ;‘vand, if

ke ill-treated her and expelled her from the family house, the civil
Court would, we think, have been warranted in awarding to her

o residence and a separate maintenance out of the family estate

in his hands. Buwb from some of the reasons given by the Divi-
sion Court for its decision, and which reasons do not seem to
have been actually necessary for the disposal of the case, we would
express a respectful dissent, and we cannot regard such imsaitiS'-
factory cases as Ohandrdbhdgdadbdi v. Kashindth® Timmdppd V.

" Parmeshridmnma,® and Bdi Lakshmi v. Lakhinidas Gopdldds®
which were there relied on by the Court, as affording any sufficient
basis for those reasons. Our examination of the Hindu law has npb

led us to the conclusion that while it, “notwithstanding separa-
tion leaves to the other members of the family an interegt -in th’er
property of the separated member, to be realized on hi.S_Wia_OWiS
death;”’ that law “ conversely gives to him and to his widow

a claim to maintenance, if, through destitution, they ghould come

to need it.”” Nor have we discovered in that law any ground fo.r
supposing ,tha;t an adult Hindu, separated in estate ~from - his
father ® and uncles, can, if he fall into destitution, enforce a
claim' for maintenance either against any one or more of thex_n
personally, or against the residue of the family estate left in the%r
hands after he has received his share on partition ; or that - his
widow, even though destitute, can enforce such a claim on.her :

.own behalf after his decease. , o

‘ We think that such of the above decisions &s liave favoured

the claini of the widow, notwithstanding that the persc_)ns:whom
she-sought to cliarge with her maintenance were separated in

o {1} 2 Boin: H, C. Rep. 323.
= @ 5 Bom. H, C, Rep. 150, A.C.J. 3 1 Bom. H. C. Rep. 13.-
O Vide Premchand Pepdrah v. Hulascheind Pepdrdh, 4 Beng. L.R. 23 Appxi

B.C.j12Cale. W. R. 494, That case uay have turned wpon Bengal law.- Where

there has not been a partition, sce Ayyavu Muppanar ve Nilddaichi Amma:
1 Mad, H. ¢, Rep. 45, L
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estate from "her husband, or held neither ancestral estate nor 1878,

estate which had belon@ed to him, do mot stand, either in point g AVITBIB AT
of antiquity or of cited authority, so high as to place the doctrine, 1oy rrmir
“ there laid down, beyond the review of a Full Bench of this Court. A gADMI v

0BA’
It has been admitted, in the course of the argument, that there
isnot any instance known, either in the late Supreme Court of
Bombay or at the Original Jurisdiction Side of this Court, in
which a widow has obtained a decree for maintenance against
the father, the brothers, nephews, or more remote kinsmen of
her husband’whé"f;e there has not been fantily estate in their
hands; or where they were separate in estate from her husband,
‘and have not inherited property from him, as they might do if
the widow were personally disqualified from taking it. We are
‘not; however, to be understood as resting our decision upon any
distinction between thé law of maintenance in the island of Bom-
bay and that of the Pr esidency at large. We seeno good ground
for makmg any such distinction. ‘
We now proceed to examine the cases in the Sadr Adalat —

In Pmnkoon'wa/r and another v. Deokoonwar,® a successful suib
for residence and’ maintenance by a widow -against her daughter-
_in-law and grandson, the family appeared to be undivided, and
there was family property. In Ddiv. Purshotum® the plaintiff’s

husband had been separated in estate from his nephew, and died,

leaving the plaintiff, his widow, surviving: she, being blind, was

‘held to-be disqualified from inheriting from her husband, and his

nephew was decreed. to be entitled to take the estate, but, most

properly, cum onere of mamtammg the widow of hun to whose
- property he thus succeeded ® -

' Sheo Bd&i v, Gowreemmd Hurdnund @ is an mstance, not of a
suit for maintenance,; but of a widow claiming a share.of the -
family- estate and of bemg held bound by a parmtwn which was
made in the life- ’mme of her husband between hirn and his brother
and nephews whom she sued. She was held not to have any claim
on the residue-of the fa,mﬂy estate. '

() 1 Borr. 404 (2nd edn.) . @) Ibid. 453.
) Mitak. ch, IT, sec. 10, pl. 12, 13, 14, 15, : Mayukha, ch, IV, sec. 11, pl, 12;
3 Dig. bk, V, ch, 8, pl. 412, page 483 Comm. :
(4 2 Borr, 328, (2nd edn.) -
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178. Upon a question put to the sastri in Gun Joshi v. Sagoond.

Savr rmn g Dl e Whether, after a widow had received a share of property
Lusisupyy 28 devised to her by will (mhrit-patra), she would be entitled
AxpSapasey to a further maintenance besides from her son”’—the answel was.
Gasopa that, ©“if the widow have received the share allotted to her in the
mhrit-patra, the son is not obliged to provide her with food, raiment,
&c. However, it o stipulation be made in the deed (will ?), he

must give it.”’

In Thaloobdr v. I’umabm @ o daughter-in-law (Rumabaa) ob-
tained maintenance from her mother-in-law (Thékoobéi). There
was not any allegation that the deceased husband (who was the
adopted son of the mother-in-law) had separated from the latter.
In fact, he appears to have died a minor and before consummation
of his marriage.®® The mother-in-law (Thékoobdi) was 131 pos-
session of the family estate. Subsequently, the daughﬁer-ln'la“’
(Ruméb4i) having adopted a son for her deceased husband, which
son recovered a moiety of the family property from Thékoobdi
(his adoptive grandmother), the burden of maintaining Rumébdi
was transferred to her adopted son.®

In Jethee v. Sheo B(L’b ® the plaintiff sued for a share, bub was-
held entitled to mamtenance only. The family was undivided,
- and there was ancestral property.

Walubkrim v. Bijlee,® Ladbés v. Amthd Shwabhabm and
Bujabé v. Anundee ® were all suits by the wife against the hus-
band, and are, therefore, irrelevant.

Kumli Buhoo v. Muneeshankar @ deserves notice, as there the
Sadr Adslat, in A.p. 1824, affirmed the decree of the Zillah Court
at Surat, dissolying a contract of marriage- between her ‘infant
danghter and a,!:\hther infant, entered into by the Wldow of one of
two united brotﬁg1 ers (without the sanction or knowledge of her
deceaged husb?,n} s brother, and after she had deserted the family

() 2 Borr, 440, at\,p.. 446,
) Zoia. 457,489, |

®) Ibid. 640, 642, 643, 644.
() 7 Harr, 166,

) Ibid, 488,491,

) Ivid. 485,497, 498, 500 (2nd edn.)
(8) Ibid. 481, ‘

i (® 9 Harr, 383.

) 2 Borr, 746, (2nd edn.)
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houge and repaired to that of her own father, carrying away the
‘daughter with her), and ordering
“the family house and live there. with her mother-in-law and
‘brother-in-law, which labter was to maintain her, < Should they
‘not.agree to live together,” he was directed “to give her some
rooms in the famﬂy house for her accommodation, where she was
to maintain herself at” his expcnéc. That decrec was made in
‘conformity with the concurrent opinions of the sdstris of the
,Vlocaly ‘Court and the Sadr Adilat.  The brother-in-law was the
‘plaintiff in that suit. The defendants were the widow and the
father of the boy with whom the widow had, on behalf of her
infant’ daughter, entered into the: contract. The plaintiff was
willing to maintain his sister-in-law, and prayed that she should
be compelled to reside in the family house. ~ In that case there
-was family property, and the brothers were undivided with res-
pect to it ab the tinic of the death of the husband of the defend-
ant Kumlé, the widow.

*Vishnw v. Gangdbdi® was a suit by a widow against her hus
band’s younger brother in whose hands the family property was;
and who was not shown to be separated from the plaintiff's hus-

‘band ; in which suit o money allowance was decreed to her as
maintenance. It was held that she was not bound to reside with
the defendant, and to accepb of food and raiment only, and that,
although an elder brother had not been made a party to the suit,
it was duly constituted, inasmuch as he had been a wanderer for
twenty-five years, and the whole of the family property was in
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the hands of the younger brother, and it was not shown that the

elder brother was in any way liable. So far, therefore, as this
case is concerned, it does nob favour the liability of a separated
member of the family nob in possession of any of the family pro-
perty,. = . ’
It doesnot appear what was the relationship of the defendants
to the husband of the widowed plaintiff in Clhimndbds v. Didd
and Govind® in which maintenance. was decreed. There was
“family property in their hands,
.based upon an agreement. In Soobamd v. Ndndrav® the case
® 1 Morr, 8, D. A, 162, 1 Morr, S. D, A, 85, () 2 Morr, 8. D. A, 170,
B 216—4 S '

viz., a vatan ; and the suit was -
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~of a widow against her husband’s nephew, the suib was brought

upon a bond given to ’nhc widow to secure her allowance for main-
tenance.

In Manowid v. Ningdpd,Ma w1dow sued threé of her husband’s
brothers for maintenance, alleging that they. had “ the famﬂy
vatan and the whole of her deceased husband’s property.” Ningd-
pd, one of the defendants, alleged separation from his brothers
thirty-five years previously. Chanddpd, another defendant, plead-
ed that Mdnow4, the plaintiff, had adopted one of his sons, and
Liad agreed to live in his (Chandépd’s) house, but atterwards quit-
ted it, and, therefore, he was not bound to maintain her. ‘So far
as we can judge from the report, he neither alleged separathIl
from the plaintiff’s deceased husband, nor denied the possessmn
of family property. Narsdpd, the third defendant, did not appear
or defend the suit. The case seems, so far asthe report enables
us to form an opinion, to have been unsatisfactorily dealt with
in all three Courts. Innone of them docs there appear to have
been any finding upon the question whether or not Ningfpd’s
plea of separation from his deceased blother was true; yet, if
it were true, it is clear that, at the very least, the unseparated
brothers, holding any portion of the family property, would have

" been primarily lable to maintain the plaintiff.? 'There was,

apparently, no denial on record, by Chandépé or Narsépé, of the
plaintiff’s allegation that they were in possessmn of family pro-
perty, and no plea, by them, of separation from her husband. The
Munsif, at the original heari nw and againon retrial (upon remand

_ by the Assistant Judge), decreed in favour of the plaintiff appar-

ently against all of the defendants. On a second regular appeal
to the Assistant Judge, he reversed the decree of the Munsif, and.
dismissed the suit without prejudice to the plaintiff’s bringing
another, but duly constituted, suit against the proper parties; The
main reason of this decree would appear to have been that, inas-
much as the plaintiff had not proved that andther branch (not
parties to the suit) of the same family as the three brothers of the
deceaged, which branch were at one time owners, with them, of
the vatan, had been separated from them, the suit was defective

M 4 Morr, 8. D, A. 56, @ Sce Vishnu v, Gangdbdi, supra.
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for want of the presence of that branch as parties. In his judg-
ment the Assistant Judge did express an opinion that one ficld,
at least, of the vatan property was in the possession of Ningdpi, ;
but he spoke. dncertd voce as to Ningdpd’s possession of other
family property, and was silent as to his separation in estate from
his brothers. The Assistant Judge, also, after observing that he
inferred from Chandépd’s defence that he was willing to support
the widow ‘in his house, said that the widow had nob proved that
it was - not her fault that she left it. Upon a special appeal to the
- Sadr Adslat, Mr. Larken, in admitting the appeal, said :— “ It is
urged that the persons who onght to be sued, are her husband’s
brothers, and that, therefore, the special appellant.in suing them
has done all that she i called upon to do; and whether they have
the family property or not, they are bound to maintain their bro-
ther’s widow. It is also contended that good reasons were shown
~to justify the special appellant leaving Chanddpd’s house; and
as Tam of opinion that the Assistant Judge has decreed contrary
_ to usage in disallowing maintenance for the reasons he has record-
ed, T refer the appeal for hearing by a Full  Court.” It is true
‘that Mr. Larken here observed that it was argued that the bro-
thers were bound to maintain the widow, whether or not they had
family property,—a question which does not seem to have been
raised in the lower Courts, or in the plaint, which, as we have
seen, proceeded upon the gronnd that the three defendants had
the family vatan and the whole of the property of her deceased
husband ; but, putting aside, for the present, the question whether
brothers who have not got any family property or inherited anght
from their deceased brother, are bound to make a pecuniary al-
lowance to his widow who refuses to reside with them, it is clear,
that he, like the Assistant Judge, overlooked Ningépé’s pleaof
separation, and failed to. perceive that, if the other surviving bro-
thers were undivided from the deceased and held family property,

they, and not Ningépd,
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would be primarily liable to maintain the

widow. The Full Court (Harrison, Hebbert, and Loughnan) ap-

pinion on those ques-
s decree, and remand-
they found that there-

pear to have abstained from giving amy O
tions. They reversed the Assistant Judge’

ed the canse for rve-trial on the merits, a8

was o manifest error in the Assistant Judge’s decree, in his
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having held that, because there were other persons who might
1 be jointly Hable with the defendants for the plaintif’s mainte-
nance, sho could not recover in her present action against those

AND Sapastv ghe sued ; whereas her claim against them should have been demd-

Gaxops’,

ed upon the merits in a just proportion to the liability establish-
ed.” It is unnecessary to express any opinion upon the validity
of the ground upon which the Full Court decided that case, which
ground is irrelevant heve. Suffice it to say that (notwithstanding
the dictim in Rdmehandra Dikshit v. Sdrvitribdi®) we should. take
time to consider befow following it as a precedent. The case,
as decided, is, ab all events, no authority for the soundness of the
argument urged upon Mr. Larken (and towards which he-wounid
scem to have inclined on admitting the appeal) that the brothers,
whether or not they had family property, were bound to maintain
tho widow, Neither Mr. Larken nor the Full Court referred to
any authority in support of their respective oplmons

The decreo for food and raiment (unwustra) obtained by Guzé-
béi, the widow of Bajirdy, against Narsingrdv, the elder brother
of Bajirdv, appears to have been so obtained previously to Nar-
singrév’s sale to Bhagvant of,the family pr operty mentloned in
Bhagvant Govind v. Guzibdi® It does not appear that - the

_brothers were sepfu‘wted in estate. We infer, too, that the sale,

which was theve upheld against Gumbal must have been for the
purpose of payment of family debts, and, therefore, had pr ecedence
over the maintenance of herself and her mother-in-law.

In Ahilabde v. Mohunii® a widow obtained, against the undi-
vided brother of her husband, a decree for maintenance. ~ Although
the defendant there denied ﬂxe possession of any hereditary vatan,

“he appears to have admitted that there was other family property’

‘inasmuch as he alleged that the widow had executed to him “a
release of all claim upon the property Lelonging to her husband’s

_ family.” The Court appears to have held that the defendant did

not prove the execntion of the release.

This completes our examination of all of the reported decisions .
of the Sadr Addlat on the question of maintenance, and leads us

D4 Bom. IWC Rep. 73, A, €. J. - (9 8 Harn, 120, - (5 9 Harr, 307,
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to conelude that those decisions do not support the’contention of
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the plaintiff, or the cases in 1 Bom. H. C. Rep. 13; 2 Ilnd 323, %wnrmu

-and 5 Ibid. 180, A.C.J.

~ We niext purpose_to inquire into the doctrine of maintenance
as it appears in the Smritis and in the principal Hindu commen-
taries. upon them, none of which have been cited in' the three
‘cases just mentioned. ;

We have no need, in this case, to decide positively upon the
right to maintenance, under such civcumstanges as we have here,
of a wife against her hushand, or of a mother against her son.
It is, however, incumbent upon us to notice, in the language of
Manu and other Hindu jurists, an important distinetion when,
without reference to the existence of family property, they es-
pecially treat of the maintenance and support of the wife or of
"parents, or of an infant son, and when they speak of the mainte-
nance and support of the females of the family at large. In the
former cases their tone is mandatory, in the latter only pre-
cep’mve. ‘Amongst the texts relating to the wife or the parents
are the following :—Manu, ch. VIII (O{ Judicature), placitum
389, “ A mother, a father, a wife, and a son shall not ba, forsaken ;
he who forsakes cither of them, unless guﬂby of a deadly sin, shall
pay 600 panas to the king.) The meaning of the word for-
sakes ”” is by another text of the same sage shown to be < does not

maintain :” thus “Manu declared that a mother and a father in

their old age, a virtuous wife, and an infant son, must be maintain-
ed, even though doing » hundred times that which ought not to
be- done.””® Narada® says :— A husband who abandons an af-
fectionate wife, or her who speaks not harshly, who is sensible,
constant, and fruitful, shall be brought to his duty by the king
witha severe chastisement ;” and Vishnu & :—¢ The man, who
deqerts a faultless wife, shall suffer the same pzmzdnneni” And
Lay Vhle per Norman, J,, 2 Beng. L..R. 45, A. J.; 1 Morley’s Dig., Tit. Main-_
tenance, pl. 38, p. 442.

‘@ 3 Dig., bk. V, ch, VI, atend of sec'II art. I, p. 400. And see Manu, chap,
IX, pL.74; 75, 98,100,103 ; 2 ‘\Ia,cn H. L., pp. 109,110 (Cases 1,2, 3) and pp, 113
. to 115 (Case 6 and note),

32 D1g., bk. IV, ¢h. I, sec. 2, pl. 59, p. 413, and see pl. 63, page 415,
4.2 Dig., bk. IV, ¢h, 1, sec, 11, tk 60, p. 414, Secalso per Devala, Ibid, pl. 61,
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Yajnyavalkya® :— He who forsakes a wife, though obedient to
his commands, diligent in household management, mother of an
excellent son, and speaking kindly, shall be compelled to pay the
third part of his wealth; or, if poor, to provide a maintenance
for that wife.” That text is adopted by Nilakantha in the May-
ukha, ch, XX (On the duties of man and wife), pl. 1. Yajnya-
valkya further says: “A superseded wife must be maintained,
clsc o great offence is committed.”® Vrihaspati says that the
son, who gives not support to his mother, is ¢ criminal, and
shall be punished according to law.”®) o

The injunction contained in these texts is not rendered depend-
ent upon or in anywise qualified by a reference to the: posses-
sion of family property, and purports to impose a personal legal
obligation enforceable by the sovereign or the state. That obli-
gation, too, is not asserted to be merely occasional, bub permanent
and continuous.™) : -

Upon the text of Manu, secondly above cited, from 3 Digest,
page 40 (bk. V, ch. VI, sec. I, art. I), Mr. Colebrooke, at the
foot of that page, motes:—The text is gquoted in ch. VIIL
ag inculcating the necé\ssity of maintaining these relatives, even
by the commission of offences: I have. endeavouréd to pre-
serve the ambiguity of the original.” The remark of Jagan-
natha, to which Mr. Colebrooke here refers, is at page 460 of
the same volume, where the commentator discusses the text of
Vrihaspati relating to the duties of a widow succeeding to the
estate of her husband dying without leaving male issue, especially
with regard to the maintenance of ‘females of the family’ (other
than herself) and her husband’s ¢ maternal uncles,” ‘learned men,’
‘unprotected persons,’ and ‘guests” What Jagannatha there
(8 Dig., bk. V, ch. VIII, pl. 399, p. 458) says is:— It is not ne-
cessary that she-should deprive herself of the means of subsistence
to support the uncles and other relations of her husband ; nor
shounld she, for that purpose, do what is unauthorized by the law.

(1) 2 Dig., bk, IV, ch. I, sec, 1T, pl. 72, p. 420,
i 2 Dig,, bk, IV, ch. T, see. I, pl. 74, p. 421.

®) 2Dig., bk. IV, ch. I, see. I, pl. 15, p. 386 and pL 14, pp. 385, 386, per Manu,

) For other texts specially relating to the wife, see 2 Dig., bk. IV, ch. 'L, pl
45, pp. 403, 404, pl, 116, p. 446; 3 Dig., bk. V, ch. V, pl, 340, p. 829 ; ch, IX,,
pl, 451, . 581 5 Daya Bhaga, ch, IV, scc. I, pl, 25. ‘
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But her husband’s father and mother, being old, must be main-
tained, even though the utmost distress cnsuc: for her husband
was authorized by a text of Manu (ch. VI, sec. 11, art. I) to use
11'regula1 means for the support of his father and mother and tho
rest.”” The virtuous wife and the infant son are “the rest” here
signified, as the text of Manu, referred to, shows ; and, so far as
they are concerned, that text would not be applicable in the case
of the widow, of a husband dying without leaving issuc male,

taking the inheritance. To the text of Vrihaspati, in commenting:

on which Jagannatha incidentally made his rymark (just quoted)
on the text of Manu last mentioned, we shall presently have again
occasion to advert.

“Liooking next to the texts which wounld include females of tho

family at large, and do not refer to the possession of family pro-
-perty, we find the following in Manu, ch, JTI®:—

“55. Married women must be honored and adorned by their
fathers and brethren, by their husbands, and by the brethren of
their husbands, if they seek abundant prosperity.”

“56. Where females are honoured, the“e the deities are pleas-

ed; but where they are dishonoured, thar'z all religious acts be-
come fruitless,”

57, Where female relations are made miserable, the family
of him who makes them so, very soon wholly perishes ; but where
they are not unhappy, the family always increases.”
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“58. 'On whatever houses the women of a famﬂy, not being

duly honoured, pronounce an imprecation, those houses, with all
that belong to them, utterly perish, as if destroyed by a sacrifice
for the death of an enemy.”

“59. Let these women, thel efore, be continifally supplied with
ornaments, apparel, and food, at festlvals and atjubilees, by men
desirous of wealth.”

“60. In whatever family the husband is contented with his
wife and the wife with her husband, in this housp will fortune be
assuredly permanent.”’ 7
Pyy

(1) And sec 2 Dig, bk, IV, ch. T, pl. 9, 40, 42, pp. 401, 402 and the, ™ ets

from the Mahabharata, Ibid, pl. 37; 88,41, pp. 400: 401, 40%
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“61. Certainly, if the wife be not clegantly attired, she will

Savirrioyr Dot exhilarate her husband ; and if her lord want hilarity, offspring
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will not be produced.”

“(2, A wife being gaily adorned, her whole house is embel-
lished ; but, if she be destitute of ornament, all will be deprived
of decoration.” .

And in ¢h, XI we find :—

“7. He alone is worthy to drink the juice of the moon-plant
who keeps a provision of grain suflicient to supply those whom
the law commands him to nourish, for the term of threc years or
more ;”’ ) ' ‘

“8. But a twice-born man, who keeps aless provision of grain,
yeb presumes to taste the juice of the moon-plant, shall gather no
fruit from that sacrament, even though he taste it at the first, or
solemmn, mach less at any occasional, ceremony.”

“9. He who bestows gifts on strangers, with a view to worldly
JSfame, while he suffers his family to live in distress, though he has
power to support them, touches his lips with honey, but. maﬂOWS
poison ; such virtue 1s>counte1 +feit.”

“10. Even what he does for the sake of hig future spiritual
body, to the injury of those whom he is bound to maintain, ghall

~bring him ultimate misery both in this life and in the next.”

And in 2 Digest, bk. II, ch. IV, pl. xi, p. 112, is this text from
Manu : “The. ample support of those who are entitled to main-
tenance, is rewarded with Lliss in heaven ; but hell is the portion
of that man whose family is afflicted with pain by his neglect :
therefore, let him maintain his family with the ntmost carc.”
~ And in the same volume (bk. IV, ch. I, sec. II, pl. 43, pp. 402,
403) are the followiilo“ from Yajnyavalkya: .— Temales must be
honowd by then husbands, brothers, fathers and p%terml kins-
men ; by the fathers, mothers, and brethren of their husbands ;

- and by all kmsmen with g1ft% of ornaments, apparel and food ;”
and pl. xliv— By not gratifying the longings of a pPOgmnt

W, the emlpyo suffers injury, becomes deformed, or even
P’ 3 therefore, should women be treated with affection.”
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The incentives held out to obedience in these texts are pros-
perity; offspring, and happincss in this life, and the consequences
of disobedience are stated to be extinction of family, and misery
in this world and in the next. Compulsion of a civil or penal
character is not prescribed as proper to be exercised by the sove-

reign or the state. Although the word * continually * is used in.

pL 59, ch. 8, of Manu, above extracted, it is followed by the words
“¢ at, festivals and jubilees,” which afford an inference that he here
enjoined the display of hospitality and generosity to the females
of the family on special occasions, and as & moral duty, rather

than treated of a permanent provision for their clothing and sup-

port as a legal obligation. “ Ornaments’ placed in pl. 59 in the
same category with ““food and apparel,” elegant attirement in

7 pl. 61, and gay adornment in pl. 62, all tend to the like conclusion.

Commenting on theso texts (43 and 44) of Yajnyavalkya and
pl. 56, 57,58, 59, 60, ch. 3, in Manu and those in 2 Dig. p. 402 al-
rea“dy ‘mentioned, J agannatha (2 Dig., bk. IV, ch. I, sec. 1T, pl. 44,
Comm. p. 403) says :— From what has been stated, it appears
that reverence must necessarily be shown to a wite, sister, and

_ the rest, by gifts of food and clothes, and oﬁ{omanients, bestowed

according to his ability by her husband, 1\1161- brother, or some

‘wealthy relation, as the cage may be : this is'a settled rule. it

be not done, the omission is punished with misfortune, for texts®
show that the family perishes : therefore, wotnen shall not, i such

“cases, apply to the king ; but he being privately informed, must

compel their relations to supply them with food and the like;

“and the rule must be settled as in the supplementary chapter of

the code of law.”’ The meaning of this prohibition of an appli-

"cation by women to the king and relegation of the matter to his

private action, is not very clear, It probably may be that the

commentator did not regard the women of the family ab large as -

_at liberty to resort to Courts of Justice in the case of claims to
Other portions of

‘maintenance irrespective of family property. ¢
his work favour the supposition that his opinjon was that, in
Ccertain cases, ab least, the injunction of the Rishis as to the supply

‘of food ‘and clothes of the women of the family at large, when

() Manu, ch, IIL., pl, 57, 58, ch. IX.
bk, II, ch. IV, pl.-18, cl, I bl 1V, cb, IT, pL 38, ¢l land 2, pl 39, ¢k 2, 3,

B 2165

1 202, ch XI, pl. 7 to 1032 Dig,,
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there was o property belonging to the united family, of tothe,
deceased person whose widow needed support, in the possession
of tho members of the family sought to be charged, is of ethical
rather than of legal obligation. Yor instance, in 2 Dig., bk. II,
ch. IV, pl. 18, ¢l. 1, p. 131, where, in discnssing alienable property,
he quotes Vrihaspati thus:—“ A man may give what remains
after the food and clothing of his family ; the giver of more, who
leaves his family naked and unfed, may taste honey at first, bub
shall afterwards find it poison.”® Here no civil obligation
i8 prescubed but merely a moral duty ; and, further, in cl. 3 of
the same placitum, J agannatha gives this ‘extract from the same
Smriti writer :— ¢ At his pleasure he may give what himself ac-
quired, &c.”” Vrihaspati thus asserting that the head of the family
had complete control over his personal acquisitions, and so. res--
tricting what he bad said in clause 1 to family property. And,.
subsequently, in 8 Dig., bk. V (On Inheritance), ch. II (On Distri-

bution by a father in his life-time), page 1, Jagannatha, says that

a father “ may distribute, at his pleasure, unmoveable and other
property acquired by himself.”” At page 2 he continues thus —
¢ A father has dommmu over property acquired by himself ; should
he give no share to any one son, though guilty of no offence, and
give a share to one guilty of offences, who shall punish him ? It

~cannot be affirmed that, under the authority of the texts cited

from Katyayana and Baudhayana, the king may punish such a
father. The law propounds the moral offence committed by a
father slighting such precepts, but ordains no fine ; like the giver

~ of gold to an improper object, thereby committing an offence, but

wneurring no cwil penalty.”” And at the foot of page 31 he
says :— When partition of property, which he himself acquired,
is made by a father, the share of his wife and the rest seems to

. be incidentally discussed.. A father may divide, at his pleasure,

property which he himself acquired, giving more to some and less
to others ; or he may give the first born the portion of an eldest
son ; or make all the shares equal.”” Thege passages, it may, no
doubt, be said, refer to partition ; but, on reverting to the foot of
page 4 of the samé volume, we find that theit applicability to
maintenance also becomes apparent, for Jagannatha there 82ys

(1} Sce also Manw, ch. XI, pL 9.
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i Equal partition may be considered as proceptive, like the main-
tenance of the family out of a man’s own wealth, Thus, the sup-
portofa married daughter residing in her father’s house (for so
the term is explamed by Vijnyanesvara) is approved by Yajnyaval-

kya (LXXVID), althongh <he have no title to the estate ; and thero
is no difference, so far as.proof of property is concorned, between
the enjoyient of & maintenance and the receipt of a share.” Tho
text of‘Yajnyavalk_:)'ra, to which he refers, is that which follows the
last above-quoted remark of Jagannatha, and is :—* After assign-
ing a sufficient suppoi’t to infants, to a marriezi daughter residing
i the house of her father, to aged persons, pregnent women,
persons afflicted with disease, damsels yet unmarried, guests and
servants, the husband and wife may enjoy the residue.”® The
inclusion of guests and servants indicates that Yajnyavalkya was
in that text speaking in & directory and not a mandatory sense.®

Of the text of Vrihaspati, already mentioned,® in which are re-
corded the duties of the widow who has inherited the estate of a
husband dying without issue male, the 6th clause is: © With food
consecrated to. the gods and the manes, let her honour paternal
uncles, spiritual parents, daughters’ song, the offspring of her
husband’s sisters and his maternal uncles\i learned men, unpro-
tected persons, guests and females of the fanily.”” Here we have
an extraordinary assortment of persons. Jagannatha explains(4)
that ““learned men'?’ is an expression mgmfymg persons versed in
science j—that females of the family ”> are “ the widows of her
husband’s sons and the rest ;> —that « daughters of the husband’s
s1sters, if destitute of protectors are included under the expression

‘ unprotected persons’ ;> and that “ the support of them is only
‘necessary if theyrbe so circumstanced. Consequently, all this

should, if possible; he done at the charge of her husband’s estate;

otherwise (i if the funds be inadequate) it must be done in words
Or}ly ?  He then proceeds with his commentary, in the manner
already above quoted, as to it not being necessary to deprive
‘herself of the means of subsistence in order to support the uncles

, 13Dig, bk V, ch. I, pL 77,p. 5.

(2)See also 3 Dig,, bk, V, ch. VIII, pl. 899, cl. 6, p. 458.
7(9)3 Dig., bk, V, ch. VIII, pl. 399, p. 458.
‘() 3 Dig., bk, 'V, ch, VIII, pl 399, p, 460.
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and othor relatives of her husband, excepting his father and mother
whom when old she must support, even though the ntmost distress
cnsuc.  After reforring to the practice in certain Brahmanical and
noble familics as to maintenance of daughters-in-law and grand-
danghtors, which practice is “not found in codes of law,” and
saying that it is not absolutely incumbent on the widow to support
Brahmans resident in the samo town, he proceeds thus :—“ Others
deduce from the expression ‘honour with food consecrated to

the gods and manes,” that pious offerings are alone positively

directed ; hence occysional presents of food and apparel and the

like are suggested, not a seftled maintenance ;@ and this is rea-
sonable, for sages have not, by anticipation, composed books in
conformity with the present practice.”® Speaking, as he d'o.es,.
thus in the supposed case of a widow who has inherited properfy

from her husband, it is not an unfair inference to make that he

would have deemed it highly unreasonable to countenance claims

for maintenance, made against a relative soparated from the family

or without famlly property, by persons other than his parents

(when old or in distress), his wife, or his infant son, or possibly, by

analogy to the latter, unmarried danghters.

In the present case, where the defendants do not hold any
famlly property, we cannot regard the claim of the plaintiff as
supported by texts, which, although they may enjoin maintenance,
do so in express connexion with the inheritance of property &Ild
the liabilities of or charges upon that property in the hands-of
the heir. Such texts are numerous : for instance, that from Vri-

- hagpati last quoted ; those of Yajnyakralkya at page 46 of Roer

and Montriow’s Translation, pl. 140, 141, 142 ; those of Narada,

. rendered thus by Dr. Jolly® :—

“ 95, Amongst brothers, if any one die »Wlthoub issue, or
enter a religious order, let the rest of the brothers divide his
wealth, except the wife’s separate property ”

¢ 26. Lot them allow & maintenance to hIS Women for life,
plow&ed‘these preserve unsullied the bed of their lord. ~ But if
they. behave otherwise, the brethren may resume that allowance.””

() Ace. Daya Bhaga, ch, XT, sec. I, pL 63.
3 3 Dig., vk. V, ch, VIII, pl. 399, P46l
@) Narada XIIT, pl. 25, 26, 27, 28 ; Dr. Jolly's Trans., pp. 97, 98; %Dlg bk, V,
ch. VIIL, pl. 305, p. 474 ; 1 West and Biihler, p. 355, pl. 25, 26, 27, 28,



VOL. IL]. BOMBAY SERIES.

« 97, Agvegards the daughter of a deceased co-parcener, her
‘maintenance shall be made out of her father’sshave; let them
support her until her marriage; afterwards her husband shall

keep her.”

¢ 28, C_fta the death of the ‘husba,nd his kin are the guar-
dians of a childless widow ; in dlSpO&ng of ler, and in the case
of her, as well in her maintenance; they have full powcf';’}

 And there is another text of Narada which shows that the
wives of a deceased proprietor are entitled to maintenance out of
his Property, when, for want of nearer he1rsy it escheats to the
king. ® The next text is that of Sancha:—* To the childless
wives of brothers and of soms, strictly observing the conduct
prescribed, their spiritual parvent must allot mere food and old
garments which are not tattered.” ® Upon this the Commen-
tary of Jagannatha is: “ But some add, by way of supplement to
the opinion of Chandesvara, that food and apparel must be gi-
ven, under the text of Sancha, to the childless widow of a son or
-brother by her father-in-law, her brother-in-law, and the rest
who take the estate of her deceased lord, F,nd such nearly is the
practice as observed by certain persons. Thus, he who takes
the estate of another, must give food to hﬁ( widow and the rest,
‘whether she he damghtm -in-law or sister-in-law of the heir. If
he cannot supply her maintenance, he must not take the estate of
the deceased so long as a widow survive. But the allotment of
food and raiment to both these widows is not always indispens-
able; for they are not enumerated in the text of Manu among
persons who must be maintained at all events.  However, they

~should, if possible, be supported ; for since Vrihaspati, treating of

the succession of widows (8 Dig., bk. V, ch. VIII, pl. 399), directs
that she who is first, by the text of Manu, in the order of suc-
céssion to the estate of him who leaves no male issue, shall honour
learned and unprotected persons and the rvest, the same ought
likewise to be established in the case of another heir.”” Assum-

() Narada XIII, pl. 51, 52; 3 Dig., bk.V, ch. VIII, pl. 448, p. 540 ; Dr. Jolly,
p. 101 ;.1 West and Biihler 858 ; Mitak., ch. IT, sec. T, pl. 27, 28; Mayukha, ch.
1V, sec. 8, pL. 5; Mussumat Qolab v. The Collector of Benares, 4 Moo, Ind. Ap. 246,

) 3D1g - bk. V, ch. VIII, pl. 412, pp. 482, 483 ; Mayukha, ch, IV, sec. IX, pl. 22.
(3) These persons are the father, mother, virtuous wife, and infant son, 3 Dig.,
. 406, bk, V, ch, VI, sec, II, art. I (at the end) . )
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ing tho text of Harita (8 Dig., bk, V, ch. VIII, pl. 409, p. 479)
to apply to maintenance ® it is too vague to be of much value.
It neither states the person nor the property liable to give the:
maintenance. In ch. IV, sec. VIIL, pl. 2 and 9 of the Mayukha,
that text is referred to as entitling a woman suspected of incon-
tinenee to o maintenance ; but the section of the Mayukha, which-
contains those placita, treats of obstructed heritage; and theauthor -
is thére clearly dealing with the inheritance and its liabilities,
amongst the latter of which is, under certain circumstances, main-
tenance. The sameext of Harita is noticed in the Mita-kshgra,
ch. II, sec. I, pl. 87, as a denial of the right of a widow suspect-
ed of incontinency to take the whole estate, and, therefore; as
implying that a widow not suspected of incontinency hasa right to
take the whole property of & husband separated from his family
and dying without leaving issue male. Vijnyanesvara is there:
regarding such maintenance of a headstrong woman as one '("f‘
the liabilities of the inheritance, the descent of which was his
main topic. '

The treatises of Hindu law of chief authority in this Presi-
dency are, as has of?en been stated in this Court, Manu,-the
Mitakshara, and the Mayukha, Of these we have alrgady men-
tioned and commented upon Manu., We now proceed to. advert
to the texts in the two otherworks. :

In the Mitakshara the injunction to maintenance when given
will be found to be s0 with reference to the succession to or ex-
clusion ffom the succession to the family property. . Thusin
ch. T, sec. I, pl. 27, Vijnyanesvara is laying down the proposition
that the right of property in ancestral immoveable - estate is

. by birth, and incidentally to that doctrine quotes the ordinance

of Vyasa toshow that sons may prevent the father from alienating
immoveable estate :—“ Though immoveables or bipeds have been
acquired by a man himself, a gift or sale of them should not be
made withont convening all the sons. They who are born, and
they who are yet unbegotten, and they who are still in the womb,

() Tt will be observed that this passage is by Mk, Colebrooke in 3 Dig., p. 479,

rendered somewhat differently from the versions of it given in the Mayukha and

Mitekshara, Tn the Digest the word ¢ maintenance’ is not used, bug ¢ separate
property.” ) R
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require the moans of suppmt no gift or sale should, therefore, bo
made. ”  In ch, T, see. IL, pl. 8, 9, 10, the same author is deal-
ing with the wife’s share in the family property on a partition
in her husband’s life-time. ) Section VIIis conversant of the
shares of widows and unmarried daughters in the same property
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on a separation after the death of the husband of the widow.

This right of the wife or widow to a share in the case of un-
~divided estate, is in the mature rather of maintenance than of
" co-parcenery in the ordinary sense of that term—2 Stran. H. L.,
295,305, 307 per Mr. Ellis—and see the obaervatlons of West,
J.y in Lakshman Rémchandra v. Saty Jablaanzabaz ® RBection XI
pl, 25, 26, in the case of the aurase son taking the family
inheritance, confers upon inferior sons the right to food and

raiment out of it, Section XII, while denying to the son of &

~man of a regenerate tribe by a female slave the right of a co-
parcener in the family estate, admits that if he be docile he is
_enfatled to simple maintenance out of it. Ch. IL (On the
right -of the widow to inherit the estate of one dying separated®
and Teawing g no issue), sec. I, pl. 7, in 1efenmg to texts of the
Rishis supposed to he adverse to the widow’s claim to inherit,
mentions the texts of Narada @ last -abo? ve quded and already
disposed of, Pl, 10, 12 and 13 also poind to the maintenance of
the widow out of the estate when it descendé .upon her son raised
up to her deceased husban d by his brother. PL 80 (and see Ba-
‘ lambhat’s note to sec. IX, pl. 4) applies” to her maintenance out
of the estate where there has been reunion of the parceners,
and pl. 21 to maintenance out of the estate of the wives of persons
excluded by personal disqualification from inheriting that estate.
PL 27 and 28 quote a text of Katyayana (in accordance with
Narada XIII, pl. 51, 52 above referred to) i imposing on property.
escheating to the- sovereign the liability to maintain the females
-of the family (including concubines) of the deceased proprietor.

(l) In_ the last line of pl. 8 the words ‘like portlons ”? are in Mr, Stokes' .

reprint of the Mitakshara misprinted * life portions.’
© Supra, p. 4943 seo, also, Déya Krams Sangraha, ch, 11, sec. II, pl, 35.
@) See gec. I, pl. 30, 39. . ® Narada XIII, pl. 25, 26, 27, 28,
) The widow is entitled to maintenance out of the ancestral property formerly
of her hushand, but forfeited for his treason to the Crown ; Mussumat Golab v
The Collector of Benares, 4 Moo, Ind, App, 246, -
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1878.  The subject of maintenance is further mentioned in 1'31.31 , 82, 33,

Savitrina’t - 35, 37, but is sp in these (as well as the other placita of the same
Luxivnar Scction which have been named), for the mere purpose of showing

‘“\8\"\;‘;‘\"“’ that the texts of the Rishis, awarding maintenance, do not mil-

' tato against the right of the wife of one dying scparated from his
brethren, and without leaving issue male, from succeeding to his
property as heir. Section X (of the same chapter), which relates -
to exclusion from inheritance, by its Ist and 5th ‘placita states
that persons excluded from inheritance owing to some personal
defect, such as bligdness, deafness, dumbness, idiotcy, &c., shall
be maintained, ana pl. 12,13, 14 and 15 declare that the un-
married daughters and wives of such persons shall also be maiu-

‘tained. The duty of so maintaining them, falls upon the persons .
who succeed to the estate from which those first mentioned are .
oxcluded. This concludes the examination of the Mitakshara.

We find nothing in it to support the case of the plaintiff.

Turning now to the passages in the Mayukha on the subject
of maintenance, it appears that in ch. IV, sec. IV, pl-18, o
19,2 on a division of the estate by tho heirs after the death of &
father, a share, that fs' to say, maintenance, is contemplafoea‘fox"
the wives and mothfi‘r of the deceased and also for his step-
‘mother, and in pl. 80 for certain illegitimate sons. Placitum 15
relates to the shares of wives on a partition in the fathei’s 1ifé:tkin’aé‘-
In referring toa text of Harita we have already mentioned placita
2 and 9in sec. VIII of the same chapter. Placitum 5 of thab éecbiqh
relates tq.the liability of property, which has escheated to the 'king,
‘to maintenance for females of the family of the late owner. Placi-
tum 6 (quoting the text ofNarada (XIII; 25,26)which declares the
women of the deceased proprietor entitled on a partition to mainté-
‘nance upon the death, civil or natural, of one of several brothers)
says that it relates o the case of a man dying unseparatéd or re-
‘united. Placitum 7 of this section is especially important as being

“-the only passage in which the father-in-law is expressly named as
an allotter of maintenance. It commences by quoting this text
from Katyayana : < But if her husband have departed for heaven,
the wife obtaing food and raiment : or (too), if nnseparated, she
will receive a sharc of the wealth solong as she lives, = Nilakan-

. © Quoting Yajnavélky a @ Quoting Vyasa -
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tha explains the term ¢ unseparated ’ as including also a reunited
-family. " He also treats the first branch of the text as referring to
a wife lawfully married and the second branch to a concubine (a
Woman set apart.)'(l)  In further explanation of the same text,
he quotes another text of Katyayana :—¢ She, who is intent upon
her service to her venerable Guru, is fit to enjoy the share
assigned : should she not perform her proper duty, he shall order
her (only) clothes (already worn) and a morsel of food.” Nilakan-
tha’s gloss. on the phrase ¢ Guru’ is : © Her -Guru, her father-in-
law, and other (venerable relatives). At his, pleasure she may
receive a share ; otherwise merely food and raifaent. This is the
‘meaning, ” It must be recollected, first, that this passage (pl. 7
© occurs in a section devoted to the subject of obstructed herit-
age or succession ; 2ndly, that it is in immediate sequence to
pl. 5 quoting from Narada as to the liability of the inheritance
in'the hands of the king to the maintenance of the females
of the family, and pl. 6 also quoting Narada as to providing
maintenance for them, when chaste, upon a partition of the
famlly wealth amongst the brethren ; 3rd1y, that pl. 7 itself
~opens with a.text of Katyayana conversant t the wealth of tho
deceased proprietor ; and, lastly, that the wird € unseparated’ is
employed, which must mean unseparated by‘ reason of her hus-
band being unsep'zrated from his brethren or kinsfolk, Hence, it
~may e inferred that if her husband were divided in estate from
his father, the wife of the former would have no claim upon the
estate of the latter.. The whole of pl. 7 seems to us to relate
to the liability of the property to yield to her a share or main-

tenance, and not to any claim by a woman against her father-in- -

law personally. And ‘pl. 8 expressly limits to a living husband
the direction, contamed in the text secondly there quoted, to
farnish clothes and gram to a female degladed by misconduct.
The main subject of Sectlon VIII is the succession to the estate
of a Hindu who has" d1ed without leaving issue male, and not
the maintenance of Women but that subject is treated incidentally
in'so far as it affects the estate. Section IX of ch. IV is a dis-
course upon reunion after partition. Its 22nd placitum referring

U See Khemkor v. Umidshankar, 10 Bom, H. C. Rep. oSl' Vranddvandds v.

Yamum’bd; 12 1bid, 229 5 and Réhi v, Govind Teja, Ind. L, R. 1 Bom."79.
. B 216——6
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to passages already quoted by us from Sancha® and Narada®
lays down that the reunited brethren divide the estate, and that
maintenance only is reserved for the widow and danghter of the
deceased. Section X, pl. 10, discusses the power of & woman over
her own property, including what is allotted to her for subsistence ;
and pl. 11 asserts her right to insist upon its restoration,. if
withheld from her by her husband. By sec. XI (On exclusion
Jrom inheritance) pl. 1, 8, 7, 9, maintenance is prescribed for per-
sons disqualified for succession as heirs by certain mental or phy-
sical personal defects or by illegitimacy. Of these texts pl. 0 is-
as follows :—¢¢ Bib all those excluded from participation must be
maintained, during the rest of their lives, by those who geb the
estate, from this text of Manu, ¢ But it is fit that a wise man.
should give all of them food and raiment, without stint, to the 'bsst
of his power : for he, who gives it not, shall be deemed an out-
cast’—(Without stint signifies ¢ as long as they live,’)—as well as’
from the foregoing one of Yajnyavalkya (para. 1) those excluded
from inheritance’ must still be maintained.” ©. The text of Manu,

. there referred to by Nilakantha, runs in the omgmal as translated

- gives them nothing, sinks assuredly to o region of punishment.

by Sir William JJ onqs, thus ;:—*“ Bub it 18 ]ust that the heir, who
knows his duty, shculd give all of them food and raiment for
life without stint, accordmg to the best of his power : he, wl:;))
The word  heir # shows that this duty is cast by Manu upon the
person who takes the inheritance. Continuing the Mayukha, ch.
IV, sec. X1, we find that pl. 12 lays down the like rule of mainte-
nance for wives and unmarried danghters of disqualified persons,
and for this doctrine quotes the text of Yajuyavalkya, relied upon
in the Mitakshara, for the same purpose.”) Chapter IX, (pl 2
8, 4, &) prohibits and treats as penal the alienation of property
until the maintenance of the family is provided for. But the”
extent of ¢ the family *’ is not there defined ; the text, attributed
() 3 Dig, bk. V, ch. VIIL, sec. I, pl. 412, page 482.
L@ Narada, X111, pl. 20, 26, 27 ; 8 Dig., bk. V, ch, VIIT, sec. I, pl 405, page 474 .
) ® 3 Dig., bk. V, ch. V, pl. 331, p. 321 ‘ :

4 Manu, ch. IX, pl, 202; 3 Dig,, bk. V, ch. V, pl. 329, cl.2,-p. 318; e mdé

ibid. , pl. 320, L. 2, pl. 321, cl. 2, pp. 303, 304, quotlng texts of Nu'mda and
Devala, N

() Mitak,, ch, II, sec. X, pl. 1, 5, 12, 13, 14, 15.
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‘to Vyasain pl. 5 (but in 2 Dig., bk. II, ch. IV, sce. T, pl. 12, to
Narada,®) only points to the issue of the owner. Chapter IX,
too, treats of subtraction of gift and not of the personal liability of
the male members of a family to furnish maintenance, Chapter
XX, sec. I, has been alrcady mentioned as prescribing, independ-
ently of the possession of wealth, the necessity of the mainte-
nance of the wife by Ler husband. . This examination of the Ma-
yukha lends no support to a widow seeking a pecuniary allowance
by way of maintenance from the separ. rated brother of her husband,
Whethel possessed or unpossessed of family es* ate.

. The passages in the Daya Bhaga relating to maintenance are
ch. IT, pl. 23 (prohibiting total alienation of immoveable pro-
pelty as -being essential for the maintenance of the family);
ch. IIT, sec. II, pl. 29, et seq. ; ch. V, pl. 10, 11, 12, 16, 19;

" ch. IX, pl. 28; ch. XT, sec. I, pl. 48,49, and 52. All of these are
connected with property or the succession to or partition thereof
and its liabilities in the hands of the heir. So are the passages
in Datt, Chand, sec. VI, pl. 15 ;sec. I, pl. 1,2; in the Daya-
Krama-Sangraha, ch. II, pl. 16, 26, 85; And ch. VIIL, pl. 8,
and in the Vivada Chintamani, pp. 75, 243 trf 245, 285, 286, 291.9)

In the Smriti Chandrika, ch. XI, sec. ,1 pl. 84, it is leid
down that « when the father-in-law and the - hke are qualified to
‘maintain the widow and take themselves the property of the
deceased undivided member of the family, they alone are to main-
tain the widow from, the property so taken. Accordingly, Narada

says :—* Whichever wife (patni) becomes a widow and continues

virtuous, she ‘is entitled to be provided with food and raiment by
the elder brother of the deceased or by her father-in-law, or by
a gotraja or any other person.” In order to maintain the widow,
the elder brother, or any of the others above mentioned, must have
taken - the property of the deceased; the duty of maintaining
the widoW being dependent on taking the property.” Devanda.
" Bhatta, the author of the Smriti Chandrika, had previously in

ch. V, pl. 25, when treafing of kinsmen excluded frjom_ inherit.

(@) See, however, Dr. Jolly’s Narada, Pt. II, ch. IV, pl. 6, page 60. And, as
to the effect of separation, sce the same work, Pt. IT, ch. XI1I, pl.' 37, 38, 42,

and, especially as to the right of alienation, pl. 43.
Tagore’ s Translation.
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1878. ance by reason of their personal tnfirmities, in relation to the

texts of Mann and of Yajnyavalkya ordaining that to such persons
LU‘\.;{,,M'I “food and raiment without stint’ shall be supplied by their kins-
“\("’AE(’)‘;‘:"W men, said :—*“24.—The meaning is, that Manu and others consider
that food and raiment ave to be supplied to him, who is excluded
from inheritance, by those who take his father’s wealth. The
meaning of the last sentence® of the texs is, that when kinsmen
have not taken the estate of the father of one excluded from in-
heritance, they are not to be compelled by the king to-pay him
maintenance, 25.—The rule hence settled is, that it is not neces-
sary for kinsmen, Yvho have not taken the patrimony of one ex-
cluded from inheritance, to maintain such person.” And, as o
the unmarried (while so continuing) danghters and the wives of -
persons so excluded, the same anthor. observes that they are to
be maintained by those who take the estate of the disqualified per-

sonsin the same manneras the disqualified persons themselves are
maintained.” &

In 1 Stra. H. L., p. 172, it is, however, said : * Where her. hus-
band’s property proves deficient, the duty of providing for her is
cast upon his relations, and, failing them, upon her own,—an obli~ -
gation that attaches, though she should have wasted what was -
assigned to her for that purpose ; giving colour to the law, requir-.
ing her to live with them that they may watch and control her
conduct.”” Tyen assuming the authorities cited by the learned -
anthor for that doctrine to support it, ho does not there counte-
nance a claim for a pecuniary allowance to a widow so circum-
stanced, and, (without the excuse of ill-treatment by her husband’s
relatives, who are willing to receive and support her,) voluntarily
residing apart from them. The authorities to which he refers are

- Mitakshara on Inheritance, ch. I, sec. I, pl. 7,.87, and sec. X,
pl. 14, 15 ; Jim. Vah. (Daya Bhaga), ch. V, pl. 19 ; 8 Dig. 824, 479,
(all of which we have alveady mentioned), and page 247 of the first
volume of his own work (which seems to be a mistake for p. 244),
apparently referred to chiefly for the purpose of showing the obli-
gation imposed upon the widow to reside with the sons of her

SAVITRIEAT

[¢5) “' The kinsmen shall not be compelled to give the Wealth recéived by them
not heing hig Patrimony,” Katya \

yana, Sm, Chand., ch, V, pl 23,
@ Ch. V, g1, 43.
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husband, if any, and if not, with his other relatives. In none of
the texts in the Mitakshava, the Daya Bhaga, or the Digest, referred
to by Sir T. Strange, is it stated that, if the widow have wasted
what has been assigned to her for maintenance, she is again enti-
tled to resort either to the family cstate or her relatives for a
 further assignment of that nature. Nor is there in those texts a
single word as to the husband’s property proving deficient. In
- fact, Vijnyanesvara, in ch. IT, sec. I of the Mitakshara on Inherit-
ance, was not discussing the question of maintenance, but the
right of the widow of one separated from his brethren and dying
' Without leaving issuc male, to succeed as heixg to his estate; and in
pl. 7 and 87 (relicd on by Sir T. Strange for his propositions) men-
tioned certain texts of Narada ® and Harlta @ relating to mainte-
hance, not so much for the purpose of inculcating the duty of main-
 tenance, but with the object of explaining that those texts could
not. prevent a virtuous widow so circumstanced from taking the

estate of her hushand as his heir. Placita 14 and 15 of sec. X, -

of the same chapter, also relied upon by Sir T. Strange, do nob
apply to the widow of a man whose estate yroves to be deficient,
but to the widows of persons altogether gxcluded from inherit-
ance by reason of personal disqualification. - In so far as Vij-
nyanesvara in that chapter treats of maintbnance, he regards it

- as a liability of the estate in the hands of whomsoever may be
the heir ® and not as a personal liability.  So, -too, ch. V of the
Daya Bhaga is conversant of exclusion from inheritance on the
ground of personal defect or illegitimacy ; and its 19th placitum,
relied on by Sie T, Strange, provides, as the context shows, that
the unmarried daughters and wives of such persons shall be main-
tained by the heir out of the estate, as is manifest on a perusal of
the whole chapter. The texts of Narada and Harita, mentioned in
the passages of the Mitakshara aud that of Yajnavalkya quoted'in
the passage of the Daya Bhaga and also given in 3 Dig., p. 3?4’
relied on by Sir T, Strange, as well as that of Harita in 3 Dig.,
479, also relied on by him, have been already fully discussed.

" (D Narada, XIIT, plL. 25, 26,.27. Jolly’s Trans,, pp. 97, 98; 3 Dig,, bk V,
_eh. VIII, sec. I, pl. 405, page 474. .
)3 Dig,, bk. V, ch. VIII, sec. I, pl. 409, page, 479.
) Mitak., ch. I, sec. 1, pl 7, 10, 27, 25, 35, 36.
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The cases contained in the 2nd volume of SirT'. Strange’s trea-
tise, and relating to the maintenance of widows, do not support
the propositions in the 1st volume, p. 172, which we have ventured
to question. These cases extend from p. 290 to p. 810 of the
2nd volume. In all of them there api)em‘s to have been family
estato in the hands of the person compelled to maintain the wi-
dow. In one of those cases, at p. 201, the pundit-is represénted
as saying that ¢ if there be undivided brothers, and one die, leav-
ing a widow and son, they succeed to his share of the joint pro-
perty.”  Mr. Colebrooke’s remark upon this is missing, but that’
of Mr. Ellis is forthcoming and valuable. He said :—* Aslong as
the family continues undivided, all the parceners, their wives and

families, are entitled to a ]omb maintenance; on division, Wldows;
wives, and children can claim only on the portion of their respect-
ive husbands and fathers. In the present case, if the son were
alive at the time of division, his mother would have to look to him
alone for maintenance ;if he were dead, she could be entitled, in
right ab once both of her husband and son, to succeed to a full
share of the estate,—that is to say, a full share should be ‘the:
mawimwm allowed her.)” At page 309 of 2 Strange H. L. similar
questions arose in the case of Vencummng y v. Govindoo Ohitty«~ “The
case, as submitted to the Court pundit, was this :— The plain-
tiff’s -husband, deceased, and the defendants were undivided
brothers. The deceased having lefs a son by the plaintiff, “aged
four years, she demands a share out of the common estate for.
‘herself, and another for her child. To her claim, as regards hersel’f

is opposed—1, the general Law of Inheritance and Partmon,
2, her conduet, to which adnltery is imputed. Under ‘these cir-
cumstances what are her rights #” The pundit’s answer was >

" #There is no ground for the claim of separate shares for herself

and her son. The share that is given to the son; must maintain his
mother.  Though she should not conduct herself to the entire
satisfaction of her caste people, still she must be subsisted oub of
the share allotted to her son, who in the meantime is to continue

- under her care till he attain his age ; nor, though she should prove
- an adulteress, can he refuse to supply her with the necessames of

life.” My, Colebrooke’s comment, so faras here relevant, was:
€
‘The son is entitled to the share of his father who was one of



VOL.IL]’ BOMBAY SERIES.

four brothers (M1tak On Inh., ch. I, sec. V, pl. 2,) and his mother
mast be maintained out of his allotment.” The remark of Mr.,
Elhs, so far as relevant, on the pandit’s opinion, was: Correct as
‘to tho exclusive right and consequent obligation of the son.”

‘The dissertation in Macnaghten’s Hindu Law, vol. I, pp. 47,48,
-and 49, as to the share of a wife on partition, does not, so far as it
goes, favour her right to resort, after partition, to ancestral pro-
perty in the hands of a separated kinsman of her husband. And
in'Case IV, at page 111 of vol. 2, Macnaghten’s Hindu Law, which
was a suit by a daughter-in-law (a widow), against her mother-
in-law (a widow in possession of the familyg'property), the right
of the daughter-in-law to alimony was negatived, and her resi-
dence with her mother-in-law pronounced to be obligatory as the
condition of her obtaining food and raiment. Again, in Kumal-
mdni Dést v. Bodhnarain Mujmooadar and another, reported as
Case XIin the same volume, pp. 118,119, it was held that a widow,
‘whose husband had separated from his father and full prother, and
‘had obtained his share of the ancestral estate, counld not sustain a
‘suit for maintenance against her father-in-fgmw and brother-in-law.

In all of the other cases as to widow’s riaintenancein the same
volame, extendmg from p. 111 to p. 117, the e would seem to have
been family property available to meet her | claim.

~ Mr. Strange in his Manual of Hindu LaW (2nd eda. ), p. 54,pl.
209, says: “Where there may be no property but what has been
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-self-acquired, the only parties whose maintenance out of such pro-

perty is imperative, are aged parent-sh, wife, and minor, children.
Tor this he refers to the Mitakshara on the subtraction of gift.®)

Inpl. 210 he continues: ©Thus, where there is no ancestral
property, a widow is not entitled tolook for maintenance from
her husband’s brother. For this he voucheg a judgment in sp.
app. 142 of 1859 of the Madras Sadr Adjlat. See also. William’s

~ Digest of Madras Decisions, p. 22, pl. 7.

In 1 Morley’s Dig. N. S., Tit. Maintenance, p. 249, pl. 5, there is .
a noto of a Madras case in which a widow sued her husband’s
“brothers for o money allowance as maintenance, but ffulcd to

(1 See ch, X, fol. 69, p. 1, 1 1.
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. provo that they wero in possession of any ancestral estate, or,as

I infer from the note, any proporty of her late husband. The
Court hold that she was not entitled to a monoy allowance from
them, and that they could only be roquired to support her if she
rosided with them. It does not appear whether her husband
was soparatod from them ; but, in the absence of evidence that he
was 0, the presumption would be otherwise.

The lato Mr. Justico Norman, when acting as Chief Justice of
Bengal, held that a widow could not support a suib for a money
allowance as maintgnance against ler father-in-law, who had
separated in estate, though not in food and worship, from his son,
her husband, in the life-time of the lattter—Rdjj omoney Dossee Y.
Slibchunder Mullick.® Her father-in-law was, as the defendants
here were, willing to maintain Ler in his house ; but she, who as
very young, left his house, alleging that two of th'e females of his
family ill-treated her. Her chief cause for leaving, she said, was
that she had only one meal a day, that she wanted pdn, but gob.
none, and that widows of her casto ate pin. Norman, C.J., how-
ever, held that no real ‘cruelty had been proved, and said :—* éc-’
cording to Hindu law, robably the plaintiff should be ,‘mainﬁamf
ed in the house of her father-in-law, who onght to find her in food‘
‘and raiment. But when the father and son are not joint in estate;_ .
the maintenance of the son’s widow appears to be a mere moral
duty in her father-in-law, to the performance of which he is not
compellable by law.”  After referring to the absolute power-of

" Hindu over his self-acquired property, and, on that- point, to
Colebrooke’s Digest, vol. 2, bk. V, ch. I, pl. xxiii, xxiv, xxv, and
xxvi, relating to the distribution, by a father, of self-acquired estate
and to ch. IT of the same hook (vol. III), already cited, where
Jagannatha treats the disherison of a son, with respectl to 'su,ch\
property, as a moral offence only, Norman, C.J., said : ““ A son’s
widow cannot have larger legal rights against her father-in-law
than her husband would have had, if alive, and such husband

_could not have compelled his father to give him any share of his
broperty.”  Mr, Justice Norman was there apparently continu-

" Ing to speak of self-acquired property. He further said : “ The

M 2 Hyde 103,
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‘present case is wholly distinguishable from those where an heir
 takes property, subject to the obligation of maintaining persons
excluded from inheritance out of the estate of the deceased pro-
prietor, or whom the deceased proprietor “was morally bound to
maintain. In such cases the Hindu law seems to annex the duty
" a8 a burden on the inheritance in the hands of the heir, and the
right of the party claiming maintenance appears to be a legal
right analogous to a right of property.”” He then referred to
Manu, ch. IX, pl, 201, 202 ; Daya Bhaga, ch. V, pl. 11 ; ch. XI, sec.
1, pl. 49, and other authorities for instances of this latter right.

" A Full Bench case—Khetrémdni Désiv. Lashindth Dds® of
great importance, decided in Calcutta in 1868, has been cited on
.behalf of the defendant. It arose in the twenty-four Parganas,
and, therefore, were it dependent on any particular school of
Hindu law, would have been regulated by the Bengal or Gaurya
School:  We think, however, that the reasoning on which the

‘judgment mainly rested, was quite as applicable in this Presi- -

dency as in Lower Bengal. It was a suit by a widow against her

father-in-law claiming a monthly allowance, in money for main-
tenance, and the expenses of religious rifes. She was married,
When five years old, to the defendant’s y?

Hedied in 1859. She alleged that after his desith she was ill-treated
by the defendant-and his wife and daughte\w, and, thus being
- unable to stay in his house any longer, went to reside with her
father. ~She did not assert that there was any ancestral property
or any property belonging to her late husband in the possesSion
of the defendant. The latter denied his legal liability to her in
any respect, and that he or his family had everill-treated her, and
said that she had been to his house only on two occasions, and
then for the performance of religious ceremonies for the benefit
of her deceased husband ; that she had, against the defendant’s
consent and order s, refused to vender the service due to him in
his old age, and had chosen to reside with her father; that the
defendant was not a wealthy person, and had received no heritage,
“and that it was only from the earnings of a laborious service
that he was able to give a somewhat decent support to his family,
m2 Beng. L. R. 15 A, J. ;8. C. 9 Cale. W.R.413 and 10 J0id. (F. B) 89.

B 2167 '

oungesb son in 1853 .
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but that being incapacitated for further service, he was compelled -
to place his sole dependence upon a pension of Rs, 63-4-0 per
mensem.” It is not so stated-in the case, but it is to be inferred
that the defendant and his deceased son were undivided—there
being no averment to the contrary,and the latter having apparent-
ly died very young. The Courtof first instance made a decree
in favour of the plaintiff. The defendant appealed to the High
Court. The Division Court (Norman and Seton Karr, Jd.,) were
disposed to think the suit unsustainable, but there being con-
flicting decisions M on the point in Bengal, referred to a Full
Court this questiori— Can the widow of a Hindun, refusing to.
live in the house of her father-in-law, maintain a suit against him
for a pecuniary allowance by way of maintenance.” Peacock,
C.J., and Macpherson, J., were of opinion in the negative, and
Loch and Kemp, JJ., in the affirmative. The decision was in
accordance with the opinion of the Chief Justice. After noticing
the absence of any allegation that the defendant had any ances-
tral property, or any property upon which the plaintiff’s mainte- .
nance was a charge, he said that ““two questions arose out of

the point submitted for the opinion of the Full Bench, viz. : 1st,

whiether the widow of the Hindu, refusing to live in the house of

her father-in-law, can sue him for a pecuniary allowance by*WaJy -

" of maintenance, if she leave his house without reasonable cause;

and, 2ndly, is she entitled to maintenance if she leave on account '
of ill-usage or other reasonable cause’’—and expressed his opinion

“¢ that, according to the law as administered in Lower Bengal, ’
_a daughter-in-law has not, in either case, a legal ground of action *
to recover maintenance against her father-in-law. The rights of °
a wife or of a widow and those of the son’s widow to maintenance
appear to me to be governed by very different principles. A

" son’s widow has not the same legal rights against her father-in-

law as a wife has against her husbend, or as a widow has against
the heirs of her husband who take his estate by inheritance. Thé
father is not heir to his son in preference to the son’s widow.”?
- After expressing his approval of the rule laid down by Norman,
~ J., in the case above cited from 2 Hyde, 103, the Chief Justice pro-
() 2 Hyde 103 ; 8. D, R, (1852) 796 : 2 Cale. W. R, 134 ; 6 Ibid, 37.
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ceeded :—“The obligation of an heir to provide, out of the estate
which descends to him, maintenance for cerfain persons whom
the ancestor was legally or morally bound to maintain, is a legal
as well as a moral obligation, for tho estate is inherited, subject
to the obligation of providing such maintenance. A son who
v takes his father’s estate by inheritance is bound to provide main-
tenance for his father’s widow. The obligation is a charge upon
the estate, which continues as long as the widow remains chaste,
whether she continue to live in the family of the heirs or mot.”’
That co-residence with the heirs is, under such -circumstances,
non-essential, has been decided frequently (Edjd Pirthi Singh v.
Réni Rajooovar® Subosundiri Dosi v. Kistokissore Neoghy,®
Visalatehiv. Annasamy® Jadumani Dési v. Kheytramohint Shil,®)
contrary to the opinion, apparently, of Sir T. Strange,® but those
were all cases in which there was family property from which
the widow was entitled to maintenance, and it does not thence, by
any means, ensue that if there be no family property, and she be
notwithstanding, entitledto food and raiment from her husband’s
_ family, she can insist upon it on any other condition than that of
co-residence with that family and co-opera{non in their domestic
labours, The extent to which maintenance is & charge upon an-
cestral estate, or the estate of her husband, has been recently con
sidered in Lakshman Rémchundra v. Sarasvdtib@® and Lakshe
man Rimehandra v.Satydbhimabdi,® and calls for no remark here.
Peacock, C.J., continued :— I apprehend that a son %y widow
has no greater right to sue her father-in-law for maintenance,
after her husband’s death, than she would have in her husband’ slife=
time, if he were unable to maintain her ; if there is a legal obliga-
tion, does it extend to every widow whom every son (however
numerous the fannly) may leave without a sufficient provision for
her maintenance ? If not, to what extent is the rule limited by:
the Hindu law? I have looked carefully into the authorities, and
cannot find anything to satlsfy me that a son’s widow is entitled

o 12 Beng. L. R. 238 P.C.; S. C. 20 Cale. W. B. 2L (2) 2 Taylor and Bell 190.
(3 5 Mad. H. C. Rep. 150. - (9 Vyavastha Darpana 384, 2nd edn,

() 1 Stra. H. L. 172, 244 . 8 12 Bom. H. C. Rep. 69,
- Supre, p. 494,
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8. to sue to compel her father-in-law to maintain her where he has
S.\vn-f:m.\‘x no ancestral property, and nothing beyond “his separate estate
ch};”,.‘\»[ which hag been acquired by himself. Some of the books speak

"‘("’:fo”uzm of the husband’s relations generally ; but I apprehend that a bro-

Lier or other distant relation cannot be legally, although he may
be morally, bound to support all the widows of his brothers, or
other near relations, who have no means of subsistence, unless he
takes some property which renders him liable to the charge ;”” and
again, “If the father-in-law is legally responsible for the mainte-
nanco of his danghter-in-law, where is the legal obligation to stop, )
if he dies without lyaving property ?”” and, again,  This is not a
question of a charge upon the inheritance, for the father-in-law
is not stated to have inherited anything. He states that he is
pensioner of Government, with a small pension not more than
sufficient to maintain himself and his own family. It is not me
cessary to determine that he is so ; but, for the sake of argilment; ‘
it may be asked, is such a pensioner bound to maintain all the widows
of all his deceased sons ? s he to save nothing for his own WldoW
lest he should die bafow her, when his pension would’ cease 7’
And, again, “ If a son ‘gnd a father, joint in food and estate, should =
separate, and cach take his own share of the estate, and the son -
after partition should enter into business, and lose all that he has.
taken, would the father, after the death of the son, be bound to sup-
port his widow? We must not convert all the moral obhgatlons en-
joined by the Hindu law mto legal lLiabilities. We should do much .

» mischief by want of care in this respect. » - MThe decree “of the
VCourt of first instance having been reversed by the Full Bench,
the plaintiff appealed under section 15 of the Letters Patent; and :

another Full Bench, consisting of Bayley, Norman, L. Jackson,
 Phear, B. Jackson, Glover, and Hobhouse, JJ., unénimously affirm-
e'd."the decision of the first Full Bench, Looking at the qﬁeé-
» tiol? submitted to the Full Benches and at all of the judgments
-~ delivered by the second Full Bench, that case cannot, we. fhiﬁk
be deemed to have decided more than that a widow, Voluntarﬂy
and without any ill-treatnient on the part of her father-in-law and
hlstfamﬂy residing elsewhere than in his house, cannot sustain a
8wt againgt him for a pecuniary allowance by way of mamtenance,
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"if hé be nobin possession cither of ancestral estate or estate derived
from his deceased son, her husband. It leaves the question open
“whether she would have any remedy against her father-in-law, for
food and raiment, or pecuniary allowance for maintenance, if the
misconduct of himself or his family towards the widow justified

‘her in res1d1ug' apart from him.

~ That case is a stronger authority for the defendant Sadasw

even than he needs, for he is not the father-in-law of the plain--
tlff but a more remote kinsman of her husband Dhékji, n'unely?"‘
the paternal uncle of the latter, and, unquestionably, long before

the death either of Dhakji or his father Bélctustna, duly separat-
ed in estate from them. There was a strong effort made in the
argument, addressed to the second Full Bench, to blend, insepara-
bly, the moral precepts of the Smritis with the legal obligations
laid down by them, but it failed to convince any one member of
that Bench, i
~In the introduction to vol. 2, West and Biihler,® the authors,
speaking of that case, observe that “Sir B. Peacock, C.J.;in a
Judgment concurred in by Macpherson, J.,/says that ‘a daughter-
’i'n—law has no legal right to a maintenance< whether she live with
her father-in-law or not’,”” and they remark ¥hat “Sir B. Peacock’s
view may, perhaps, be defended under the\DayaJ Bhaga, .which
assigns no ownership to the gon until the death of his father. But
under the law of the Mitakshara, the son’s posmon iy essentlally
different, inasmuch as his joint right arises on his birth ; and the

widow’s right to maintenance has always been recognized in this .

Presidency.” We, however, have seen that Sir B. Peacock pre-
faced his remark by saying that  there is no allegation in the

621

1878,

SAVITRIBA'Y

V. :
LuxiMIBA’L
AND SADA SIV
(ANoOBA'.

~plaint that the defendant has any ancestral property, or any pro- °

perty upon which the plaintiff’s maintenance is a charge,”” and
his remark must, we think, be understood as made with reference
to that state of facts. And, further, we may observe that, although
Dhékji may, at his birth, if it occurred before the partition, have
had, under the Mitakshara law, through his father, an interest in the
family estate, his interest in the portion allotted to Saddsiv ceased
on the partition, and Sadésiv then became absolute owner (so far

" Q) Page xxxi.-
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as Dhékji and Lis father were concerned) of that portion. It was
not pretended that Dhékji’s marriage took place until after the
partition, —not, indeed, that such a circumstance could have made
any difference in the plaintif’s rights. A woman, who n}arries a
member of a joint Hindu family, does so subject to the contingency
of their separation in estate. In so speaking, we are not to be under-
stood as impeaching the case of Comulmoney Dossee v. Rimnandth
Bysack,® where the widow of the late proprietor was declared
ontitled to maintenance out of his estate after there had been a

partition of the whole made without regard to her claim. A
wife or mother occupjes in this respect a different position from the

widow of a son or other parcener, in which latter case the claim

for maintenance is solely against the share allotted to him on parti-

tion made in his life-time, as shown by the cases quoted_above

from 2 Stra, H. L.

A Full Bench of the High Court, N. W. P., has lately (1876)
held in Gangdbdi v. Sitdrdm @ that a Hindu widow is not en-
titled, in a province where the Mitakshara is the predominant au-
thority, to be maintained by her father-in-law if he havenot ancestral
property in his possession. The question as actually framed; and" :
put to the Full Bench, and ruled in the negative, was—whether
a widow, whose husband predeceased his father, has a right to be
maintained by her husband’s relations irrespectively and independ-
ently of the existence, in their hands, of ancestral funds or -
properties under the law obtaining in the North-West Provinces ! 7
The widow had resided with Sit4rdm, her father-in-law, and ‘was
maintained by him for about fifteen years after her husband’s death,
and, at the expiration of that time, without alleging any 111-treat-
ment by Sitdrdm, went to live with her own brother. A moiety
of the house, in which she had resided with Sit4drim and his family,
was Sitdrdm’s ancestral property. The other moiety he had ac-
quired by purchaSe He s0ld the house in 1874 to Kailash Néth,
in order to pay his (Sitdrdm’s) debts. Gangdbdi, by her plaint -
filed against Sitdrdm and Kailash Néth, prayed that the sale
should be set aside, and that she should be declared entitled to
reside in a portlon of the ancestral mowty of the house ; also that '

) Fulton’s Rep, 189, @15 L R 1, AllL 170.
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a pecuniary allowance of Rs. 5 per mensem should be made to

her by Sitdrdm out of a charitable allowance made to him by
Government. The Court of first instance decrced that she was
entitled to reside in two rooms in the house, but refused to her
any further relief. On appeal by Gangébii (Kailash Néth not ap-
pealing), the District Court affirmed the decrec. On special ap-
‘peal the Division Court referred the question -above mentioned
to the Full Bench, and received the reply already mentioned, and,

on the case coming on for final disposal before the Division Court, -
it affirmed the decrees of the Courts below, being of opinion that .

the sale of the ancestral property for payment ¢t his debts by Sitd-

rdm (under the ax, ve circumstances) did not entitle his danghter-

in-law to be maintained by him. The sale being for payment of
his debts, the Court said, was one which his son, if alive, could
not have resisted, for it was not suggested that the debts were
contracted for immoral purposes. This remark 6f the Court shows
that, if Kailash Nath had appealed, the decree, 80 far as it gave
- to the plaintiff a residence in the house, would have been reversed.

One of the main objects of partition, is to/ ;revent Hindu fami-
lies from becoming too unwieldy in size, a@d thus to enable the
members of such families to limit their liakilities within reason-
able bounds. o

( The result of the circumstances of this case \and of our exami-
n

ien of the works of the Hindu jurists of special weight in -

thiS-P residency and of the other anthorities, is that, for two reasons,
we think that the plaintiff must fail in this ‘suit, viz.: 1st, that
her husband and his father were, before their deaths, separated
in estate from the defendant Saddsiv, her husband’s uncle; and,
2nd, becanse, at the time of the institution of the plaintif’s suit,
there was not, in the possession or subject to the disposition of
Sadésiv, any ancestral estate, or estate of the plaintiff’s husband
or his father. Tither one of these reasons, independently of the -
other, is, we think, fatal to the plaintiff’s claim to a money allow-
anoej "My brothers Bayley, Kemball, and Green concur in this
judgment. » , ) -

We affirm the deéree of the lower Gourt; but as there were
decisions, at the Appellate Side of this Court, which may have
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1878. induced the plaintiff to make this appeal, we direct that the pars

Savitnina  Pies, respectively, should bear their own costs.

LUxtina’s Attorney for the appellant :—A2Alr, L. Fletcher.

AND Sapasry .y ’
(;‘:SS,‘ZA\:” Attorneys for the respondents :— Messrs. Craigie, Iynch, "”“?

Owen.

[APPELLATE CIVIL.]

(Forr Benen.)
e i i Cnt.y Chi ice, Mr. Justice Keniball
Before Sir M. R. Westropp, Knt., Chicf Justice, Mr. Justice Kemball,
and Mr. Justice West, :
May 1, SIDLINGA’PA’, sox or BASA'PA’ (ORIGINAL DEFENDANT), APPELTANT, 0
—_— BIDA'VA’ goum SIDLINGA'PA’ (ORIGINAL PLAINTIFE), BEs;’ONDENT.*
Jurisdiction—Small Cause Courts in Mofussal—Suit for maintenance. .

In the absence of any special bond or other contract for the payment of maln
tenance, a snif for main*;enance is not cognizable in & Court of Small Causes in the
Mufussal,

_ Ordinarily, the right %o maintenance does not rest upon contrack. It is a
iability created by th. Hindu law, and arises out of the jural relation of the
Hindu family, Tt is eﬁ%rceable in numerous instances in which there is no
connexion with contract. ‘ ' )

- Nobin Kdlee Debed, v, Bindoobdshinee Debed: (56 Cale, W. R.'5 [Sm. C.C. Ref.])
followed, S
- Tais was a special appeal from the decision of N. Danieﬂ, Dis-
trict Judge of Dharwar, reversing the decree of the Subordinate
_ Judge of Hiveri.

The case was referred to a Full Bench by N4nsbhsi Haridds
and Larpent, JJ., on the preliminary objection raised by the res-
pondents, that the case was one cognizable by a Court of Small
/Causes, and, therefore, not the subject of a special appeal.

Dhirajlal Mathurddds, for the defendants, in support of the objec=
tion :—The words “ or other contract’’ in section 6 of Act XI: of
1865 inclades an implied contract for mainteénance which would
spring out of the contract of marriage: Ratanshankar v. Guldbshan:
kar, O Admmalla Ammal v, Sublu Vadiyar.® There being an

1 * Special Appeal No. 10 of 1874. o
. @ 4Bom, H. 0. Rep. 173, A.0 J. | ® 2 Mad. H, C. Rep. 184,
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