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[ORIGINAL CIVIL.] . '
ﬁeforc Str M. R, Westropp, Kut., Chicf Justice, and ﬂh Justice Green. -

BHAVAN MULJT (Poarxtrer) v. KA'VASJT JEHANGIR JASA'WALA' axp-
PEROSHA’ MERWANJI, LiqUipators oF Tig AMRAor-Miuy CoMPANY
(DEFENDANTS), *

Order and disposition—True owner—Indian Insolvent Act {11ih dnd 12t7b Vic.,
Cap. 21, Sec, 23 )— C‘onstmcme trustee.

N, an original allottec of five shares in the A Company, assigned them to B. No
transfer was executed, and no notice of the assignment was given to the company,
which subsequently went into Lquidation, N became insolvent, B sued the

liquidators of the company for the amount due in respect, of'the v five shares on-the
{irst distribution of assets.

Held that at the time of N’s insolvency the plaintiff was the truc owner of
the shares within the meaning of section 23 of the Indian Insolvent Act (11 aq:tc?. 12
Vie,, ¢,21), and thatas he had omitted to give notice to the company, of the ;smgn_'
ent to him, and as lie had procured no transfer to be executed in his favour ‘which
the company, under their articles of association, were bound to recognize, he had
consented that the shares should remain in the order and disposition of N, gnd,
consequently, the shares and the right ta reccive any distribution of assets in res-
pect of them, vested, upon N's insolvency, in the Official Assignes,

Semble—The principle that a person who is under an obhgatmn to convey pro
perty to another is, in a Court of Equity, a trustee of such property’ for the latter, .

does not apply in cases where the reputed ownership clause.of the Insolvent Ach
is in question."

B parte Littledale ) and In ve Sketchley (2) followed.

THis was a case stated for the opinion of the High Court, under
section 7 of Act XX VI, of 1864, by J. O’Leary, First J: udge of the.
Court of Small Causes it Bombay.

The plam‘mff sued to recover from the defendants the sum of.
Rs. 1,000, being the amount of the first digtribution of assebs in
the Amraoti Mills Company, at the rate of Rs. 200 per share, in
respect of five shares in the said company held by the plaintiff.’

One Négardés Parmanandés had been the original allottee of

‘these shares, for which, however, no certificate had been issued.

The only document which he had obtained, showing his right to
the shares, was a receipt- signed by the secretaries and treasurer

. of the company for the amount of the first call,

* Bmall Canse Court Reference, Suit No. 15, 753 of 1876;
16 DeG., M, & G, 714, @) 1 DeGh & 7,163,
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In November 1874, Négardds Parmanandds assigned the shares’

in question to the plaintiff, and handed over to him the above-

mentioned receipt. No transfer was ever executed, and no notice

of the- assignment was given to the company. By the articles
of association the company was not hound to recognize any
interest in a share other than that of a registered shwreholder

Subsequen’cly to the assignment to the plaintiff, Ndgar das{becamoﬁ

insolvent, and in October 1875 the Amraoti Mills Company went
into liquidation.

The First Judge of the Small Cause Court found for the defend-,
ants on the ground that the right of Nigardds Parman'mdas to

the shares was only a chose in action ; and as no notlce of the as- .

signment to the plaintift had been given, the shares remained in

" the order and disposition of the insolvent Négardds Parmanandds
at_the date of hisinsolvency, and thereupon passed to his assignee. -

. On behalf of the plaintiff the opinion of the High Court was
required on the following questions :—
1. Whether plaintiff was the owner of the five shares in gues-
tion within-the meaning of the 23rd section of the Indian Insol-
- vent Act (11 and 12 Vie., cap. 21) ? ‘

, 2 Whether, supposing plaintiff was the true owner as afore-
said, the said shares were in the order and dlsposmon of said
Nagardas Parmanandés at the time of his msolvency 4

~ Tnverar ity for plaintift,

Mayhew for defendants.

The judgment of the Court was delivered by

GREEN J. :—The action in this case was for the recovery of the
sum of Rs. 1,000, being the amount of the first distr ibution of assets
in the above-mentioned company (in liguidation), at the rate of -

Rs. 200 per share, in respect of five shares in the company held by
the plalntlff

The factg appearmo' flom the case, stated by the Judge, were
a8 Tollows ;e

That five shares in the company were allotted to one Négardis
Parmanandas before the 30th November 1874 ; that no'share cer-
tificates were ever issued ; ; that the only document thh__ Négardas
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‘ever obtained,as evidencing his right to the five shares,was a receipt

for Rs. 1,250, the first call on five shares in the company, which
receipt was signed by the then secretaries and treasurer of the
company. The receipt was in the following form :—

“ Receiyved from N4gardss Parmanand4s, Esq., the sum of rupees
one thousand two hundred and fifty, being the amount of first call
on five shares of Amraoti Cotton Mills, as per allotment No, 132.

Bombay, 27th October 1874, .
(Signed) Voixarr BroraERs.”

It was further found by the Judge that, on or about the SS?th
November 1874, Nagardés, by a certain document (& copy OfWI{lch
is annexed to the case) of that date and for valuable consideration,
purported to assign his right in the said shares' to the plaintiff.

This document, signed by Négardés, and stamped, was in the
following form :— ‘

“To M. Bhowanji Mulji written by Négardés Parmanandds.
To wit. I have this day sold to you five shares, namely, five sl'la.res
of the Amraoti Cotton Mills Company, Limited, on receiving
Rs. 750, namely, seven hundred and fifty, in cash, at- the Vrate of
Rs. 150, namely, one hundred and and fifty, per 1 share. I have
given in writing (this) receipt of the first call in respect of' thet%e
above-mentioned shares, and if any one makes any objection m
respect of these shares, I am duly to make answer to you, a,r%d ]f
any profit or loss ensued regarding these shares, all (that) is on
your head, and you are duly to pay the calls in respect of these
shares, which may have to be paid hereafter.” ",

Tt is found, further, that no notice of this assignment was given

- to the company ; that the company went into liquidation in Octo-

ber 1875; that there were surplus assets distributed among th'@'
shareholders ; and that Négardds had become insolvent, and his
property had passed to the Official Assignee under the -Indian Tn-
solvent Act., -The date at which he filed his petition for the benefit
of the Act is not stated in the case. :

-

The action, it appears, was for the amount of assets alleged to
be payable to the plaintiff in respect of the said five shares, of
which he claimed to have become and to be the holder.
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The J udge at the hearing passed _a,yve'fdict for the defendants on
the ground, chiefly, that the right of Négardds Parmanandés to the
shares in question was only a chose in action ; and as no notice of
the assignment had been given, the shares xemamed in the order
and d1spos1t10n of the insolvent Nagardas at the date of his in-.
solvency, and, therefore, passed to hisassignee, Such verdict was,
however, upon the 1equest of the plaintiff’s attorney for the state-
~ ment of a case for the opinion of the High Court, made subject to
the oplmon of the High Court on the following questlons —_

1. Whether plaintiff was the true owner of the five shares i
question within the meaning of the 231d sectlon of the Indian
Insolvent Act? :

‘2.  Whether, supposing plaintiff was the true owner as afore-
said, the said shares were in the order and disposition of the said
Négardds Parmanand4s at the time of his‘ihsolvency ?

The words of section 23 of the Indian Tnsolvent Act (11 and 12
Vic., cap. 21) on which the present questlon arises, are as follows:—
~“If any insolvent shall, at the time of ﬁhng his petition, &c., by the
consent and permission of the truc owner thereof, have in his
possession, order, or disposition any gbods‘ol'r chattels whereof such
insolvent is reputed owner, or whereof he has taken upon him the
sale, alteration, or disposition as owner, the same shall be deemed
to be the property of such insolvent so as to become vested in the
Official Assignee, &c. *’

It was argued on behalf of the pla,mtlﬂ:' tha,t the operation of the ‘
section of the Insolvent Act, above cited, was excluded by the fact -

- that the bankrupt Nagardas was a trustee of the five shares for the
' plaintiff, and that the case was goverhed by Re Bankhead's Trust.
It was there held thatthe bankrupt had constituted himself a trustee
of certain policies of insurancé (vetained, however, in his own pos-
session) for the purpose of answering certain appropriations to his
own use-of trust funds in his hands. It was held that the bankrupt,
‘being trustee of the policies for the purpose aforesaid, was the
proper person to be in possession of them, and was, in fact, himself
the real owner of them within the meaning of the provision of the
English Bankrupt Law as to reputed o:vnership by a bankrupt, of

W2 K. & J, 560. )
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goods and chattels ; and that the provision in question applied only
where the bankrupt and the real owner were distinet persons. That
authority does not, however, we think, apply to the present case,
for the reason that we do not consider that the insolvent Nigardds,
for the purposes, at least, of this case, was in any proper sense of the
word a trustee of the shares in question here. The instrument of
assignment of the 30th November 1874 does not purport to be a
declaration of any trust. It is, no douabt, as an instrument of
assignment, ineffectual to transfer the shares, having regard to
clauses 16 to 22 of the articles of association of the company
(which were put in evidence at the hearing before us), thougl} 1.
would, we consider, have had effect given to it as an-agreement to
transfer, had the plaintiff brought a suit against Ndgardas to have
a regular transfer executed, which would be in conformity to the

articles of association of the company. Though, no doubt, in a

certain sense one who is under an obligation to convey property to
- another is, in a Court of Hquity, a trustee of it for the latter, yeb

this principle has not, it seems, been applied in.casgs. Where V.th:e
reputed ownership clause of the Bankrupt Act is in duestion,.
asmay be seen from the cases of Ex parte Littledale,@ and»Rer
Sketchley® A number of anthorities were cited in the argument”

" which had more or less bearing on the questions under con-

sideration. But we consider that the two cases we have just

~ mentioned are more distinetly in point, From a consideration
~of these authorities we are of opinion that, at the time of the

‘ insolvency of Négard4s, the plaintiff was the real owner of the

shares in question within the meaning of section 28 of the Indian - -
Tnsolvent Act, and that inasmuch as he had omitted to give to
the company any notice of the assignment to him, and had, in fact,
no transfer or assignment at all executed in his own favour which-
the company, under their articles, were bound to act upon or
in any way to recognize, he, the plaintiff, had consented that the
shares in question should be in the “order or disposition »* of the
‘insolvent. Thero was nothing done, in our opinion, which would
have prevented Nigardés from exeouting a formal transfer of the
shares, in conformity with the articles of association, to another per-
son, which transferthe company would havebeenbound torécognize.
®6DeC, M. & G. 714, (2) 1 De@, &J.163
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This bemg 80, We are of opinion that the shares, with the conse-
. quent right to receive any distribution of assets in respect of them,
vested in the Official Assignee of Négardis.

~ The questions, therefore, referred for the opinion of this Cour
musb be answered in the affirmative, and judgment will be entered
for. the defendants. The plaintiff must pay the defendants’ costs
- of " resevving the said questions, and stating the same for-the opi-
~D501i of this Court, and the costs incidental thereto.
Attorneys for the plaintiff i—Messrs. Jqﬁ'eréd% and Payne.
] Attorneys for the defendants :—Messrs. Ardasir and Hormasjec.

[APPELLATE OIVIL]

Before Mr. Justice Melvill and Mr. Justice Kemball.

- UMEDMAL MOTIRA'M (oRIGINAL PLAINTIFF), APPELLANT, v, DAVU.
BIN DHONDIBA’ (onmmAL DEFENDANT), RESPONDENT.*

Incomplete conty act-Act IX. of 1872, Section 39— Registration—Evidence —det 1.
of 1872, Section 92, Proviso (4)—Oral agreement to rescind a registered contract.

"D sold a house to P, and executed a deed of conveyance which was duly regis-
tered. - The -purchase-money, however, was never paid by P, who, consequently,
never obtained possession. Shortly after the conveyance had been registered,
P returned it to D with an endorsement thereon to the effect that it was return.
edﬂ because P was unable to pay the purchase-money. The right, title, and
“interest of P in the ‘house was subsequently atfached and sold under a decree
obtained against him by the plaintiff. The plaintiff became the purchaser, and
sied D for possession. The lower Courts threw. out the claim, on the ground that
the property had not passed to P, the sale to him being incomplete.
. Held—_
Q. The sale of the houge by D +to P wasnot incomplete. The deed purported
to maké an immediate transfer of the ownership of the house to P and P accord”
: ingly became the owner of the house.

{2). . The endorsement on the conveyance, not having been reglstered could not
affect the property. v

" (8). The conveyance by D to P having been registered, no oral agreement to
regeind it could be proved under the Indian Evidence Act (L. of 1872), scction 92,
proviso (4).

(4). The plamtlﬁ' therefore, as purchaser of the right, title, and interest of »,
became legal owner of the house, but subject to all P’s liabilities ; and as D had a
lien upon the house for the amount of the unpaid purchase money, the plaintiff

- could not-obtain possession without paying off this charge.

* Second Appeal No. 818 of 1877,
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