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Before Stv M, R, Westropp, Kty Chief Justice, and M. Justice Wes

LAKSHMA\I RAMCHANDRA JOSHI AND ANOTHER (ORIGINAL DEFEN-
DANTS), APPELLANTS, v, SATYABHAMA BA’L, winow or GoviND Na'RA'
YAN (ORIGINAL Pratstirr), ResroxprNt,*

Hindu law— Widow—Maintenance— Charge on estate in the hands of purchasers
with notice— Notice,

In a suit for maintenanco bronght by a Hindu widow against her husband’s bro-
ther, who was tho sole surviving membor of that husband’s family, and against
Lond fide purchasers for value from him (tho defendant) of certain immoveable an-
cestral property of the family,

Held—

The mero circumstance that such purchasers had notice of her claim, ig not
conclusive of the widow’s rights against the property in their handsf

If the. property were sold in order to pay debts (not incurred for immoral
purposes) of her husband, or his father, or grandfather, or for the benefit of the
undivided family, or to satisfy a former decree obtained by the plaintiff herself
against the same defendant for maintenance, such sale would be Vahd ‘against
her, whether or not the purchasers had notice of her claim, - .

Per West, J. :—According to the Mitikshara, sons must, from the moment of
their father’s death, be regarded as sole owners of the estate, yot with a lla.blhty to
provide for the maintenance of their fathor's widow, and with a competence on the
widow’s part to have the estate made answerable. If the sons makea division of
the estate, they must allot to their mother an equal share, and the same to any sonless

widow of their fathér. The widow has no proprietorship in the estate before its par-
tition, but”she has an equity to a prowswn which the Courb wxll enforce - to guard
her against atbempted fraud.

The debts of the deceased owner take precedence of the maintenance of the
widow. The estate is properly applied, in tho first Instance, by the sons as managers
in payment of such debts.

By a sale of the propelty, the sous cannot evade a personal liability to prowde
for the widow, - :
- If a mother, foregoing her claim to a soparate provision out of the paternal
property, resides with hor sons or stop-sons, and is maintained by thetn, she must
submit to their dealing with the estate. A fraudulent alienation for the purpose of
defeating her clmms, will not be supported, but the particular assignee for value -

acquires a complete title. :

In the case of a widow of an ordinary co- pmeener as against the survmng
members of the joint family, her claim being strietly to maintenance only, regulated
by the circumstances of the joint family, it appears that, although she may have her
maintenance made a chargo on the property, yet, if she should refrain from that
course, she leaves to the co-parceners an unlimited estate to deal with at their dls-
cretion and in good faith,

* Special Appeal No, 135 of 1877,
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If there is an ample estate left, out of which to provide for the w 1(10\\ or if,
Lnowmu of a proposed sals, she doos not take any step to secure her own interest,
ho imputation of bad faith, or of abelting it, can Le made against the pmchascr ofa
portion of the joint property. If the widow, on the other hand, is not’ accoptmrr
support from the eo-parcener, if sho lives apart, and if the cstato is small and insuffi-
cient, it isthe vendee’s duty, before purchasing, to inquireinto the reason for the sale,
and not by a clandestino transactiou to prevent the widow from asserting her 11ght
against the intending vendor, It is in this connection that tho doclrine of notice be-
comes of importauce,

The knofvledge of collateral rights created by agreement, in equity f reqnenﬂy
qualifies thoseracquired by a purchasor. Tho widow’s right to maintenance is a 11"‘1(3
" maintainablo against the holders of theancestral estate in virtue of their holdmg no
less through the operation of the law than if it had been created by aoxoement and
so when the sale prevents its being otherwise satisfied it accompanies the pr operty as
a burden annexed to it in the hands of a vendee with notice that 1t subsxsts, thounh
equity as between the vendee and the vendor will make the propertv ‘retained by
the latter pnmzmly answerable,

Whether such 2 claim by a widow against tho estate of her deceased husband
in the hands of a purchaser, is enforceable or not, does not depend upOll whether
the remainder of the estate in the hands of the heir has been exhausted What
was honestly* purchased, is free from her claim for cver. What was: pul chased in
furtherance of a fraud upon her, or with knowledge of a nﬂht which ,would thus be
prejudiced, is liable to her claim from the first. The relations of the parties are
determined once for all at the moment of the sale,

There -is no authority for the doctrino which makes the clalm of widows not
entitled to a share of property in case of partition, a real charge on the inheritance,
and ranks the claim of widows who are so entitled as a mere moral ° obhgatlon In
all cases it is a claim. to maintenance merely, not interfering (so ]0110 as it has not
.been reduced to certainty by a legal fransaction) with the right of the actually parti-
cipant members to deal with the property at their discretion, provided this dealing
is honest and for the common benefit,

“Tho reduction of the number of surviving co-paveeners to a.single person
malkes no difference in the widow's legal position. The rights and obligations of
_the original co. -parceners fall at last to the sole survivor. The ‘HdO“f3 must be
‘maintained by him out of the property, but he may still deal with the estate at big
discretion in the absence of actual fraud or of a decree which has converted some
‘widow’s claim into an actual right én 7e.  The purchaser from him takes a perfectly
good title, and one which, if good at the time, cannot be impaired by Bllbse‘luent
changes in the circumstances of the vendor’s family.

. Authorxtxes on the subject of Hindu widow’s mamtenance reviewed,

Tau1s was a special appeal from the demswn of W. Wedderburn,
Judge of the District of Thénd, amending the decree of the Subor-
dinate Judge at Alib4g.
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The plaintiff Satyabhfunc\bal a Brahman Wldow, sued in the
Court of the Subordinate Judge of Alibdg to recover Rs. 188- 10-8
on account of maintenance for forty months from 11thJune 1869 to
5th October 1872, and for an order entitling her to maintenance
at the samorate, duringher life-time, from the three defendants
personally and from the joint family property. The property
was valued by the plaintiff at Rs. 4,000, and it had been sold by
Mé4hédev, defendant No. 1, brother of the plaintift’s deceased hus-
band Govind, to Lq,kshm'm, defondant No. 2, who sold a parb of it
to Vishnn, defendant No. 3

Méhadov did not appefu’

‘Lakshman, defendant No 2, answered that the plaintiff had
no claim against him or against the cstate, which was first m01't-
gaged to him by Méhddev and afterwards sold for Rs. 1,400 m
order to pay debts, for which the plaintiff’s husband was liable,
and to satisfy a decree for maintenance obtained by the plaintiff ;
that the cstate was not worth more than Rs. 400 ; that a porbion
of the estate, consisting of a garden, had been sold by him to
Vishnu, defendant No. 3 ; and that the remainder ploduced only» '
enough to pay the Government assessment, the cost of repairs, Lhe
interest on the purchase-money, and the maintenance awarded to
Sarasvatibdi, a widow belonging to the family whose husband was

o half-sharer in the property.

The third defendant Vishnu, answered that the plam’mﬁ had no
claim against the property in his hands ; that he had purchased
from Lakshman a garden which had been sold to Lakshman by
Mshédev to pay the debts of the plaintiffs husband and of the
joint -family and the maintenance awarded to the plaintiff herself;
and that the said garden was already charged with' the cost of
maintaining a lamp in the temple of Rdmeshvar, with an annual
payment of Rs, 18 to Sarasvatibdi, and with the Government as-
sessment, '

The Subordinate Judge of Alibdg decreed that tho plaintiff
was entitled to maintenance from Mihddev, defendant No. 1, but

not from the family property, which had been purchased by the-
other defendants,
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Against this decree the plaintiff appealed to the District Judge.
.The two points mainly argued before him were, first, whether, in
consequence of a former suit, which the plaintiff had blought for
mamtenance from the year 1864 to the year 1866, the plaintif’s
present suit was res Judicate'; second, whether the plaintiff’s main-
tenance was a charge on the estate in the hands of the purchasers
who had notice'of her claim. Both these points were decided by the
District Judge in the plaintif’s favour. He, therefore, amended the
decree of the Court of first instance, and directed that. the plaintiff
should recdver from the family property in the hands of defendants,
Nos. 2 and 8, at the same ratcas was decreed to her in her former
suit. He was of opinion that, looking to the deed: of sale (e‘{hlblt
No. 34) executed by Méhddev to Lakshman, as well as to the decree
formerly obtained by the plaintiff (exlibit No. Sa) , there could be
no doubt that the purchascr was aware of the plaintiff’s. clalm ; and,
following the decision in the case of Srimati Bhag gabati Dasa V.
Kdnaildl Mitter and others,m passed a decree for the plalntlff

The defendants appealed.
MT Shéntdram Na drdyan for the appellcmu
. Méhddey Olimndji A]Jtc for: ﬂ:\e 1esp0ndent

The arguments and cases cited f.ully appear in the following
judgments : —

‘Wgstrore, C. J.—The first question, raised at the hoaring of this
appeal, was whether the cause of action’ alleged by the plaintiff
Is 7es judwata We have fdleady, during, the argument, stated
our opinion to be that, inasmuch as the former suit brought by
her was for maintenance flom the year 1864 to the year 1866,
and the decree made therein aoamst M ahadev Nérdyan personally
was not prospective and not arramst the ancestral estate, and the
present suit is for maintenance from 11th J une 1869 to 5th October
1872 and for an allotment of futme maintenance out of the an-
cestral estate, this suit is not res judicata.

T may observe, however, that it is to be regretted that, in the
former-suit, an order, awarding to the plaintiff future mmntomnce,
was not included in the decres. It is not) .desirable that there

() 8 Beng. L. R, 225,
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should be several snits in respect of the maintenance of one widow. ,
The system of seeking or granting relief piecemeal, subjects both .
plaintiff and defendant to much unnecessary expense and trouble,

and is only advantageons to the legal profession.  Such a course

ought to be discountenanced, so far as may legitimately be done,
by the civil Courts. :

It has been properly admitted that the defendant Lakshman,
when he accepted the deed of sale (exhibit 84) from M4hidev
Nirdyan, had notice of the plaintif’s claim for maintenance.
Indeed, Lakshman’s learned pleader relics on the alleged fact
that a part of the consideration for the sale to Lakshman -was
money paid by him in or towards satisfaction of her claim for past
maintenance against Mah4dev, her brother-in-law. It has also .
been rightly admitted that Vishnu, when he purchased the garden
from Lakshman, was aware of the plaintiff’s claim. Under these
circumstances, his right to resist the plaintiff’s claim is dependent
on that of Lakshman to do so. , i '

- The District Judge has held thab the fact that Lakshman anhd‘
Vishun had such notice, bound the immoveable property in their
hands, and left it subject to her demand.

It appears, however, to me, on consideration of the Hindu law
as administered under the Mitdkshara and Maytkha in this Pre-
sidency, that the circumstance of notice of her claim for mainte-

nance is not conclusive of her rights as against the immoveable

. property in their hands.

Putting her claim at the highest, it cannot be regarded as
sﬁperior to that, amongst Hindus, of & son against the ancestral
estate. A sale by a father for payment of the debts of his own
father or grandfather, not contracted for immoral purposes, is

- 8ood as against his son. Even if the father have sold ancestral.

property for the discharge of his own debts, not incurred for im-°

moral purposes, and the application of the bulk of the proceeds

in payment of those debts have been satisfactorily accounted for,

the fact, that a small part is not accounted for, will not invalidate

the sale—Girdhdree Lall v. K. antoo Lall® Nérayandchdryd v.

Ndrso Krishnu,® Narada (Dr, Jolly’s Translation), p. 98, pl. 82.
M L R, 1'Ind. Ap. 321, () I, L. R. 1 Bom. 262,
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“The same rule is applicable to the present case. And, even if
the ‘ancestral property devolve upon a Hindu widow, she would
not only be justified, but it wounld be her duty to apply i, if neces-
- sary, in payment of the debts (not contracted for immoral pur poses)
of her deceased hnsband or of his father or grandfather—May{ikha,

ch. V,sec 4, pl. 17,20; 1 Dig,, bk. T, ch. V,pl. 171, Comm. ; 2 Stra.
H. L., 280, 281, 282;1 West & Biihler, 68; 1 Morris S. D, A,

Rep. 184 ; 2 Borr. 127 (Reprint).

Therefore, if the mortgage by Méhddev to Lakshman, or the '

sale t0 him, were made for the purpose of paying debts of Nérdyan,
who was father of Govind as well as of Méhddev, or of Nérdyan’s
~ father, or for the purpose of paying the debts of Govind himself,
and- such debts were not of an immoral natme, the mortgage
and sale would be valid as against the plaintiff, whether or not

Lakshman had notice of her claim for maintenance. A fortiors,in -

" sofaras the consideration for the sale to Lakshman consisted of

money advanced by him in or towards the’ plaintiff’s past main-

. tenance, or in or towards satisfaction of her decree and the costs
of her suit against Mahddev for past maintenance, it would be

- & valid consideration, and would bind her independently of the
fact that Lakshman had notice of her clalm

- Tn sofar as the consideration for the deed of sale con51sted of
the amount due on the mor tgage, ib Would be a valid considera-
“tion to the extent to which, on the grounds already mentioned,
the mortgage itself would be sustainable againsthyivthe widow.
- If any portion of the consideration, éitherfpff the mortgage or of
the deed of sale, consisted of moneyé;?'raiggd for the purpose of
paying debts, other than those alveady mentioned, but incurred
for the benefit of the joint family, such portlon wonld be rightly
deemed a valid consideration so far 45 it may extend.

T refrain from expressing any opinion as to the rights of a
widow who obtained a decree against the family estate for pros-
pective maintenance, if subsequently the creditors of her husband,
or of his father, or grandfather, instituted an administration suit,
against her and the surviving parceners, praying a sale of the es-
tate, and application of the proceeds in payment o_f the debts due
to creditors by her husband or his father or grandfather,
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The decreo of the District Judge should, I think, be reversed
(except as regards his+finding that the suit is not res judicate in
the plaintiff’s former suit for maintenance), and the cause should
be remanded for re-trial by the District Judge on the merits. On
such re-trial, the District Judge should determine whether the
mortgage of the 6th January 1867 by Mah4dev to Lakshman Was
mainly executed for the purpose of raising money to pay the debts
(not incurred for immoral purposes) of his father or grandfather
or of his brother Govind, or of any one or more of them, or of -
paying other debts incurred for the beneﬁb of the joint fannly
whereof Govind and Mghédev were amongst the members 5 and
whether the deed of sale (exhibit 34) of the 245h July 1867 was
mainly executed in consideration of the moneys due on the Said{ )
mortgage, or of moneys applied in payment of such debts as
aforesaid, and of moneys applied in or towards the claim of the
plaintiff for past maintenance, or of the amount due to her for.
such maintenance and costs awarded to her by the decree in her

former suit for maintenance.

The costs of this guit and of hoth appeals should be dlsposed 0f
by the District J udge in such manner as may be just.

West, J.—Satyabhémabéi, the plaintiff in the preseﬁt case, 1.

“the-widow of Govind Nardyan who died united in interest with-

his brother Méhédev. As Mshédev refused to pay her the main-
tenance to which she was entitled, she sued him, and obtained a .

“decree, under which. it appears that she was pé,id rupees one

hondred and thirty-four nine annas and nine pies by the defendant

- Lakshman. on account of Méhadey (exhibit 85). This Lakshman .

is the purchaser, by the document (exhibit No. 84), from Méhddev

‘of the family estate, and a part of the consideration specified is.

“rupees (300) three hundred, borrowed to pay the maintenance.
of Mahadey’s sister-in-law under a decree.” ~Lakshman, there-
fore, knew of Satyabhémahai’s existence, and the right she set up -

~when he purchased the property. So, too, did Vishnu, the third

defendant, who purchased a portion of the property from Laksh- -
man.  He inquired from Mahadey how Satyabhdmébéi’s subsiste
ence was to be provided for ; but, being told that certain rice-land
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liad ‘been reserved for the purposc, he rested content with that
mere assurance,

The District Judge, following the casc of Srimati Bhagdbati
- Ddsi v. Kanailgl Mitter and others® has held that the notice
thus brought home to Likshman and Vishnu makes the joint
property answerable for the maintenance of Satyabhdmabdi, and
h"f has pronounced in favour of her right, as against the property
purchased by Lakshman and Vishnu, to maintenance at the rate
| settled as appropriate in the former decree against Mshddev.

Tt is now contended that Satyabhdm4bai’s maintenance was not-
‘ such:\a charge on the estate as to give her any kind of proprietary
interest in it ; that her right, however limited in amount by the
© value pf her deceased husband’s share in the property, is a merely
personal one against Mdhddev, and that notice of what is nob
really a charge in the sense of an interest in the property, cannob
~ convert the merely personal obligation into a real right, by way
Qf incumbrance on the property, accompanying it into any hands
whatever into which it may pass. The alienation, too, it is argued,
was to enable Méhddev to pay off debts chargeable against tho
- united brethren while any remained to form a joint family with
Mahdadev, or else contracted by the plaintiff’s husband Govind, and,

therefore, properly met by a sale of the joint property so far as .

- necessary to defray them within the limits of his share, out of
which alone Satyabhdmabai, it is urged, can claim a maintes
nance. '

In the recent case, pelating to the same estate as that now
before us, of Lahshman v. Sarasvatibds,® it is said if the
vendor was absolute owner, it is clear the sale conveyed absolute

. ?wnership of the property to the vendee, the first appellant. But
if that was not the case, it is equally clear that by the sale such
right only passed to the vendee as was possessed by the vendor ;’
and, after a discussion of some of the cases on this subject, the
Jearned Judges arrived ab the conclusion that they do not
‘f establish that the maintenance of a Hindu widow is a charge

ron any such property (as in this case) in the hands of a bond fide

v,purc_:haser from her late husband’s snccessors.”  In one of those

) 8 Beng. L. R, 225, ® 12 Bom, H. C. Rep. 69 ; ee. p. 71,
B 147—2
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cascs, however, (Heerdldl v. Mussamut Kousilldl,®) the Court cer-
tainly say that the widow’s right to maintenance is not merely ““
right of action against the heirs personally who take the property,”
but “ a charge on the property which formed the estate-of her
husband ;” which charge the Court accordingly enforced against
the purchaser of part of the family property, though with an
equitable reserve in his favour that execution should first pro-.
ceed (if possible) against the vendors, In Rémchandra v. Sdvitri-
bd® also it waslaid down that ¢ by Hindu "law the maintenance
of & widow is a charge upon the whole cstate, and, therefore,
upon cvery parb thereof”” It istrue that the learned Judge,
Sir R. Couch, C. J., who .delivered the judgment of the Court
on that occasion; afterwards (S. M. Nistarins Dési v. Makhanldl
Dutt)® declined to recognize its authority, ¢ The question,” he

“says,  there; was as fo whether one br other could be sued alone,

and it was held that he could ;”” but still the one brother appears

to have been sued as holdmg part of the family property, nob as
liable apart from that circumstance, so that, as regards the co-

parceners in possession, the case must be taken as an authority

for the position that the widow’s maintenance is a charge on the 4
property, and not merely against the person—a distinction which
is necessary to ‘support the decision in several other cases.

In the case of Mussamut Golab Koonwer v. The Collector of
Benares, it was held that the confiscation of an estate dxd not .
annul the right of the mother of the owners, who had inherited

(it, to maintenance out of it. The learned Judges in the case of

Lakshman v. Sarasvatibdi) explain the decision of the Privy.
Council as having proceeded upon a tacit concession of the wi-
dow’s right by the Government. Phear, J:, in the case of Gunga -
Béee v. The Administrator General of Bengal (21.J.N. §.124) as
quoted by L. Jackson, J., in Adhirance Narain v. ;S’ﬁana Mali,®
explains the decision in another way, ¢ The plaintiff’s right
to maintenance,” he says, ¢ had by her husband’s death become
an actual charge on the estate in question before-the cause of

) 2 Agra Rep. 42. @) 4 Bom. H, C. Rep. 73, A.C. J.
(3 9 Beng, 1. R. 27, - (4 4 Moo. Ind. Ap, 246.
(5} 12 Bom, H. C. Rep. 69., 8 1. L, B. 1 Calc. 365 ; see p.-374.
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forfeiture had accrued.” This scoms to be only what may be
said of the right of every Hindu widow whose husband has' left
property out of which her maintenance can be supplied ; and
the case is an authority, though under tho circumstances not a
. strong one, for the widow’s maintenance const1tutmn' a real 1ntcr-
est in the estate.

The other cases, referred to by our learned colleagues, do not
appear' when taken with several other important demswns, to bo
necessarily decisive of the question at issue in the plesent case ;
and, considering the diversity of views that has existed on. ‘the
important topic of the Hindu widow’s maintenance in 1elatlon
to the family estate, it seems desirable to examine the sub;ect
rather more at large.

Through her marriage a Hindu woman, according to Jimiita
Vahana,® acquires an interest in her husband’s property, though
only, according to some writers, of a secondary kind, such as may
‘be divested by a gift by the husband to a third party. A higher
interest could certainly not be assigned to her consistently with -
‘that text of Manu (chap. VIII, pl. 416), which ranks her along
with a son and a slave as incapable of having wealth exclusively
her own,@) but this interest has been deemed enough to entitle
her to an equal share with sons when her husband makes a parti- *
tion of his property.®® "The Vyavahira Mayikha deals even
with the reunion of a wife with her husband, which implies a
previous partition, in the sense probably of the allotment of a
share in a division with the sons. Apastamba denies (Coleb. Dig.,
bk. V., ch. IT, pl 89) that such a partition can take place, because
of the essential unity of the married pair,—a reason which could"
not apply after the husband’s death. That event, however, while
removing the superior and dominant interest of the husband,

1) Daya. Bhiga, ch, X1, “sec. I, pl. 26: Jagannath, see Coleb. Dig., bk. V.,
ch, VIIL, sec. I., pl. 415 ; see also Smriti Chandrika, ch. IV, pl. 9 ; ch, IX., sec. 2,
pl 14 ; ch, 1L, sec. I, pL-19,

) Vyzw Mayﬁkha, ch IV, $6C, 10, pl. 7 ; Smriti Chandrika, ch, 9, sec. L,
pl. 12-13, "

-

(3 Coleb, Dig, bk, V., ch. IL, pl. §7, 88, Comm,.
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eppears to have been recognized by, at least, some of the Smritis

&8 bringing out the wife’s right into greater definiteness. Manu
(chap. V., pl. 148) and Nérada (Pt. 1, ch. III., 36) alike insist on
the dependence of women ; yet Narada (Pt. I, ch. ITI, 39, 40)
assigns to the widow, on her husband’s death, a general control
of the estate in priority even to sons. Manu (chap. IX., 104) -
says that a partition cannot be made during her life by, the sons
~—cannot be made, it has been understood, without her assent -
—and H. H, Wilson (Works, vol. 5, p. 28) makes the necessity
of this consent a ground for her right of absolute disposal over
the share allotted to her in the partition (2 Str. H. L. 383).

this Presidency the sons’ right to a partition, as it subsists against -
their father, subsists also against their mother ; but the widow’s
right has not been regarded by the shéstris as originating in the
partition, though a sepavate cffect is thus given to it (Miték., ch.
I, sec. VIL, pl. 1) Inthe case at 1 West and Biihler, 27, Q. 10,
and in several other cases, asat 2 West and Biihler, 29, the’ ‘widow
has been pronounced entitled to a share equal to-that of a smgle

son, who, being such, could not make a partition. in.the sense

to which the text of the Mitdkshara directly applies. That this
‘share is not a mere maintenance to be allowed in the discharge
of a filial duty,) appears from the passage of Vyésa quoted in the
Vyavahéra May{kha, chap. IV, sec. IV., pl. 19 :—¢ Even childless
wives of the father are pronounced equal sharers.” ~The soms,
therefore, who in a partition fail to allot the proper share to their
mother, can be compelled to do it afterwards : 2 West and Buhlfal ,
81, Q. 8. In Bengal it has been held that themother is a neces-
sary parby to a suit brought by a son for a partition : Laljeet .Sringh
v. Rijeoomdr Sing.®

If the mother is a necessary party to a suit for partition, it is
hard to conceive of her as not having an interest in the property

- as distinguished from amere claim against the persons of her sons

for a sufficient allotment.® It is consistent with the existence
of this interest that in many cases, such as that of Subchandur
Bose v, Goordopersad Bose (Sir F, Macn., Cons. H. L., 62), an order

(1) Manu, cited Coleb, Dig., bk. 3, ch. IV., pl. 397, Comm.

(® 12 Beng, L, R. 373 ; see p. 383, S.C. 20 Cale, W, R. 336
(3} Coleh, Dig., bk, V., ch, II,, pl, 89, Comm,
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to provide a suitable maintenance for the widows, cven sonless
widows, of a deceased father should have been regarded as a ne-
cessary preliminary or ingredient of a decrec for partition. In
the case of Comulmony v. Rimmndth,® Seton,d., says':‘ “ The
right of a Hindu female to maintenance is one peculiarly need-
ing protection, and ought notto be defeated, but upon the clearest
grounds. A nuptial or testamentary gift by the husband might
have this effect, or, ab all events, might put her to her election.”
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In that case, the partition had been made under a will Whic_hv be-

‘ queathed the whole property to the sons without mention of the
widow ; but her right was maintained by construing the will as

having tacitly reserved it. In Jodoondth v. DBrojondth,® a mother :
who had taken some benefit under her husband’s will, was declared °

entitled, on a partition amongst the sons, to so much as with her
legacy would make her share equal to one of theirs. This seems
to be in substance allowing the widow to elect to take a son’s
ghare against tho provisions of the will.

+The debts of the deceased owner, as Mr. Shz’mtérémv" Nars- -

‘yan pointe@ out, take precedence even of the maintenance of
‘the widow. In the caso at 1 West and Biihler, 68, the shdstri says
that the alienation of a house by a widow who has inherited it
from her busband, must be made for the payment of his debts in
precedence of her own subsistence. The same obligation, how-
ever, or even a stronger one, rests on the sons (2 West and Biihler,
Intro. xxviii). According to the letter of the texts they are not
to divide the paternal estate until the paternal debts are paid.
Yet this has never been held to prevent them from acquiring a
complete right, and even separate rights, in the property through
the egistenﬁe of debts at the time of their father’s death. They
may even dispose of the estate notwithstanding the existence of
such debts, and convey a good title to a purchaser: J. amiyatrdv
Parbhudas.®  If the widow of a man who has left sons, there-
fore, has an interest in the property itself, that right is in no
Way inconsistent with the estate’s being charged with the debt of

) 1 Fulton’s Rep. at p. 203. " ®12Beng L. R, 385..
() 9 Bom, H. C, Rep. 116.
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the deceasod husband, or with other debts for which it may be
made answerable.  Her rights may be postponed to those of cre-
ditors, because she shaves the ownership of that out of which
their claims have to be satisfied, and which is most plopetly ap-
plied to such a purpose in the first instance by the sons as mana-
gers of the joint estate. ‘

In the case of Mangala Debiv. Dingndth Bose Sir B. Pea-
cock, C. J., ruled, with the entire concurrence of Mitter, J., thab
an adopted son could not convey to a stranger such a right to the
family dwelling as to deprive his adoptive mother of her right of
residence. For this position a Bombay case, Prankoonwar v.
Devkoonwar® is quoted, and reference is made to a passage of -
Katydyéna in Coleb. Dig., b. I, chap. IV, t. 19. This precept,
which the Court construed as of legal and not merely moral obliga-

tion, seems to put the requisites for the maintenance of the family

on the same footing as the family dwelling. If the one cannot be
affected by alienation without a due provision made for the widow,
neither, it may not unr easonably be contended, can the other.

" The authority of this case is recognized in Srimatti Bhagdibati v.

Kanaildl Mitter,® where Phear, J., applies it to support the pro-
position that, < as against one who has taken the property as heir,

the widow has a right to have a proper sum for her maintenance
ascertained and made a charge on the property in his hands.. She

may also, doubtless, follow the property for this purpose into the
hgnds of any one who takes it as a volunteer, or with notice of
hér having set up a claim for maintenunce against the heir.”

T5 has been followed and extended in the case of Gauri v. Chan-

drdmant,® in which the purchaser at an exeention sale of the rights
of a nephew was successfully resisted ag to one-half of the famlly
dwalhng by the widow of the judgment-debtor’s uncle.

These several authorities, no doubt afford, in combma’mon,
strong - support to the proposition that a widow’s maintenance,
-especially as against the sons, is a charge on the estate, a right
i e in the fullest sense adhering to the property, into whatever
hands it may pass. Jagannath insists on her rightto a partition as

®) 4 Beng, L.R. 72, 0, €\ J. @) 1Borr. 404 ©  ( 8 Beng. L. B, 225
| ) L L, B 1A 262, :
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against her sons,® ‘and, according to Sir W. \Iacmrrhton,@)’
““the widow (in Bengal) is not only cntitled to share an undivid--

ed estate with the brethren of her husband, but she may require
from “them a partition of it, although her allotment will devolve
on the heirs of her husband after hLer decease,” and this right

was, on the anthority of a number of unreported cases, recog-.
nized in the recent case of Svwddiince Dossce v. JOJesbch(z/zcl/(c'5

Dutt,®: though declared subject to the discretion of the Court.
It is not easy to see how a widow who cannot be deprived of her
proper share by her husband’s will, whose maintenance is sccured:
by a text recognized as legally binding, and must be'providcdv
for in any partition, and who may demand a severance of her pro-
per aliguot allotment, can, as to her life-interest, be less than an
‘actual co-sharerin the estate. Yet Jimfita Vihana says: ¢ There
1s neither partition nor co-parcenary with the mother”® —mno
co—pajl‘cepary, as he explains, in the special sense of membership
of a ;]/O/int Hindu family.® In the recent case of Baboo Din Daydl
Lal v. Baboo Jug Dup Nérdin Sing® the Privy Council (25th
July 1877), holding that a purchaser at an excoution sale of the
father’s interest had acquired a right only to a severance of his
share as distingunished from the sons’, recognized that, in the par-
tition to be thuy made, the wifc also of the judgment debtor, if
he had one, might be entitled to an allobment. This is to be
referred to the-wife’s right in her husband’s property acquired by
her marriage. As to this “there is no proof”’—the Diya Bhdga
says (chap. XL, sec. I., pl. 26)—“ that it ceases on her husband’s’
death. But the cessation of the widow’s right of property, if
there be male issue, appears ouly from the law ordaining the
succession of male issue.” Jimiita Vihana in this way makes oub
that, while the widow’s right to her husband’s whole share or
whole estate subsists in spite of the survival of other undivided
co-parceners, it is extinguished by the superior right of a son,
grandson, or great-grandson, through the operation of the special
texts in their favour. In Bengal, then, it seems that the widow -
has a complete prop11et01sh1p, subject to restrictions on waste,
o Coleb. Dig., bk. V., ch. IL, pl 89, Comm,
&) 1 Macnaghten’s Hindu Law, 49. - @& L L R 2Calc. 262,

9 Déya Bhdga, ch XL, sec. L., pl. 30. (4 Ibid.
© L, R, 4 Ind. Ap. 247.
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as against otlier co-parceners ; no proprietorship at all as against
sons. Yet in Bengal, as in the provinces governed by the Miték-
shara, “when partition is made by brothers of the “whole blood
after the demise of the father, an cqual share must be given to
the mother.”® The mother’s ownership, which has, -according
to this view, been extinguished, revives again on a -partition
amongst her sons. Their ownership in the mean time is complete.
The mother’s vight during that time may be considered as in some
degree analogous to the wife’s equity to a settlement under the
Bnglish law. Out of prudence and affection her deceased husband
would have made a distinet provision for her had that seemed
necessary. She may ab any moment require that such a provision
be made by the sons, and duly secured. They cannot free them=
selves from the co-parcenary relation without giving her an equal
share. Although, therefore, her power of disposition is in many

. respects limited to her own life, there secms to be nothing unrea- -

sonable in pursuing the analogy somewhat further. As it isa
consequence of her forbearance that the cstate is larger by the
particular portion that she might have required to have dlstmctly
settled on her, she may fairly claim, as against her sons’ assignees -
ot creditors, a maintenance allowed as a charge on the estate
which they appropriate, except in cases of a 1esponsibility arising
from her fraud or direct participation in the sons’ transactions.
As regards her husband’s united brethren (and brethren here are
the type of all co-parceners), the widow’s right appears, according
to the Déya Bhédga, to be developed into a completed owner-
ship, subject to its proportion of the common burdens, at $he mo- -
ment of her husband’s death. If she chooses, she may forth-
with have her own share ascertained and separated. . But this is
placed by the Ddya Bhiga® on the ground that the several co-
parceners are really rather like temants in common, each having

" a right only to an aliquot, though unseparated, portion, so that,

on the death of one, there is no right of survivorship to inter-
cept his widow’s right of succession under Yajnévalkya’s text,

which the Bengal lawyers apply to a united as Well as to a
divided family ®

() Diya Bhagn, ch, IIT., sce. IL., pl. 29, ) Chap XI., sec, ‘I;, pl. 25, 26.

() Daya Bhéga, ch. XL, sce, L,pl, 26, 46 ; Coleb, Dig., bk. V., ¢h, L, sec. L.,
pk i, Comm,
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This right of survivorship, on the other hand, is fully recog-
‘nized by the Mitdkshara as excluding the widow and the other
. heirs .in the enumeration of Yajndvalkya, when there are undi-
vided co-parceners to take the cstate. The rule is a conse-
quence of the doctrine® that the right of each co-parcener ex-
tending to the whole estate, it is fully owned as to every part
notwithstanding the death of onc of the joint-tenants.® If the
Co-parceners of the deceased were his sons, they, as in Bengal,

take in_preference to all other pretenders.() If they make a

division. of the estate, they must allot to their mother an equal
share, and the same to any sonless widow of their father; but
this does-not of necessity invest the widows here, any more than
in Bengal, with a proprietorship in the estate before its partition.
The sons must, from the moment of their father’s death, be re-
g’e.mrded as sole owners, yet with a liability to provide for the
~ Widow’s maintenance, and with a competence, on the widow’s
. Part, to have the estate made answerable. In the case of Baijun
Doobey ~v. Brij Bhookun Léll Awusti® the Judicial Committee
-say : “The maintenance of Net Kouwar, the widow of Muddun
Mohan, was a charge on the inheritance which came from Muddun
Mohan. The liability to maintain the mother passed to Chinté-

- man when he got the estate of his father, and, when the estate

passed from Chintdman to his widow, the liability to maintain
Net Kouwar still attached to the inheritance,® and Doorga (the
~son’s widow) was bound to maintain her out of the inheritance.
Apart from the general obligation to maintain aged parents,? the
relations out of which this right of the widow springs, appear to
_exist ag effectively under the law of the Mitdkshara as under that 4
of the Diya Bhéga. Her moral identity with her husband is no
- less complete ; her rights as a widow succeeding to the estate are
rather more' extensive under the western than the eastern law.

() Mitéks,, ch, IL, sec, L., pl. 19, @ Mitéks., ch, I, sec, L, ph, 30,
. (3 See Smiriti Chandrika, ch. XIL, pL 9.
() Mitdks,, ch, I,, sec. XL, pl, 28, 33, sec. L, pL 8, sec. V.

c ®) L. R: 2 Ind. Ap. at p. 279.
® See also Peacock, C, J., in Khetrdmdni Ddsi v. Kashindth Dds, 2 Beng. L. R.
atp. 34, A, J. © . o

™ See Coleb. Dig., bk, V., ch, VI, pl. 379, Comm; 2 Macn, H, L, 1145

1 West and Buhler, bk, I, ¢h, 1L, see, L, Q, 2.
B 147—-3
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She has been pronounced entitled to a provision ont of her hus-

band’s property, given or bequeathed by him to another (Q. 1837
M. 8. Surat, 5th June 1847). But the joint tenancy, under the
Mitékshara, of the sons with their father giving them an owner-

ship antecedent to the rights of the widow as such, not as in

Bengal® coming into existence only at the same moment with
those rights, they may be here regarded by the subtlety of the
Hindu lawyers as holding & more completely untrammelled power
of dealing with the estate without regard to the widow’s claims,-
however subject they may be to moral reprobation should they
needlessly dispose of it, and however impossible it may be fo:
them to escape a personal liability for the widow’s maintenan.ce-( )
Thus in the case ab 1 West and Biihler, 24, Q. 5, the shéstri de.-‘v
nies to a step-mother any right even in the paterna}i houge “as
against her step-son. At 2 West and Biihler, 81, Q. 4,158 case of
a creditor of a son seeking to enforce his decree againsbahouse
inherited by his debtor from his father. ~ The widow seb up.a

. claim to a moiety of the dwelling, but the shéstri’s answer is: A

son, after the death of his father, acquires a perfect right to his
property, and while sons are alive the widow has no-claim to his
property. She cannot, thevefore, claim any share of the house.”

Tt seems opposed, therefore, both to the text of the Mitdkshara
and to the constructions of the local interpreters to regamd the
widow’s maintenance as “a eharge on the inheritance taker% by
the sons in the sense of a perfect right in re. At the same time,

" as the maintenance, even of a concubine, *is a burden placed upon.

(the estate) by Hindu law,”® which may properly be secured by

‘an investment or other secure provision under the direction of

‘the Court, the widowed mother or step-mother may. demand, ab
)leas’o an equal protection.; Her right, then, ,thou_gh re§tmg on &
somewhat different theory, appears, on the whole, to stand prac-
tically on the same level here as in Bengal. ¢ The widow’s claim -

" to maintenance from her husband’s estate, 3 Mp, Ellis says, “ig
absolute, unlimited by circumstances ; but then\ 11; is only a claim

() Ddya Bhiga, ch. L, pl. 12-14,
(® See Nérada in 1 Weost and Bihler 355 ; 1 Str. H. Le172. °

©) See Vrandavandds v, Ydmundbdi, 10 Bowm, H 0 Rep at p. 232 Kheme
Lor v, Umidgshankar, Ibid, 881,
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to maintenance, and it is not correct to éay that she is entitled to
any share or division.”® The sous taking the property subject
to the burden of maintaining the widow, are in a position bearing

some analogy to that of a husband becoming owner at law of- hié ,
wife’s property, but bound to provide for her support.. The origin

of the obhgatmns no doubt, is quite different ; but, in the relations
to which they give rise betiween the parties and in their bearing
on the property, they seem to be very mearly alike. - If, then, a
mother, foregoing her claim to a separate provision out of the
paternal property, resides with her sons or step-sons, and i is main-
tamed by them, she must submit, I think, to their deahng with
the estate. A fraudulent alienation for the purpose of defeating
her claims, as pointed out by Sir G. Turner, V.C.,, in the case of a
wife (in Tidd v. Lister®), will not be supported ; but the particular

‘ asmgnee for value acquires under such circumstances a complete
title not, impaired, like that of the assignee in insolvency, by the.

~then obvious incapacity of the insolvent son to support out of the
estate those whose maintenance is -a charge on it.  The char ge
must; T think, be regarded as an equitable one of a specml kind,
enforceable in all cages in which the mother or step- mother hvmg
apart is not maintained by the sons, but not in other cases, except
under circumstances which affect the good faith of a transaction
by which it is sought to get rid of the burden.

In the case of a widow of an ordinary co-parcener as against-
the surviving brothers or cousing forming the joint fainﬂy, her
identity with her deceased husband® canmot be VconSi'dered lesy -
‘than where the husband was separated from his brethren and
has left sons. But the right of the widow rests on different texts,
Katyayéna, as quoted in the Vyavahara Maytkha,® says: “In an
‘undivided family, if the husband have died, the widow obtains
maintenance or a share of the property for her life.”® The

M) 2 Stra. H. L. 307.
(2) 10 Hare 140. ( 1 Mad. H, C. Rep. 475. }
() See 1 West. and Bithler 9, and Coleb. Dig., bk. V., ch. VIIL, pl. 481,
Comm, ; Stariti Chandrika, ch. XT., sec. L, pl, 35,
(5) Svaryste svamint stri tu grasichehhidanabhigini,
Avyibhakte dhanﬁ}ls’an tu prﬁvpnotyﬁmam{lantikum.
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passage of Narada® to a similar effect applied by the Vyavahira

Maytikha® to the widows of unseparated and of reunited bre-
- thren, is by the Mitdkshara @ limited to the latter class ; but

- Axp ANoTHER Vijnyéneshwara refers to .it, mot for the purpose of cutting

v
Sarva..

BHAMA’BA'L,

down the widow’s advantages, but in order to support -her
right to complete inheritance. His antagonist desiring to re-
duce her to a mere maintenance jn all cases, he contends that the .
passage relied on cannot extend beyond the widows of reunited
brethren ; but as he admits the claims of the wives and daugh-
ters of dlsquahﬁed persons® and of the concubines of one de- -
ceased to a provision,® which in the latter case is directed to be

“made by the king, succeeding as ullimus heres, by « exclading of

. . . 32
setting apart a sufficiency for the food and raimentof the women,
it follows, & fortiori, that he could not have meant the widow of
one who had actually held as a qualified co- parcener to be left
destitute, or dependent on the mere caprice of the survivors of her
husband amongst the males of the united family. ~ The passages
in Manu® which forbid a woman to make a hoard® out of the
common property, and reserve from partition only the ornaments
usnally worn by her, being immediately followed by an enumer-
ation of the males disqualified for inheritance, and an injunction
that all are to be supported, that injunction is in all probability
meant to extend to the widows disqualified by their sex as well as
the brethren excluded by their defects, Nérada distinctly impo-
: (1) Bhritrindmaprajah preyat kas chichchet pravrajeta vé,

Vlbhaqera.n dhanan tasya s'eshdste stridhanam vind.

Bharanafi chisya karviran strindmijivanakshayat,

Rakshanti s'ayyAm bhartus’ chedachchhidyuritardsutvitt, :

"Among brothers, if any one dic without issue, or cnter a religious order,

let the rest of the brethren divide his wealth, except the wife’s separate property.
Let. them allow a maintenance to his women for life, provigled these preserve
unsullied the bed of their lord, But if they behave otherwise, the brethren may
resume that allowance,” (Borr., ch, IV,, sec, VIIL, pl..G.)_ ‘

@) Ch, 1IV,, sec. VIIL, pl. 6. (3) Mitsks., ch. IL,, sec. L, pl. 20,

) Mitdke, ch, I, sec. X., pl. 13, 14, () Mitéks,, ch. IL., sec. I, pl. 27; 28.
() Ch. IX,, pl. 199, 200.

(M The word ¢ nirhara”is by the Vlmmltrodaya, 2 West & Biihler 74,

and the Vyav. May., ch, IV, scc. X., pl. 8, construed expenditure ;” bub the

translation of Sir W, Jones and Colehrooke Dig., ch, V., text 474, seems to agrec

* best with the context as woll as with the ordinary use of the word,
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ses O the duty of maintenance on the brethren, and there is no indi-
cation that Vijnysneshwara, in assigning to the widows under some
circumstances more than this, intended in any caseto allow them
less. He seems rather to have taken it for granted that no question
could "arise in the case of the widow of a deceased member of a
joint- family, and the passage cited in the Mayfikha is a mere ex-

plication, not-an extension, of the doctrine of the elder authority.
This right to maintenance under the Mitdkshara law takes the-

Place of the general right to an actual possession of her husband’s

share, which, as we have seen, is allowed by the Déya Bhéga,.
notwithstanding the subsistence of a state of union between the.
deceased and his brethren. Yet, ag in the division of an estate
by -co-parceners there is no express injunction to assign an aliquot.

portion to any widow except the widow of a father, a distinction
"may be taken, and has been pressed upon us, as to her rights in
ordinary cases anterior to division, which, it is argued, are of a
merely personal kind against the surviving co-parceners. . The
text of Katydy4na, which we have already quoted, is agamst
this ‘contention, and Sir T. Strange says that in every case “an
allowa,nce...... proportioned to her support...... with a reference
-to the amount of the property so as, at the utmost (as has been
said), not to exceed a son’s or other parcener’s share,” is to be
made to her, and that ¢ carc should be taken to have it secured.”’®
He thus places the widow of the ordinary co-parcener appa-
vently on exactly the same level with a mother seeking mainte-
nance from her sons., -His language is adopted in the case of

Sakvarbdt v Bhavangi,® though with the less weight for other

cases, a3 the question there in controversy was between a wi-
dowed step-mother and her step-son. - The case of Rdmchandra
- V. Sdvitribdi,® already referred to, is in itself more decisive in
recognizing the widow’s right generally.as a charge ; but one of

(M Nérada, Pt. 2, ch. 13, slokas 26, 28 :—
" For sloka 26, vide note (1) supra, page 512,
Sloka 28. Mrite bhartaryaputrayah patipakshal prabhuh striydh,
leyogﬁtmamkshésu bharane cha sa is’varah.

¢ 'When the husband is deceased, his kin are the guardians of his childless
widow ; in disposing (of her) and in the care of her, as well as in her maintenance,
they have full power.” (1 West and Buhlez 355.)

@1 Strange H, L, 171, ®) 1 Bom, H. C, Rep. 198,
. ® 4Bom, H, C, Rep. 73, A, €. J,
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1877. the learned Judges who gave that judgment declined afterwards,

Laksmmax a8 we have seen, to recognize its apparent irhport. In Rdazdbdi
%}f?gﬁ}; v. Sddu,") a widow having been sued by her husband’s heirs for
AND ANOTUER hig property in her possession, this Court, though it appeared thab
mif};if\l;” the deceased had made a will in favour of the plaintiffs, dlref;ﬁed,
""" in remanding the case, that an award of maintenance to the widow
should be included in the decree. On the other hand,"it was ruled
by the late Sadr Court in Bhugwunt v. Goozdbaed® that a.decree
for maintenance obtained by & widow against her husband’s brother
did not prevent his selling with a good title his share in the fami- |

ly dwelling so as to exclude her claim upon it. This decision
agrees in principle with one reported at N. W. P. Rep. for 1860; .

p. 447 ; butb it is opposed to that at 2 N. W. P, Rep. 184, which
says that, though “the widow is bound tolook to the heir for her .

maintenance and to claim it from him primarily rather than from
the estate transferred or wasted,” yet the estate may neverthe-

less be in the last resort answerable to her claim.” - The decxslo'n

of the. Bombay case, it may bo observed, was opposed to the opi-

" nion of the shéstri at Sholdpur, and the sale was by one bro-

- ther to another, so that the widow’s right to residence may have-

been supposed to have remained unaffected. Otherwise the case

is opposed to that of Mangala Deli v. Dindndth Boce,® and

to that of Gauri v. Chandrémani,? to which we have already
referred, as well ag to the Bombay decisions 1eferred to by Su B..

Peacock in Mangdla Debi's case.

The right of the widow of a deceased co-parcener o mamte-

nance as a charge on the estate in which her husband had a share, °

_as well as against the co-parceners personally who have taken
that share, has been recognized in several cases by the High Courb

ab Caleutta. In Anand Moyeo v. Gopdl Chandar Binerji® it is

said of the widow resisting the purchaser from a surviving co-

parcener : “There may be other property in the hands of Dwar-

kén4th oub of which that maintenance can be derived, and if there

is no other, there is nothing to prevent her from suing to establish

her right to make her maintenance a charge upon ‘the property

purchased by tho plaintiff.” In Mussémut Khukroo Misrain v.
® 8 Bom. H. C. Rep. 98, A, C. J. (® 8§ Har. 120 i
® 4 Beng. L, Rep. 72, 0. C. J, 'L L. K. 1 Al 262,

©) Cale, W, R, for 1864, 810, -
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Jhoomuick Lall Dass, ® a case from the Mlthlla District, a widow
‘sued to enforce ‘an equity of redemptmn which she said had des-
cended -to her in succession to her husband, who, she a]leged ‘had
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her, and the Court say : ““But with the ﬁndmg that her husband
- ““died a member of the joint family, all her claim disappeared, and

. ““ she has no interest whatever in the fwmlly estate. ‘It has been:
“ eontended that her claim for maintenance is a charge on the‘;
“ estate, and that, therefore, she has an interest in keepmg the

“ estate in the family ; hut, as a matter of facb change of ownershlp '

“ would not affect her lien, and if she failed i in getbmg her main-

“ tenance from the members of her late husband’sfamﬂy, she could.
“ make the estate chargeable with it info whose hands soever it

- had fallen under the foreclosure.” The doctrine laid down in these
-passages, appears to be substantlally 1dent1cal Wlth ‘that of the
“High.Court of Allahabad to which I 1ately referred It ‘apparently
-~ involves the inconvenient consequence. of subJectmg the owner-
- ship acquired by a purchaser to a sort of springing use dependent
- on the solvency of his vendor, and the honesty of the vendor and
. pelhaps several other persons. No aubhorzty, so far as I can re-
~ collect, is to be found for such an ‘estate. subject to a right so
- uncertain and so calculated to injure the value of property. Either

the land can be sold or it cannot, and only mghts in- existence at -

the time, or certain to come into existence on the expiration of
- some particular estate, are recogmzed in derogamon of the owner-
ship. The widow’s claim being strictly to maintenance and main-
tenance only, without any defined share in the estate. even on.
partition, and the kind of mamtenance even that she can claim
being dependent on the perhaps ﬂactuatmg circumstances of the
* joint family,® it appears that although she may, at her will, get
“her clairh recognized as chargeable on the estate in the hands of
the co-parceners, reduced to certainty, and secured as a specific
~charge on the estate, or, as Kdtydyana says, by  the allotment ofa
share for her life,”’® yet if she should refrain from that course in

M 15 Cale. W. R. 263.

@ See Ramlulv Lakmichand, 1 Bom, H. C. Rep. 51, App. ¢ Johurra Bibee v,
Sreegopdl, I, LR, 1 Cale, 470.

® See Rampershad Dewdrry v. Sheochurn Dass, 10 Moore’s I A, 490. The
right of the ordinary co-parcener’s widow, either before or after partition, is still -
only to mmntenance, not to a share, as in the case of 'a mother, , -

.
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the hope of sharing the improving civeumstances of the family or
through mere carelessness,she leaves to the co-parceners anunlimit-
ed estate to deal with at their discretion, and must share their ill
as well as their good fortune. The case of Ramldlv. Lakmichand®
affords an analogy on which this proposition may be rested. = If,
indeed, there should be an alienation or wasting of the pro-
perty for the very purpose of depriving her, and possibly oth.ers
in the like situation, of their subsistence, such a proceeding being -
a fraud upon persods whom the Hindu law, like the Enghsh ‘
lova,rds as deserving a special protection, and being in direct
opposition to the precept which forbids the alienation of that
which is needed for the sustenance of the famﬂy, would be pro--
nounced invalid, or subgect to revision in the interest of tho
persons thus prejudiced. The analogy of the Enghs'h law as to
debts chargeable on the estate taken by an heir, 1S'bu17',ve?r‘5'
partially or not at all applicable. According to that law, a ll.ablh*
ty for debts does not constitute a charge on lands before a judg--

. ment is obtained against the heir of a deceased, and ranks subse-

quent to any alienation, even equitable, toa bond fide purchaser or-
mortgagee (British Mutual Investment Company v. Smart®), be-
cause this liability being a creation of the law can extend no furtl‘xer
than its clearly-defined scope ; and a debt is not by the E»]lghs'h--
Courts regarded as binding the debtor’s conscience,so ag to make it |
inequitable to deal with his property as he can. - Even the charge
created by a prior judgment, has not the effect of binding the
property, however capable of being made an interest in e, and

- ranks subsequent to a later judgment which is first registered

(Benham v. Keane) ® Now, indeed, under the statute 27 & 28
Vie., c. 112, sec. 1, a judgment creditor acquires no charge on

.. his judgment debtor’s land until he has taken itin execution.

It cannot be said that, under the Hindu law, the heir’s or surviv-

ie . . 3 3 i
ing co-parcener’s conscience is not affected by the widow’s claim

to maintenance out of the estate he has taken. It is the object -
of a direct injunction ; and the purchaser, who joins him in de-
feating that provision, may properly be himself made subject to.

M 1-Bom H, C, Rep, at p. 51, App:
@' L. R, 10 Ch, App, 567, v ()81 Ls J, Ch. 129, -
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the charge. If there is an ample estate oub of which to provide
for the widow, 5o that she may still get her claim fixed: and secured,
- or, if knowmo of the proposed sale, she does not take any step to
secure her own interest, no imputation of bad faith, or of abet-
ting it, can be made against,the purchaser of a portion of the joint--
property. If the widow, on the other hand, is not accepting
support from the co-parcencr in satisfaction of her claim ; if she
lives apart, and the estate is small and insufficient, it is the ven-
dee’s duty before purchasing to inquire intc the reason for the
sale, and not by a clandestine transaction to prevent the W1dow
from assertmg her right against the intending vendor

- It is in this connexion that the doctrine of not)lce becomes
of importance, and thus in Srimati Bhagdbati Dasiv. Kanailal Mit-

~ ter, ® Phear, J., says, the widow “ may also, doubtless, foﬂow the’

property for [her maintenance] into the hands of any one who
_tukes it as a volunteer or with notice of her having set up a
claim for maintenance against the heir.” The dlstmctlon:taken

between.the volunteer and the alienee for value, rests rather on .

English than on Hindn notions ; and for ¢f noticeiolf her ];'z;ving
set up a claim” we should rather substitute  notice of the exis-
tence of a claim likely to be unjustly impaired by the proposed
transaction ; but, in so far as notice is recognized as making an
1mportant dlﬁelence, the principle is correct and 1mportant It
is said, further on in the same judgment, “ when the property

passes into the hands of a bond fide purchaser without notice, it

cannot be -affected by anything short of an already existing pro-

prietary right ; it cannot be subject to that which 1s not already a

specific charge, or which does not contain all the elements neces-
sary fu.o its ripening info a specific charge.” TIf this is to be

applied to the Bombay Presidency, it may be said that the widow’s

claim in every case does ¢ contain all the elements necessary for its
ripening into a specific charge:” it only needs formal assertion
to obtain recognition. But, nevertheless, I do not think it can
be called an “ already existing proprietary right. Under the.
. English law the knowledge of collateral rights frequently qualifies

M) See per Wood, V. C., in 31 L. J, Ch. at pp. 134, 135, and per Turner, L. J.,
i., at p, 139,

. ()8 Beng. L, R, at p. 228,
- Bl47—4
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those acquired by a purchaser ; there is a class of cases, for in-
tance, of which it is said thab © where the right comes into exis-
tence by covenant, the burden does not, at law, run with the
scrvient tenement ; but equity says that a person 'Wh(_) takes it with
notice “that a covenant has been made, shall be compelled fo
observe it (per Mellish, L.J., in Leceh v. Schwoder.®) In the case
we arc considering, the right does not come into-existence by co-
venant, but it is a right maintainable against the holders of the
ancostral estate in wirtue of their holding, no less through ‘the
operation of the law than if it had been created by agreement ; and
so, when the sale prevents its being otherwise satisfied, it accom=
panies the property, as a burden annexed to it, into the hands
of a vendee with notice that it subsists. Equity, as betiveen

"the vendee and vendor, will make the property retained by the

latter primarily answerable; but such property there must be
to make the sale and purchase frec from hazard where the. vendee
has knowledge or the means of knowledge of a widow’s claim that
cannot be satisfied without recourse to what he proposes to buy. -

In Baboo Goluck Chunder Bosc v. Rinee Ohills Ddyee®
it is said: “It has been settled by more than one decision of
this Court that when a purchaser purchases property from the
heir with notice that a Hindu widow s entitled to be maintained
out of it, the property in the hands of the pur chaser continues to
be charged with that maintenance,” and to this the Court add an
opinion that it is not a correct proposition of Hindu law t0 say -

- that in all cases s Hindu widow is not entitled to follow the pro-

perties from which she is entitled to obtain her maintenance in
the hands of the purchaser, unless she af first attempts o vecover
her maintenance from the heir at law.” In this latter statement;
if it be taken strictly, I concur; but I think. that, whether the
property purchased is subject or not subject to the charge, de-
pends on the conditions which I have alveady considered. The
law steps in only to counteract what it regards as a furtherance of
an unconscientions attempt o evade a sacred duty.

The Court, in the case just referred to, dechned‘to entertain the

question of whether the widow’s claim for maintenance was sub-

WL, R 9Ch App, abp. 475, . - (925 Cale, W, R. 100,
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Ol*dmate to the dcbts binding .on the family. "Even in the casé -

of a mother, however, her share, like that of a son, 1s mtendcd to” Laksmiax

be fixed on a division of the property after the ffmnly dobts have

been paid.® Much more is this the case with the’ W1d0W of an
- ordinary co-parcencr, who can never demand any premse ahquot
share at all, only sustenance accor ding to the means of the f'zmlly
Those means are not, in honesty, available excopt Wlth a dcduc-

tion for debts unpald This principle is properly 1n51sted on in:
Adlirdnee Niriin Ooomzu_/ v. Shond Aali.® [The cwse of Gan_/abab‘
v. Sitdram® might have been disposed of by refelence o the:
‘same . principle There the ancestral house had been sold for:
debts, and the claim was one, as the Court say, whlch tho son;
lnmself if ahve, could not have resisted.” This bemg 50, 1t was’
not necesszuy, I think, to place the decision on what seems to me’

the more than doubtful ground, that a daughtel-m law: cannob
claim malntenance when the father-in-law has sold the ancestral
property.®™ A passage from the Viramitroddya is quOued in sup-
port of the judgment, which I have not, for want of a’ pfecise re-
ference, been able to verify, but which is probably a ‘repetition
merely of the common maxim “ He who takes the pr ope1ty (Where

there i property) shall bear its burdens.”® That surviving co-

. parceners, by merely selling the estate or changing its form, should
~be able to get rid of the obligations properly attached to it®
~would be & premium on trickery opposed equally to the spirit of
the Hindu as of the English law. In Srimati Bhagabati Désiv.
Kammlal Mitter,m already reforred to, this point is touched on;

“and 0bv1ouQIy,” according to Phear, J., ¢ the consideration re-

ce1ved by the 'heir for the sale of the deceased s property will, so

fa;' as’ the widow’s right of recourse to it is concerned, take the
place of the property sold.”” It will take its place so long as it
remains undissipated ; but as « the Hindu wife, upon her marriage,
passes info and becomes a member of (her husband’s) family, it

-2 West and Biihler, Introd., pp. 28, 36. @1 L. R: 1, Cale. 3“3 ab p 377,
" (I L R. 1AL, 170. :

@ See CoIebrooke in 2 Str, H. L. 412, and the judgment of the Privy Councll
in the case of Sri Virddd Pratdpd Raghunddd Deo v. 8ri Brozo Kishoro, I L. R
1 Mad. at page 81 ; Agra Sadar Reports for 1859, p. 52, and for 1863, p. 6385
Mad, Sadar Reports for 1849, p. b.

©) Niérada, Pt. I, ch. III, sloka 18 ; Pt. IT, ch X111, slokas 26-27.

© See7 N W, P, H, C. Rep, 261 (F. B) () 8"Beng.'L, R, 225.
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is upon that family that, asa widow, she has her claim for mainte-
nance” (per Judicial Committee in Sri Virddd Pratipd Baghu-
nddd Deo v. Sri Brozo Kishoro Patt Deo, ® and her right is nob
extingunished by any wilful or negligent diminution of the means

of satisfying it. '

But while this right to maintcnance out of the family property
and at the hands of the surviving co-parceners may at all times
be exercised as against them, I find a difficulty in accepting the
doctrine that it depénds on how the widow’s claim may be or can
bé met, whether she can have recourse to property already sold.
or mortgaged to provide her with subsistence. I have already
discussed some of the cases bearing on this question. In the able
judgment of L. Jackson, J., in Adhirdnee Nérdin v. Shond Mali®)
that learned Judge, while holding that the widow’s lien (for such
it is called) for maintenance does not affect the estate in the hands
of a purchaser without notice of it, further lays down that it ope-
rates only on failure of property of the deceased in the heir’s
hands. The laws of inheritance applicable to the particular case,
which was before the learned Judge, may havevaried somewhat from . -
the ordinary rules ; but I should hesitate to recognize, as a principle
generally applicable, that “-it lay upon her (the widéw) to show
that his estate (that of the Raja who had succeeded her husband)
has been ‘exhansted before she could come upon the property in
the hands of the first defendant,”® and still more the converse
proposition that its exhaustion would create for her a new right.
‘What was honestly purchased, is free from her claim for ever: what
was purchased in furtherance of a fraud upon her, or with know-
ledge of a right which would thus be prejudiced, is liable to her

claim from the first. 'The relations of the parties are determined
once for all at the moment of the sale. ‘

Amongst the cases pressed on us at the hearing, was thab of
Khetrdmdni Dést v, Kashindth Dds.® In that case it was ruled
that a widow of a son who had died without property, was nob
entitled to a separate maintenance from her father-in-law. The
question was one under the Bengal law, according to which the

O L L.R. 1 Mad, at p, 81, @1 L. R, 1 Cale. 365.
. ® Ivid, at p. 398, @) 2 Beng. L R. 15, A, C. J.
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son, not becoming by his birth a joint owner with his father of the -

ancestral estate stands on a different footing from that which he
occuples under the Mitdkshara. Under that law the daurrhter-m-
law’s right to maintenance ont of the estate which her husband
shared, has been recognized in many cases.()  She seerns to stand
towards the father-in-law in the position of an ordmary widow of

a deceased co-parcener to his survivor, and thus the cases relatmg
to her mghts serve to define and illnstrate those of the Whole class ‘

.....

-owner by his son’s death, is pr evented from giving, in all or dinar y
cases, a perfectly good title to the property which he chooses to sell,

or that he can get rid of the obligation of maintaining his daughter-"
in-law out of it while it exists, and in spite of its non-existence, if
he has chosen to waste it. In the same case, Phear, J., delivering-

the ]udgment of himself and of Jackson and Hobhouse, JJ., says
that the maintenance of persons excluded from a share, ranks as a
real charge on the inheritance, while that of the daughter-in-law
is mo more than a moral obligation. But precisely the same word
“ bhar tavyasn” is used by Yajnavalkya to express the claim of
these persons and of their wives, and the same verb is used to
- express the right to support of a deceased co-parcener’s widow in
Nérada.® - I, then, the sustenance of persons entitled to no
~ definite shave, is an indefeasible charge in the one case, it must
apparently be so in the others.  In all, as it seems to me, it is a
claim to maintenance merely® not interfering, so long as it has
not been reduced to certainty by a legal transaction, with the
" right of the actually participant members to deal with the proper-
' ty-at their discretion, provided this dealing is honest and for the
common benefit, The case at 1 West and Buhler, 286, Q. 4, is not
stated with enough of circumstance to enable us to say whether
the debt for which a decree had passed against the active brethren,
was one incurred in fraud of the lame brother’s right. If it were
so'incurred, the property should apparently be charged to a reason-
o) See’ stalatchz v. Annasamy ¥, 5 Mad H. C. R. 150 ; Kumle Buhoo v. DMune.
slanker ;2 Borr. at p, 749- 750 3 1 West and Biihler, 10, 18, No. 287; Musstmat Lalti
v, G’cmga Bishaw, 7N, W. P, Rep, 261,

- () Pt. IL, ch. XIIL, sloka 28,
) See Manu, ch, IX., pl 202 ; N4rada quoted in the Smriti Chandrika, ch, XI,,

sce, 1, para, 34 ; and Katydydna in the Vivdda Chintdmani, p. 261,
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able extent for his maintenance ; if not, his rights would be limited
to a claim on his brethren and the property remaining in their
hands. The shdstri has quoted as an authority only the passage
from Yajndvalkya given in the Vyav. May., ch. IV., sec. XT, pl. 1,.
which is cited alsoin the Mitdkshara, () whence it may be inferred
that no passage more directly suppofting his opinion could readily
be found. Question 6, at page 288 of the same work, is answered
to the cffect that o dumb or mad man may claim & maintenance -
from the ancestral property, but the authorities cited are still only
those that we have considered. In the case of an idiot or lunatic,
the special guardianship assigned by Hindu law to the sovereign
would probably justify a greater intervention of the Courts than
would be proper in other cases; but on the exact exbent to which

this intervention could be carricd, it is not necessary t0 express an.
opinion,

The right of a co-parcener’s widow being such as we have
seen against the surviving co-parceners and, under circumstan-
ces, against the common property, the question has, lastly, to be
considered of whether the reduction of the survivors toa smgle
one, makes any difference in the widow’s legal posﬂnon W’here '
the claimant of maintenance is a mother , O even an unmarlled
sister of the co-parceners, and thus entitled on partition to a defi-
‘nite shar e, it is necessary, as wo have seen, that a share should
be assigned to her in the division of the common property. And;
a8 a judgment-creditor of a single member can work oub his de- -
‘cree only by means of a partition, the rights of the widow are
thus effectively preserved. Asis said in Svimatti Soorjee Money
Disee v.. Denobundoo Mullick,® ¢ Those who come in the place
‘of the 0110111&1 co-gharer by 11111er1tance, asmgnment or opera-
tion of law, can take only his rights as they stand, including,
of course, the right to call for a partition.”” Though the judg-
ment was afterwards -reversed by the Judicial Committee, this
principle was not questioned,® and in Rémchandar Dutt v.
Chander Coomdr Mundul® it is said that the ahenatlon of the

(1) Oh IL, sec. X., pl. . L. -
@ Mitdk, ch, I, sec. VIL, pl. 2.145 2 Strange H. L. 311
@) Boulnois, 228, (9 6 Moo. Ind, Ap. at p. 539,
) 13 Moo, Ind, Ap, 198. .
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shares of two out of three members, by mortgage and foreclosure,

merely substitutes the- status of joint ownership for that* of an.
- Ra’mcnrax.

undivided famlly,—m status, as the Judicial Commlttec say; ¢ only

share would be set apart and prescrved, after provision had been
made out of -the aggregate for debts properly incumbent on' the
whole family. In the casc oven of co- -parceners not having a
mother or sister to provide for, it has, as we kave seen, been defi-
nitely ruled that the Court in deerceing a partition may properly

assign an adequate portion to the widow of a deceased co-parcenci*

as a source of subsistence during her life (Rdmpershad Tewdrry v:
'_S% cochurn Doss) ®  When, therefore, the creditor of a single co-
parcener, amongst a group of first or second cousins, seeks thr oiigh‘

an enforced partition to obtain satisfaction of his separate debt;”
the Wldow s claim may well be recognized, and due provision 1 made‘

to meet it. But it iy clear that such a group is not obliged, in'a’
voluntary partition, to allot & part to the cousin’s or brother 'S Wi=

dow as a co-sharer. Her right remains after the lelSlon What 1b !

was' before it,—a right to maintenance and nothmg more, or, at’
.most, should she advance a definite claim, to a provision,: detor-
mlned according to circumstances, out of the property. And as’in
a dwmdhng brothelhood the rights and .obligations of four; ‘mem-
bers become those of three and of two, so do those: of thc two
fall at last to-the sole survivor. The widows must be mamtamcd
by him out of the property that has become burdened- W1th that

incumbrance ; but he is not, therefore, fettered in dealing Wlth the -

esiflza.te at his discretion, in the absence of actual fraud or of a decx oe
which has converted some widow’s claim into an actual nghb i re.

The purchaser from him, as in the familiar case of a sale by a -

father-in- law, takes a perfectly good title, and one which, if gOOd
at the time, cannot be impaired by- sabsequent changes in the
cwcumstances ‘of the Vendm s family.

In the present case, we hfwe it Iound as a fact that the pur-
“chaser Lakshman (defendant No. 2) was aware of the existence
and of the claim to maintenance set up by the widow (now plain-

(.10 Moo, Ind., Ap, 490,
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tiff) Satyabh&méb4i of the brother of the vendor Méhdder. Itis
part of his case that the property was first mortgaged and after-
wards sold to him to raise funds for the discharge of debts con-

ARD ANOTHER tracted by the deceased husband of the plaintiff, and-for the

Sartya.

BHA'M'ABA'T,

Y

satisfaction of a decree for maintenance obtained by Satyabhd-
mébéi against the vendor Mahddev. If mere notice, therefore,
of the existence of an undivided brother’s widow, and of a claim
to maintenance set up by her, was sufficient to bind the ancestral
property under all sircumstances and as against all othe.ar'elafim's,‘
the judgment of the District Judge in favour of the plaintiff
should be unreservedly upheld. He has awarded her mainte-
nance out of the property in the hands of Lakshman and his ven-
dee Vishnu at the rate adjudged to be proper in her former §u113
against Méhddev. But a full review of the laawv on this subject
has satisfied me that the ground of decision taken by the Courb
below is too narrow. For proper reasons, as for the discharge of
a debt incumbent on the family and on him as its sole surviving.
proprietary member, Méhiddev might sell the estate which had
thus vested in him. He could not thus affect the right of another
co-parcener’s widow Sarasvatibai, whose claimy had by means ofa
decree become a right in re adhering to the estate ; but the right
of Satyabhdmébéi, not yet reduced to definiteness and made-a
precise and actual charge on the property, could not prevent his
dealing with it at his discretion. If he sought to defraud her, he -
could not; indeed by any device in the way of parting with the
estate; or changing its form, get rid of the liability which had
come to him along with the advantage derived froin his survivor-
ship; and Lakshman—taking from him with reason-to suppose that
the transaction was ohe originating not in an honest desire to
pay off debts, or satisfy claims for which the estate was justly
liable, and which it could not otherwise well meet, but in a design
to shuffle off a moral and legal liability—would, as sharing in the’
proposed fraud, be prevented from gaining by it ;- but if, though
he knew of the widow’s existence and her claim; he bought upon
a rational and honest opinion that the sale was one thab could be
effected without any furtherance of wrong, he has, as against the
plaintift, acquired a title free from the claim which still subsists
in full force ag agamst the recipient of the purchase-money,
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Mé&hadev : Dabes Rawoot v. Heeramun Muhatoon.® As to Vishnu,
the sub-purchaser of part of the property, the same considerations
apply... He know of Satyabhémébai’s position and her clalm. If,

with this knowledge, he chose to purchase from Lakshman, him-

self but recently become vendee, he took the property with the
same risks as Lakshman,. If he acted in good faith and with due
care, he-is entitled to protection for his purohase

"These - bemO" the principles on which the case ought to have
been disposed of, and the question of notice, er:cept as an element
_ of the larger question of whether Satyabham4b4i’s interests were

fraudulently touched by Lakshman’s purchase, not-being ‘deter-
minative of the rights of the parties, I think that the decision of
‘the case solely by reference to that question in the Court below is
. to be regarded as having shut out the consideration of the ‘really
decisive issues. Was the sale justifiable under the cir cumstances ?
- Was it unfairly prejudicial to Satyabhdmabdi’s rights or remedies ?
Was. Lakshman’s and was Vishnu’s purchase made under such
circumstances that the property passed to each or either Of them
 exonerated from the liability to support Satyabhimé&bsi with
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which it was burdened in the hands of Mahidev ? That these
questions may be dealt with in the form prescribed by my Lord -

the Chief Justice, we must reverse the decree of the D1strlct

Court, ‘and remand the cause for re-trial and a new decree on the
‘merits, .
Decree reversed and case 7'em0moled.
(1)8 Cale, W. R. 2‘?3

[APPELLATE CRIMINAL.]
Before Siv M, R. Westr opp, Knt., Chief Justice, and Mr. Justice Melvill,
IMPERATRIX », BHAWA NI z1ix PANDUJI AND SAKHA'RA'M BIR
KHUNDOJL*
Or iminal Procedur e O’ode (Act X, of 1872), Section 268, Clauses 4 and 5—Dzssent
. of Court from verdict of jurors.
The “dlssent” referred to in the 4th clause of section 263 of the Cnmmal Proce-
dure Code (Act X. of 1872) must be such a complete dissent as to lead the Judge
1o consider it necessary for the ends of justice to submit the case to the High Court. -

‘Tz prisoners Bhawéni and Sakhérdm were tried by a jury be-
fore H. Phlllpotts Acting Sessions Judge of Poona, on a charge

* Criminal Appeal No, 15 of 1878,
B 1475

Februarj'r 14,
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