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[APPELLATE CIVIL.]

Before My, Justice West and Mr. Justice Pinhey.
RANGUBA'I (or16184L DEFENDANT), APPELLANT ». BIIA'GIRTHIBA'T
(or16INAL PLaINTIFF), RESPONDENT.
Hindu ktzo;A(Zoption—C’ompetencg/ of a wife to give in adoption—Conditional
- adoption—Non-fulfilment of a condition—Mistake of fact.
According to the. Hindu law prevailing in the Bombay Presidency a wife

isnot competent to give her son in adoption against the will, express or implied,

of her husband, the father of that son, or under circumstances from which the
husba.nd’s dissent can be inferred.

‘Where the natural father of the son given in adoption wrote to the adoptive
mother, a widow, giving his consent to the adoption on certain conditions,

Held that o non-fulfilment of one of the conditions rendered the adoption in--

valid, notwithstanding that the condition was unnecessary, and imposed in conse-
quence of a mistake as to the necessity for the assent of Government to the
adoption, -

Tars was an appeal from the decision of P. S. Binivile, Sub-
- ordinate Judge, Flrst Class, at Ahmednagar.

The Nimb4lkars owned considerable moveable and immoveable
property at Mirajgam, in the district of Ahmednagar. On the
death of Gajrabai, the proprietress, the property devolved on Jaya~

- vantrv,.who belonged originally to the Ranadive family, but had

‘been adopted into the Nimbalkar family by Gajrabdi.® At the
time -of Jayavantrav’s adoption (4th February 1865) he was
a grown-up man with two unmarried daughters, Bhagirthibai,
the plaintiff, and Rangubéi, the defendant in tho present suit.
J ayavantrédv died on the 15th of April 1869, leaving him surviving

~ his widow Gang4béi, his daughter Bhagirthibéi, who had married
in the meanwhile, and his daughter Rangub4i, who had not then
been married.

On Jayavantrév’s death thé property devolved on Gangdbii, who
continued in possession till her death on the 25th of January
1872,

.The plaintiff alleged that, ten days before her death, Gangébéi
had adopted Ga]raJlrav, the son of her sister, Vithdbai. At the
$ime of the alleged adoption, G4jrajirdv was an infant, fourteen

-.* Regular Appeal No. 26 of 1877,
(1).See 4 Bom, H. C. Rep. A. C,J.19L
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months old, He died on the 28rd Angnst 1872, three months after
the defendant Rangubéi’s marriage, and the plaintiff claimed from
Rangubéi a half share in the Mirajgam estate, on the ground that

‘both the plaintiff and the defendant were the married sisters of

Géjréjirdv, the last legal owner. The plaintiff’s evidence went to
show that the consent of the boy’s natural father to-the adoption
was contained in two letters (exhibits 81 and 82), in which he
insisted that, before the adoption was made, the adoptive mother
must obtain the consent of the British Government, of her own
family, and of the bankers of the town. The consent of Govern-
ment never was obtained.

The defendant denied the fact of adoption, and disputed its
validity, ‘ asserting that she, being unmarried at the time of her
father Jayavantriv’s adoption, was then engrafted with him into
the adoptive Nimbdlkar family ; and finally claimed to have a
preferential right to succeed to Géjréjirdv’s property, supposing
his adoption to have been both genuine and valid.

The Subordinate Judge held the adoption proved ; and, finding
that'the plaintiff and the defendant wero both_niarried'sisters ab
Géjrajirav’s death, awarded the half share claimed.

Shantdram Ndrdyan for the appellant :—Our first objection is
that G4jréjirdv was never, in fact, adopted. In the second place -
we say the adoption, even if made, is invalid. The plaintiff has.

. brought forward evidence to show that Vith4bsi, with the per-
mission of her husband Khrishnariv, gave their son in adop-

tion to Gangdbdi. It will not be disputed that Vithabai with-

- oub_such” permission could not give away their child—Ndrdyan

v. Nénd® and Bashetidppd v. Shivlingdppd @—and the chiefne\;;ir
dence to prove the permission cousists of two letters, Nos. 81
and 32, addressed by Krishnardv to Gangsbai and her-father :and

- uncle. Inthese letters Krishnarsv grants the permission to a&opﬁ

subject to the prior fulfilmerit of three conditions : viz., 1, the sanc-
tion of the British Gover nment ; 2, the approval of the members of
the adoptive family; and, 8, the approbation of the bankersAofMua]—
gam, ~The two latter conditions may have been pei;fOrmed, but the

. (1)7BomHCRep 153 A. C. J.
)10 Bom, H, C, Rep. 268, See Rajo Vyankatrdy . Jayavantmv
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first was not. Morcover, Gajrijirév was the only son of Krish-

nardv, and could not he given away : Rajo Upendra Lal Roy v.
Shrimati Rani Prasanna My

[WEST J.:—~On this point the Courts have held differently in
this Presidency. A great conclave of the sastris at Poona de-
clared that, although it might be very wicked in the giver to give
away an only son, the adoption, if otherwise unobjectionable, was
not invalid. The Privy Council, in Nilmadhud Doss v. Bishum-

ber Dass,® recognizes the possibility of the adoption of an only
somn.]

But, admitting the adoption to have been made, and to be valid,
Wwe say that at Jayavantriv’s adoption the position of the plaintiff,
who was ‘married, remained unaltered. Shec never became a Nim-
balkar : Raghunadhe v. Sri Brizo Kishoro®  Sir James Colvile,
who dehvered the judgment of their Lordships in that case,
observes at pave 191 : ¢ The Hindu wife, upon her marriage, passes
into and becomes a member of that family.”

Vishvandth Ndrdyan Mandlik, for the rvespondents:—The
adoption of Jayavantrdy was duly authorized and performed.
[Goes into evidence to show the Sfactum of adoption.] Inletters 31
and 32 Krishnardv, after i imposing three conditions, leaves it en-
tirely to the adoptive mother Gangdbdi to act as she pleases.
Two of the conditions imposed have been complied with. The
third one, as to obtaining the previous sanction .of the British
Government is unnecessary, and founded on a mistake of fact.
The conditions, as a whole, were complied with.

~ He then cited the followmw :—1 Strange H. L. 91; 1 Story
Eq. Jur. 182, 183; Leake on Contr. 857 ; Act IX. of 1872, ss. 22 and
189 ; 1 Domat’s Civ. Law 499 ; Kennedy v. Panama Company.®

. Wast, J.:We are of opinion that it is not within the compe-
tence of a wife, according to the Hindu law prevailing in this part
of India, to give a son in adoption.against the will, express or
implied, of her husband, the father of that son. The principal
“authorities are quoted in the jhdgmen{; of Sir M. Westropp, C.dJ.,

() 1 Beng. LR. 221 A.C. J. - ® 138 Moore L A. 85.
() L. R. 3 Tnd, App. 154. @ L. R. 2 Q. B, 580 ; see p. 598,
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in Nardyan v. Ninday and Bashetiappa v. Skiylz'ngéppa.(ﬁ) There
is a certain degree of ambignity in the original passage of Manu
(ch.IX.,168), @ arising from the use of singular nominatives with a
disjunctive particle along with a verb in the dual ; but the two prin-
cipal commentators, Medhatithi and Kulluka, have both construed
the passage as requiring the concurrence of both parents to a
giving in adoption. According to Vashista, quoted in the Dattaka
Chandrika, a woman is not either to give or to take in adoption
without the assent of her husband ; and though Dewandha Bhat
urges that non-prohibition may constitute assent, he applies this
only to the cases of the husband’s being dead, or having emi-
grated, or entered a religious order. The Dattaka Mimansa,
which is of high authority on the subject of adoption, allows
the father to give in adoption without the assent.of the mother,
but not the mother to give without the assent of the father.
The Vyavahara Mayukha repeats the text: “ Let nob a woman
give or accept a son without the consent of her husband, ”® and
the Mitakshara is to the same effect.® A mother may give a
son with her hushand’s consent during the husband’s -absence ‘of
after his death, though ordinarily he is to be given by the father
or by both parents. The absence here contemplated is mani-
festly not such an absence as is compatible with the interchange
of letters by Post; it means an absence shutting out the mother
from communication when some emergency has arisen which
() 7 Bom. H. C. Rep. 153 A. C. J. ; see pp. 167-8.

’ () 10 Bom. H. C. Rep. 268 ; see pp. 2712,
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G Meied pitdvé dadydtdam yamadbhih putramépadi, sadrisdm pritisafyuktam

sa jfieyo datrimah sutah : ¢ He is called a son given whom his father or mofher

aflectionately gives as a son, being alike [by class), and in a time of distress; con
firming the gift with water.”—Mit.; chap. L, sec, XL, pl. 9.

M);T@ ﬁ‘gg‘"'ﬁmq'f\ﬁ"‘l"?rmirwsrr@'ar:frgi ¢| Na tu stiiputran dadyat
rdnujidndd bhartuh, See Borr., chap. IV., sec. V.16,
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g g g9 TTRIT! Métrd bhatranujtiays proshite prete v4 bhartari pitré

v?bhabhbf‘!’n_‘ savarudya yasmaiediyate sa tasya dattakah putrah : © He who is
given by his mother with her hushand’s consent, while her husband is absent,
5’;}‘ mlﬂlaqule though present] or [without hisassent] after her husband’s deceases

er:g Otls g}:ven y his father, or by both, being of the same class with the
gee. ;{11 ,Op F 9om he is given, becomes Lis given son (dattaka).”—Mit, chap. L,
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would justify the giving of tho son. Even in that case, the
Mitakshara and the Mayukha seem to regard the consent of the
father as indispensable, though, possibly, the condition of absence
in the intended sense may be read grammaticaﬂy in the Mitak-
shara as a condition, the satisfaction of which would enable a
woman on a proper occasmn to act without the express assent of
her husband, :

" It would be going far beyond this to allow that a woman may
give away her and her husband’s only son, while she is on a visit, -
having the child with her, and while her husband is within reach

of communication in a few days by post, not only without his
assent but against his will. If his dissent has been expressed, - or
can be inferred, there is no authority for reducing him through the
- folly or the caprice of his wife, who may be subjected to very
injurious influences, to the painful condition of sonlessness.

‘I.lll the preéent case the documents Nos. 81 and 32 addressed to
Gang4bdi, the intended adoptive mother, and to her father and

uncle, express in the most emphatic terms and repeatedly that the -

writer Krishnardv, father of the intended adoptive son, will con-
. sent to the adoption only if the assent of the British Government
be prewously obtained. Without the prior order of the British
Goverrtment, ”” he says (31), “you are not to make the adoption,
because there have been former wrangles .about your estate.
Therefore, first get the order of Government, and then do the
thing.”” The father and uncle of Gangabai are (32) «to obtain
the prior assent of the British Government, ”’ and not “by pro-

ceeding without it to place the boy in a ruinous dilemma.” “ With-

ont the prior order of the British Glovernment, ” he repeats, “do
nothing at all, as I have not five or ten sons; only this one.”
These letters were received the day before the alleged adoption
was carried out. Krishnardv has deposed that he had given per-
mission to his wife Vithabéi to give the boy in adoption. His
examination contains statements which show that, notwithstand-
ing his respectable social position, he is ntterly unworthy of credit
% a witness ; but, even if any communication had passed orally or
by letter between him and Vithébéi on the subject of the adop-
tion, h1s instructions would be superseded by the letters Nos. 31
md 82 which immediately preceded the adoption, These express-
B 661—4
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od his will as it existed then. Vithdbai was in the house of “her
sister Gangébai when they arrived (135, 837), and they were

rcad out at the adoption. She had not, and could not suppose -
she had, authority after these letters had been received, to give

her son in adoption without the condition that Krishnardv had

attached to his assent being satisficd. Until assent of the British

Government had been obtained, and  an order issued in the boy’s

favour as to all the possessions *? of the family, his language con--
veyed an absolute prohibition to the proposed adoption.

It has been contended before us, by Rév Séheb Vlshvandth
Nériyan Mandlik for the respondent, that the condition as to the
prior sanction of the Government being but one of three, (the
other two being the assent -of the family and the approval of the
sdukars,) the other two of which were substantially complied
with, a literal fulfilment of it was not to be exacted: If the group
of conditions, v1ewed as a whole, was substantially satisfied, Kmsh-
nardv’s desire was, it is said, sufficiently fulfilled, and the adoptlon
must be taken to have been made with his assent. It is obvious;
however, that he, having a right to impose his own terms, made
the prior assent of the Government to the adoption an essential;
if not the principal, condition of his own assent. It could not ‘be
dlspensed with or relieved against. An adoption made in dis-
regard of it was no adoption at all. Bat his 1equuement it is
further urged, was grounded on an entire mistake. The estate,
having come under the summary settlement, had been reduced to
the condition of private property. Krishnardv’s ‘principal object
had already been attained, and there being thus no necessity to.

“apply to the Government for a sanction to the proposed adoption,

the condition he had imposed was satisfied, or, being grounded on

. am erroneous conception, needed not to be satisfied. - His assent,

free from all conditions, was to be inferred when the condition he
had imposed was one of no practical importance: But the only
document (225) relating to the summary settlement of the estate
dates from 1864. Tt is nob to be supposed that, in the course of
* the negotiations connected with the adoptlon, Krishnardv had
not become acquainted with it, and the reason he assigns, of

family wrangles, might reasonably make him desirous of having

the estate secured to his son by an express decision of the Gov-
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ernment, even though it had been brought under the summary
" RANGUBA'L

settlement. There was a part of the estate, too, the patilki tiam
‘ab least, which was not included within the provisions of the Sum-
mary Settlement Act. It cannot, then, we think, be assumed,

that, even if Krishnardv had known all the facts, he would not’

still have insisted on his conditions. The important point, how-

ever, is, that he did insist on them down to the timo of the
- adoption, They may have been based on erroncous conceptions’
and groundless fears on his part, but this did not make them less
the expression -of his present will. The mere fact that a man

might have judged more wisely or have obtained more accurate

information, does not justify those to whom his permission is re-
quisite-for a legal transaction to think and judge for him. His

-voliti_qn and its legal consequences are, in fact, not affected by a
mistake under which he may labour.® The business of the other
- parties concerned, is not to supersede but to persuade him, Krish-
, n‘arév’s prohibition, therefore, however ill-founded——the prior sanc-
tion of Government having admittedly notbeen obtained—made
all the proceedings in the pretended adoption simply abortive.
The claim of the respondent has nobt been rested on any other
groufld than that of a joint succession to the estate which, having
by his adoption vested in the son of Krishnardv, descended to
the respondent and her sister, the appellant, in equal moieties.
As the adoption never was valid, Gangdbii died sonless, and the

alleged right of the respondent Bhagirthibdi, as against her

unmarried sister Rangubdi, never arose.

~ Wo must, therefore, reverse the decree of the Subordinate

Judge, with appellant’s costs throughout on respondent.

Decree reversed with costs.

-01) Savigny / ) . ' ‘e ' ' .
Sﬁqry’g Elg‘llgusry’szim% 4\;'ol. 3,5 115; CoIeb. Dig., b, IL, ch, IV., t 54 q_omm. H
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