1877,

Aungust 21,

THE INDIAN LAW REPORTS. [VOL. II.
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Before My, Justice Melvill and My, Justice Pinhey.
RAMCHANDRA SAKHA'RA'M VA GH(ORIGINALPLAINTIFF),APPELLANT
2. SAKHA'RA'M GOPA'L VA'GH (or161NAL DEVENDANT), RESPONDENT*

Saranjdm—Resumption— Pension, its impartibility— Hindw low—Adult son's
right to demand maintenance from his father.

A saranjdm is ordinarily impartible, and semble that a political pension granted
in substitution of a resumed saranjdm is so likewise. The Pensions Ack (XXIIL.
of 1871) prevents a eivil Court from declaring such a pension to be partible, unless
the Collector should authorize it to do $o ; and the fact that the Collector anthori-

zes & suit for maintenance out of such a pension, affords no ground for presuming
that he authorizes a suit for the partition of the pension. -

If a Hindu father possesses practically no partible property, his legitimate son,

though adult, and suffering {rom no disability to inherit,is entitled to mamtenance
from him,

Hinmatsing v, Gonpatsing (12 Bom. H. C. Rep. 94) fallowed ; but the correctness
of the decision doubted by Pivury, J. :

Tuis was a special appeal from the decision of W. H. Newnham,
Judge of the district of Puna, confirming the decree of G, A. Mén-
kar, Joint Subordinate Judge of Puna.

Tn the year 1801 the Peishw4 granted the village of Kohiali, in
the Junnar Taluk4 of the Puna District, as saranjdm to one Gopél
Balldl Végh, who enjoyed it till his death in 1818, when the British
‘Government resumed it; and granted instead a political pension

of Bs. 1,200 per annum to his son Sakhdrdm durmg his hfe, and
o moiety to the second generation.

The plaintiff R4mchandra, the son of Sakbdrim by his first Wlfe,
alleged that his father married a second wife, and at her instigation

. turned him out of the house without giving him any education, or

qualifying him for any calling or profession, and claimed Rs. 63
as arrears of maintenance for six months.

The defendant Sakhdrdm contended that his son, being adult,
- was not entitled to separate maintenance, according to Hindu law,

~ and under Act XXIIT. of 1871 could claim no-part of his pension.

The Submdmwte Judge, in rejecting the claim, sald “ 1f the
allowance out of which a separate maintenance is claimed, is im-
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partlble then such a suit as the present one will lic (Hzmmatsm q
v G““P“tsmg MY ; but if the allowance is partible, then the plain-
tiff is entitled to sue for a share, and, conscquently, his suit for
maintenance would be unsustainable. According to Hindu law
only those male members of a Hindu family are entitled to- main-
tenance who are labouring under any of the disabilities to inherit,
such asillegitimacy, dumbness, blindness, madness, idiocy, leprosy,
and other incurable diseases or infirmities (Sir T. Strange’s Hindu

" Law, ch. IX). The plaintiff being subject to none of the dlS&blllthS
to inherit, is entitled to sue for partition, if the pensmn is purtxble
I think the pension is paltlble »?

Mzr. Newnham upheld this decision. He said : “ No authority has
been shown me for the claim of maintenance by an adult Hindu
son, and in Premchand Pepiré v. Hooldschand Pepdrd @ it was
held that there was no authority for such in the Hlndu law.

’ The allowance is one in which the son can claim a share, which he
should have done.”’

Shamrdv Vithal for the appellant :—Both the Courts are in
error in holding that a pension granted in resumption of a saran-
Jjém was partible, In the case of Moreshwar Dikshit v. Parshrdm
Dikshit @ Mr. Simson upheld the decree of the Agent for the Sir-
dérs in the Dekhan, which had declared saranjéms impartible.
The fact that saranjéms were granted for the performance of
-military service, or of other State service, and can be resumed ab
the pleasure of the sovereign, shows that they cannot be parti-
tioned : Krishnardv v. Rangr dv. @ Saranjdms being impartible,
and there being no other property from which the plaintiff can

demand s share, his claim for maintenance should be allowed, as

was done i n the case of Himmatsing v. Ganpatsing.®

Bahiravndgth Mangesh for the respondent :—All property must
be held to be partible, unless it be distinctly. proved to be other-
wise. _No well-considered decision has been cited to show that _
saranjdms must not be taken to be partible like any other pro-

) 12 Bom, H. C, Rep. 94. @ 12 Cale, W. R. 494 Civ. Rul.
(3) Appeal No. 2222 decided 16th June 1847,
4) ‘4 Bom, H, C, Rep. 1 A, C. J. (5 12 Bom. H, C, Rep. 94.
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perty. In Rdmchandra v. Parshram @ the appellant contended
that the lower Court was in evror in holding the village in dispute
there to be liable to division, it being a saranjdm village ; bub
the objection was overruled, and the decree of the lower Court was
affirmed. The case of Himmatsing v. Ganpatsing ® is inequitable,
and not consonant with the Hindu law. An aged father should
not be compelled to maintain a grown-up son who has quarrelled,
and who refuses to live with him. There is neither a legal nora
moral obligation upon him to do so. The proper thing for the
plaintiff, is to sue for partition. There is some evidence in the case
that the defendant possesses other property, and.the right to sue
for maintenance is made to depend on some recognized disability
to inherit; none such has been attempted to be shown in this

case. The plaintiff’s suit must, thevefore, fail : Premechand Pepard
v. Hoolaschand Pepdra. ¢

Mgrvizy, J. i—It appears from exhibit No. 22 that a saranjém
was granted by the Peishw4 to the defendant’s fatherin 1801. It-
was resumed by the British Government in 1818, and, in lieu of it,
a pension of Rs. 1,200 was granted to the defendant, half of which
was to be continued to the second generation.

The plaintiff is an adult legitimate son of the defendant, and it
is found by the Courts below that he has been turned out of his
father’s house in consequence of family quarrels arising out of
his father’s second marriage. He now sues the defendant for
Rs. 68, being the amount of necessary expenses incurred by him’
during the six months preceding the suit. He has received a cer-
tificate from the Collector, under section 6 of Act XXIII. of 1871,
authorizing the civil Courts to entertain the suit. The parties
are Brahmins, and the plaintiff alleges in his plaint, and the alle-
gation is not contested in the defendant’s written statement, that

his father hasnot given him any educatiou, or qualified him for
any profession or calling. -

(1) Sp. Ap. No. 157 of 1875 decid ; op, C.J., and
Mot J.,pnot il ecided on 1st March 1877 by Westropp, C.J., an

) 12 Bom, H, C, Rep. 94. ) 12 Cal, W, R, 494 Civ. Rul,
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The Courts below have disallowed the claim, on the ground
that o Hindu son cannot sue his father for maintenance, if there
is any property in which he is cntitled to a share. Both Courts
held that the defendant’s pension is liable to partition, and they
referred to the statement of one of the plaintiff’s witnesses (No.
19), as indicating that there was other immoveable property
“belonging to the family, Under these circumstances they con-
sidered that the plaintiff’s proper course was to suc fora partition.

There is nothing in the pleadings or issues as to the existence
of any immoveable family property. Witness No. 19 makes a
vague statement that the defendant receives the produce of some
fields ; but he does not say that the fields are ancestral property,
and, as such, liable to partition. Exhibit 22 shows that, at
the time when' it was preparcd, the defendant’s income, from
sources other than his pension, was only Rs. 40 per annum. As-
suming this income to be still in existence, and to be derived from
family property, the plaintiff’s share init would be Rs. 10 a year.
‘Buch an income would, of course, be quite insufficient for his
maintenance, and if there is no other property liable to division,
it would be a mere mockery to refer the plaintiff to a partition
suit.  For all practical purposes it must be considered that there

18 no family property, except the pension, to which the plallltlE
can look for his maintenance.

I am unable o concur in the opinion of the Courts below, that
the pension is partible. A saranjdm is ordinarily impartible,
and a pension granted in lien of saranjim would, I think, be
equally impartible. At all events, the provisions of the Pensions
Act would prevent a civil Court from declaring such a pension to
be partible, unless the Collector should authorize it to do so. And
the fact that the Collector has permitted the plaintiff to sue for
maintenance out of the pension, does not by any means indicate
that he would per mit the pensioner’s sons to demand a partition
_of the allowance in equal shares.

What we have to determine, then, is whether, in a case in which
there ig practically no family property to be divided, an adult
Hindu is entitled to maintenance from his father, who isin the
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enjoyment of a pension granted by Government in lieu of a re-
sumed saranjdm. Iam of opinion that he is. As a general rule,
perhaps, a Hindu is not bound to support'a grown-up son :
Premehand Pepdrd v. Hoolaschand Pepdrd. @ But in Himmatsing
v. Ganpalsing @ it was held that when the family estate is im-
partible, and one to which the law of primogeniture applies, a son
can sue his father for maintenance. It appears to me that that
decision governs the present case. The orders of Government in
regard to saranjdms are that the saranjém shall not be subdivided,
but that the obligations of the holder to maintain the younger
members of his family shall be strictly enforced. (See Nairne’s
Revenne Hand-book, page 846, paras. 13 and 14.) A pension,
not forming a new grant, but given in substitation for a resumed
savanjdm, onght in equity to involve the same obligation on the
holder, and the same benefits to the younger members of his family.
L, therefore, think that the plaintift is entitled to receive a moderate
maintenance out of the pension : and as the amount claimed by him
is undoubtedly moderate, I would reverse the decrees of the Courts
below, and -allow the claim, with costs on defendant throughout. -

Piyazy, J. :—I concur in the judgment just delivergd by my
brother Melvill ; but I have arrived at this conclusion after enter-
taining very considerable doubt on the point of law on which the
decision of the case depends, I have no doubtwhatever that the
political pension which was granted to the defendant Sakhdrim
Gopal Vigh as commutation, on the resumption of the saranjdm
held by his father, is impartible, and protected from the process
of the civil Court by section 11 of the Pensions Act (XXIII. of
1871). T have, however, felt great doubts whether it is good
(Hindu) law to say that an adult son in an undivided Hindu
family, who is suffering from no disability recognized by that law,
can claim a separate maintenance from his father. TIn Premchand
Pepdrd v, Hooldschand Pepdird,® Mitter, J., in delivering the judg-
ment of the Court, said :—*We find no authority inthe Hindu law
to support the position that a father is obliged to support a grown-

() 12 Cale, W, R, 494 Civ, Rul. () 12 Bom, H, C, Rep, 4.
- 12 Cale, W.R, 494 Civ. Rul,
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up son.” T confess that I incline to the same opinion. By Hindu
law the obligations of a father and of a son are not reciprocal : e.g.,
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not liable for his son’s debts. Moreover, it seems ‘to me a strange
proposition to say that a father is liable to maintain lus -grown-up
son, however worthless, notw1thstand1n0' that the'son does notchoose
to take any trouble to maintain himself. Although, howevel I have
looked through many books on Hindu law and have refel red to the
reported decisions of the Indian Hi gh Courts, I have been unable to
find any authority to support the opinion to which I 1ncl1ne, except
the decision of the Calcutta High Court which I haye already cited.
The point was not ar gued before us in this case, The defendant’s
. pleader ar gued before us that the defendant’s pensmn was parti-
ble; and, therefore, plaintiff should sue for his share of the family
property. The plaintiff’s pleader, on the other hand argued that
the pension was impartible, that there was no othel family pro-
perty, and that, therefore, plaintiff was entitled to sue for mainten-
ance. Holding (as both my brother Melvill and I do hold) that
defendant’ S pension is impartible, the contention of the plaintiff’s
pleader is supported by the decision of this High Court in Himmat-
sing v. Ganpatsing, ® and T feel bound to follow that decision—
supported, as it is, by the dicts in Strange’s Hindu Law, p. 353,
para. 23 (ed. of 1864) and Steele’s Law and Customs of Hindu
Castes, p. 40, para. 30, last linc (ed. of 1868). At the same time I
think it not at all improbable, that in some future case, when' the
- point is further considered and exhaustively argued, -viz., whether -
in a united Hindu family an adult son, who is suffering from no
dlsablhty, can sue his father for a separate maintenance, the autho-
-rity of Himmatsing v. Ganpaising will be shaken. And I should
certainly be glad to see that case overruled, for the rule which it
lays down appears to me subversive of Hindu society and very in-
jurious. . I can conceive nothing movre fatal to the happiness of
Hindu family life than for this Court to aflirm the principle that a
Hindu father is liable to have to proﬁde for each of his sons a
separate maintenance, while the son may choose to live a life of
idleness, and probably in consequence, in a licentious city like

(1) 12 Bom. H, C. Rep. 94,
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Poona, a life of vice. Tam quite unable to agree with the District
Judge, who tried this case on appeal, in considering the plaintiff
entitled to either pity or sympathy. The plaintiff is between
thirty and forty years of age, and I think if he had any manliness
of character or generosity of spirit he would rather have earned
an honest livelihood by breaking stones on the road than have
claimed a separate maintenance from his old father, who would
appear from exhibit 22 to be at least seventy years of age, to
have two other sons, and probably the other innumerable depen-
dents who usually hang round the head of a once wealthy Marathi
family. ' ‘ :

Taking, however, the case of Himmatsing v. Ganpatsing as

. enunciating the law which should govern this case, I agree with

my brother Melvill that the plaintiff is entitled to recover the
amount which he claims. That amountis undoubtedly moderate, -
if ‘plaintiff is under no obligation to try and make something by
Lis own exertions. It is true that both the Courts below appeared-
to think that, besides the impartible pehsion, the defendant is

- possessed of some property of which plaintiff can claim partition:.

but the evidence in the case, from which the lower Coufts bé@
have arrived at this opinion, does not show that defendan’ﬁ' h??’
more than a very small income besides his political pension.

- Plaintiff’s share of this residue would be gnite insufficient to afford

him & maintenance, and the decision in Himmatsing v. Gcmpatsing‘
would have no meaning if we were to hold that it did not apply -
in a case in which a son claiming maintenance could, by suing for

his share of the partible property, obtain a rupee or te}n rupees by.

.. the partition of such portion of the family‘estate, .

- T agree, therefore, to reverse the decrees of the Courts below
and to award this claim. Tn doing so, however, I do not see that
we give the plaintiff much more than a piece of paper with the
Court’s seal on it ; for one of the grounds on which- I  base my
judgment is that the family property of the parties; ihdependent of
the political pension, is (if it exists at all at present) inﬁnitesima:lly '
small, and other members of the family have interests in it, whilsb
against the pension the plaintiff will be prevented from execut-
ing his decree by the provisions of the Pensions Act of 1871.

Decrees reversed.
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