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it had ‘been of a sufficient character to prevent the bar of limita- s
tion, had not been presented in sufficient time for that purpose.  Jamxa'nass

AND OTHERS
Tt is as well to refer to our Circular Order at page 72 of the Cir- - LA LR AN
cular Order Book, which provides that “when an estate yielding axp omess,
a periodical payment is attached, it is not necessary to file a fresh
darkhast for each payment.”” This regards the execution of the
decree as continuable under the original attachment, if the estate.
attached be one yielding a periodical payment.

For these reasons we reverse the order of the Subordinate Judge
of the 27th February 1875, as we are of opinion that the decree is-
not barred by the law of limitation, inasmuch as the application of
the 19th June 1872 gave to the plaintiffs a fresh terminus whence-
time began to run, and the period of three years from that termi-
nus had not expired when the present application of the 24th .

-July 1874 was presented. The prayer of the darkhast of that date
- should, therefore, be complied with, and execution accordingly
rhust issue against the property named therein. The defendants
must pay to the plaintiffs the costs of that application in the Court
bEIOW, and of the - appeal therein to this Court. » .
Order reversed.

[APPELLATE CIVIL]

Before Mr. Justice West and My, Justice Pinhey.

LALUBHA'T SURCHAND (ORIGINAL PLAINTIFF), APPELLANT 2. BA'T AugﬂSt 17.
AMRIT AND OTHERS. (ORIGINAL DEFENDANTS), RESPONDENTS

Hindu law—Sale——Posseoszon—N ohce—Regzsh ation.

Dehvery of possession of the property sold is, under the Hindu law, essentxal
to complete the title of the vendee against a third party purchasing with posses--
sion from the same vendor without notice of the prior transaction.

. The rule prevails ag between competing conveyances, both of which have been\
regxstered

. Authoritiés and Hindu law texts on the subject reviewed.

Tris was & special appeal from the decision of Satyendranath
Tagore, Judge of the district of Ahmedabad, confirming the de-.
cree of the Subordinate Judge of Ahmedabad.

: -* Special Appeal No. 107 of 1877,
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The material facts of the rase are as follows :—

The first two defendants, Bii Awrit and her husband; sold a 7
house belonging to them to the plaintiff, Lalubhai, for Rs. 191 on
the 2nd of July 1868, and, having received Rs. 41 out of this sum
as part payment, executed to him a deed of sale. Later,in the

‘same day, they received a better offer for their house from the

third defendant, T4rdchand, which they accepted,_ and, having re-
ceived from him the full amount of the purchase-money, executed
to him also a deed of sale, and put him into possession.

Subsequently the plaintiff tendered to Amrit and her husband
the balance of his purchase-money, but they refused to recewe it.

- Both Lalubh4i and T4rdchand duly registered their deeds 3 but
the former not until 26th July 1872, while the latter reglstered his
ﬁve days after its execution, on 7th July 1868. ’

The plaintiff, Lalubh4i, in 1873 brought this smt relying on the‘

‘prior sale to himself, against Amrit and her husband, and the

subsequent purchaser Térachand, and prayed to be put into pos-

" session of the house.

' The defendants, Amrit and her husband, denied the execution

_ of the plaintiff’s deed, and asserted that the house,. which really

belonged to Amrit alone, had been sold bond fide by her to the third
defendant, T4rdchand. Térdchand answered that the plaintif’s
deed was a fabrmatlon, and that, even if it were genuine, he being
in possession, it was inoperative as against him.

The Subordinate Judge of Abmedabad found the pla,intiﬁ’ s deed

" not proved, and rejected his claim.

The Judge, Mr. Tagore, in appeal found both the deeds proved ;
but confirmed the decree of the Subordinate Judge, on the ground
that Térdchand had no notice of the prior sale, and bemg in' pos-

. session, could not be ousted by the plaintiff, who was only -enti-

tled to a refund of the portion of the purchase money paid by

him, -
Shdndtrdm Ndrdydn for the sPecml appellant, the plamhﬁ —

The District Judge, in arriving at his decision as to the bona

fides of Tanchand’ decd, laid this burden of proof on the wrong ,



VOL. 11.3 BOMBAY SERIES.

barty. Tdrichand pleads o purchase for valuable consideration
without notice of the plaintif’s earlier decd ; the burden of proving
want ‘of information and good faith on his own part in making

his subsequent purchase, should, therefore, have been thrown upon
him, '

The fact of Tardchand’s deed being exccuted on the same day
as that of the plaintiff, gives risc to a presumption that Tarichand
and Amrit colluded to defraud the plaintiff,

The registration of the plaintifP’s deed cured any defect which
may have existed in the plaintifi’s title from his not being put in
-possession. By section 47 of Act XX. of 1866 the deed, after it
was registered, operated to exclude Térdchand from the moment of
its execution. Térdchand, therefore, took nothing by his subse-
quent purchage,

The cirqumstance of T4réchand being in possession, makes no
difference, as delivery of possession is not, according to Hindu law,
essential to the validity of a sale of immoveable property.

 Pdndurang Balibhadra, for Amrit, denied the execution of the
plaintiff’s deed, :

- ~Bahimvndth Mangesh for Tardchand :—The District Judge was
~ rightin requiring the plaintiff to prove that Térdchand had notice.

Asto "d}»e presumption of fraud, none such arises, and the Judge
has found, as a fact, that Térdchand had no notice.

Both deeds being‘ registered, the question must be decided
Irrespective of registration. ‘

Possession is necessary to the validity of a sale. - The defen-
“dant Térachand’s deed being accompanied by possession musb pre-
vail: Hormusjee Mdnekjee v. Pdndoorung Tookdeo, Rutunbhartee
v. Kisunbhartee,® Durgd v. Hurtd,”® Baldrdm Nemehand v. Appd -
Dulu® Selam Sheikh v. Baidondth Ghatak,® Kdéchu v. Kachoba.®

M) 3 Morr. §. D, A. Rep. 27. @ 4 Morr. §. D. A. Rep. 44
® 7 Harr. S. D. A. Rep. 342. ® 9 Bom. H. C. Rep. 12L
¢) 3 Beng. L. R. 312 A, C. J. ® 10 Bom. H. C. Rep. 491, .
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Shéntdrdm in reply, in support of his contention that possession
was not uecessary, cited the following cases :—Rdgho Bugddjee -
v. Vittoo Méahddjee,® over-ruling Hormusjee v. Parndoorung,®
Ndroo Huree v. Konheir Munoher, ® Négubdi v. Motigir,t) Bhukan
v. Bhdiji,® Girdhar Parjdrdm v. Ddji Dulabhrdm® Prdn-
Lrishna Dey v. Biswambhar Sen,® Gungéhurry v. Ragubram,®
Lokendth Qhose v. Jugobundhoo Roy® He also cited the follow-~
ing texts :— .

Mit.,, Ch. 111, 8. 8, pl. 5. Mac. H. L. 203.

Ibid.  S.5,pl 4. do. 213
Ibid. S.6,pl. 4. do. 218,

Institutes of Narada, ch. IV., Jolly’s Trans., pa«res 24 and 25,

Mayukha, ch, IX,, pl. 6.

Virmitrodaya, 1 Cal ed. 1875, 207, hne 10.

Ibid. do. . 208, line 6.

The judgment of the Court was delivered by

Wesrt, J.:—The facts found.in this case are that Lalubhai
Surchand agreed with Bdi Amrit for the purchase from her of a
house. He paid a portion of the purchase-money, rather Jess
than one-fourth, and a sale-deed in his favour was “executed by
Anrit and her husband Ranchod Manor. This was dated 2nd
July 1868; but, pending payment in fnll, possession was not deli--
vered to Lalubh4i, and on the same date a second conveyance forv
valusble consideration was made by Amrit and Ranchod to Téars-
chand, who received immediate possession.  Amrit could then
‘10 longer give effect to her contract with Lalubhdi, and ‘she dex
clined to receive the remainder of his purchase-money when he
tendered it. Both deeds have hbeen registered, and Lalubhai;
charging B4i Amrit and Térdchand with fraud, secks now to
enforce the completion of the transaction with him by a delivery
into his possession of the house that he purchased. The accusa-
tion of fraud is retorted by the defendants; but, on the~ facts
_found by the lower Court, we must hold that the only knavery

(D 8 Harr. §. D, A. Rep. 229.. :
) 3Morr S. D. A, Rep. 27. (3) 8 Harr, S. D, ARep 289 i
® 1 Bom. H. C. Rep. 5. ) 1 Bom. H. C, Rep. 19.

©) 7 Bom, H. C. Rep. 4 A, €. J. () 2 Beng. L. R. 207 A. C. J.

) 14 Beng. L. R.-307. : ® ¥, I, BR. I Cale. 297
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in the.case-was that practised by Bai Amrit in selling the same’
property twme over. The District Judge, as to Lalubhdi’s deed
sees ““no reasons to think that the document ‘was a forged one,”

and, on the other hand, ‘“there is no evidence that defendant

Tﬁrachand purchased with notice of the previous sale to plain-
tiff >

‘With reference to this last statement of the District Judge, it
has been urged by Mr. Shéntdrdm, for the appellant Lalubhii,
that the defendant Tarachand pleading a purchase for valuable
cons1deratlon without notlce of the contract with the plamtlﬂt' or
what in’ substance amounted to and has been treated &s such a
plea, was bound to prove want of Aivnfor"mation‘_and good faith on
‘his own part in’ making the purchase. In Gresley’s Law of
Eviderice, p, 388, however, we find the principle  ei incumbit
probatio qui dicit, non ei qm negat M laid down as determining
the burden of proof: equally in equity proceedings as in’ trials
at Common LaW, and- as an illustration it is said : « If, forin-
stance, an answer states: a purchase for a valuable consideration
without notice, and they. .go into evidence, the plaintiff will have
to prove the notice.” “(Byre v. Dolphin ().) -In the note to Jones
- Thomas @ if is said : < In all cases of a plea of purchase ...... ‘
ST vnotlce must fbe denied though not ~ charged by the
bill ...... ... since all the defendant has to do is - ‘to prove his plea,
for the defendant is not to prove a. negatlve, viz., that he had no
notice.”” And the reason .}fp}r:»thls is given in Fisher on Mortgage,
section 1177, p. 637, Znd. vd."-—-“ Notice lﬁust ‘be denied, though

it be not’ charged by the bill, for the demal onght to appear -

on the pleadings that. the1e may be an opportunity of proving
15" . ‘In section 1104,.p. 598 the general rule is stated that “the
.onus lies on a person. who clmms prlonty over another, on the
ground ‘that he took’ w1th nomce of an earlier security, to prove
that he had such notice ;”’ and in section 1179, p. 689, it is said
that “ the evidence of a smgle witness will not suffice to establish
notice, either actual or constructwe, against & positive, plain, and
precise denial by the :answer, where the credit is equal. ”  The
purchaser pleadmg absence of notice is “held strictly to proof

The onus of proof lies on him who asserts, and not on him who denies.
@ 2B, & B, 290, 303, () 3 P. Wms, 243,
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of the payment” (Ibid. s. 1180) that being an affirmative matter ;-
but when he has thus far established his good faith, it dévolves on
the opposite party to prove notice or the circumstances from which
the Court may infer a knowledge or ineans of knowledge of the
prevmus transaction.

It has been urged that in the present case the mere pircum-
stance of Térachand’s having bought immediately after Lalubh4i is
in itself so calculated to arouse suspicion that, in the absence of
positive proof of want of notice on his part, a presumption arises
and must prevail that he acted in collusion with Bai Amrit in
order to defraud Lalubhéi. The law, however, does not so rea-
dily raise a presumption of fraud. The District Judge, indeed, has
found that °the transaction on which the plaintiff (Lalubhél)_
relies, is not wholly free from suspicion ; it is also unfortunately
true that much of the evidence adduced by him is manifestly false
and unreliable,” o that if mere suspicion is to weigh against the
transaction of B4i Amrit with the one or the other of her vendees, .
Lalubhéi could not gain by this addition to accepted legal prin-

- ciples. The circumstances, so far as he believed them proved by
- the evidence, attending each transaction were for the District,

Judge to weigh, and weighing them he has arrived at the con-

clusion that Téréchand purchased without  hotice of the previous
sale ” to Lalubh4i.

But Lalubhéi’s purchase was, at least,  previous ”’"to that of
Térschand,—previous so far as the execution of the sale-deed went,
and on this it has been contended that, as after the transaction
with Lalubhéi nothing was left to B&i Amrit which she could
dispose of, so Térdchand took nothing by his conveyance The
delivery of possession to him makes, it is urged, no difference
~when once the fact has been arrived at, of an earlier s&le fo.
Lalubhsi.  In the first part of the Mitakshara Vyavahara Kanda
translated by Sir W. Macnaghten, ® it is said @ “a person is -
entitled to mortgage, give or sell his own _property, but he has no
propmetary right over things already mortgaged, glven or so0ld.”

1) Mac. H, L. p. 203.

weR ARERd GRaw A, A0 r%a‘ttr &9W.
BRI a1 eeanita. Wid. sz, p 119,

@)
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At page 218 it is said @ “a titlo is woightier evidence than pos-
session; prowded “that possession  is uncoufir rmed by hereditary
successwn »” and again at page 218 @ ¢g title, thercfore, with-
out corporeal acceptance e is weaker than a title ac-

companied by it. ......... But such is the case only when of
these . two the priority is undistinguishable ;- but whefi it is as-
certained which is first in point of date and which posterior, then
the simple prior title affords the stronger cvidence.”” These are

the strongest passages that have been cited to us, and they cer-

tainly afford a powerful primé fucic support to Lialubh4i’s conten-
tion.  As to the last of them, however, Vijuyaneshwara proposes
‘an alternative construction of the Smritis in this sense :—(1). A
title by itself is better than short possession by itself. (2). Pos-
session with three descents cast prevails over a mere documen-
- tary title. (3). A title with a possession - for less than the period
of prescription though but a slight possession prevails over a title
unaccompanied by possession. The decision on the third of the
cases here put, is supported by a reference to’ Narada, and, if it
 correctly represents the Hindu law, it supports the judgment of
- the District Court 1 in favour of the defendant Téardchand. He has
‘a title. and- possessmn under it, while Lalubhéi has not, and has
never had possessmn under his title.

As to thls, however, it is argued that ’I‘maohand has not any
veal title ab all. B&i Amrit’s rights had already vested in Lalu-

bhéi when she affected to convey the house to his rival. The

effect of admitting this view, supposing the rule (8) applies to the

present case at all, would be to depuve it ‘of its operation in

the only cases in Whlch it could be of use. "“As between two titles .

per se the better. is ' the earlier a,ccordmtho the often-quoted
=

wifsn Rt st F4, wafaﬁq' amnarmr wmzerwr-

ﬁﬁl ST S afF:. (bid. £ 14,p.1, L 11)
O EBMATTSEHOT FNAF GIHR FFS ST g WA
aca“aarra'rrrqmram, e U trarcrﬁrarﬂrﬁerr% gaia-

FSTG AT U5 FIEATW ¢F FO@TAR. (Ot Vyawnd 14
p2L14)
B 601—5
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maxim of Yajnavalkia —¢In the case of a pledge, a gift, or
a sale, the prior contract has the greater force ”—Yajna. IT. 23
(Coleb. Dig., b. II., ch. IT., sec. I., t. 28) ; and thus when the com-
parative dates had been once ascertained, possession would for the
earlier deed be a needless, for the later an ineffectual corrobora-
tion. 'The true sense of the rule iy obviously this, that he who
holds by what the Roman law called a justus titulus or juste
causa, that is, a title primd facie capable of constituting ownership,

shall from his possession derive a confirmation of that title such

as to give it effect for its proper purpose against any other title
not accompanied by possession. So taking it, the passages cited
from the same sage, Narada, at an carlier part of the Mitak-
shara @ (Macn. H. L., page 212) unite with it to form a perfectly
consistent theory. In Jolly’s Translation, page 24, the passages
are rendered :—‘ Where possession exists, but no title whatever
exists, there a title but not possession alone can confer proprietary
rights”” See to the same effect Manu VIIL, 200 : “A title having
been substantiated, the possession becomes valid; it remains
invalid without a proved title”” That is, although possession
is more decisive than documentary and oral testimony” (Jolly’s
Narada, page 28, corrected), yet it must be supported by a title
primd, facie effectual. The title, too, must have been acquired
under circumstances indicative of good faith ; a frandulent pur-
chase is regarded as a theft (Brihaspati in Coleb. Dig., b. IL.,
ch. IT., sec. IL, t. 57; Manu VIIL. 165), and fraud vitiates every
transaction. Where one in possession stands on such possession
alone, he is to be regarded as a thief® (Ib. p. 24), unless the
possession has come to him through three descents, when, ac-

‘cording to Narada (Ib. p. 25), an originally unlawful possession

acquires legality, or, as Vijnyaneshwara prefers to pubit, raises
the presumption that a title exists, though 1t cannob be produced
(Maen. H. L, 213). o
@ ey qiang FIY AT g FSFAL.  (Bid 111, p. 2, 1.7

O apiT ARERT ST STRIOTTY, e:rerarr&mﬁmm
qrq[Uq ?fqmggﬁra (Ibid. £.18, p. 2,1.12.)

W@aaaﬁ'qfa AT FRTHERRT wrn@amrzrm?f?m
a g ﬁ@?{ E{I?{ (Mit, Vyav, £ 13, p. 2, 1, 14.)
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Bub though Vijnyaneshwara gives the construction of: the
Smritis on which we have been remarking as an admissible nltel
native, it is plain that he did not himself prefer it. For the pm-
poses of his discussion he insists repeatedly on the superlouty of
an earlier title once proved over a later one, though corrobor’xted
by actual possession. The questions, then, arise, of what par ticular
contests he has in view ; how far the principles he advocated ne-

cessarily govern, or are meant to govern, such a caseas the one now!
before us; and which of the different methods of interpretation is
the more in harmony with the ancient writings accepted as author-’

itative, or'has heen by its gencral acceptance adopted into: the
customary law,

The discussion in the Mitakshara (Macn. H. L. 199, &c.) i by

‘way of exegesis or commentary on the following two slokas. of
~ Yajnavalkya :—

In all disputes, where property is concerned, the last act is of
~ greater force except in cases of pledge, acceptance, and sale, when
- the first act is of greater force ;O

B and _

“If one sees his land in the possession of another and say noth-

ing, it is lost after twenty years; moveables after ten years,”®
Yajn, II., 28, 24,

"The first of these is plainly as to the preference to be given
to legal acts in virtue of their relative priority. The second is as
plainly a rule of prescription. As to the former, Vijnyaneshwara
sets himself the question—*To which of the two acts will the
greater weight attach, when each party adduces evidence mndistin-
guishable in point of preference, the one asserting a prior and the
other a posterior claim® (Macn. H. L. 199); and the instances
“he adduces are meant to show thst s later transaction between the

o H%‘cqa&"aara”sr TEIFY PBRar) ATk GRATR a—»?é" qdtg
FHIAL (bid. £. 11 p. 2, 1. 2, 7.)

¢ owERT gada EETR R | 'ﬁWWW
qeq SRANERT, (vid. £.11,p. 2,1 11)
O I, GAVTEE FATOIT TRTAS AR AT HA ‘Erwﬁ
Wﬁiﬂ. hEg | qEIH,  (Lbid, £.1, p.z 11)
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same parties supported by similar evidence supersedes an earlier
one, while exceptionally (as he calls it) the earlier of two contracts
made with different parties in the case of a gift, sale, or pledge,
prevails- over the later, He has in view only contracts supported
by evidence regarded as of equal weight. Of the “legal proofs
described as writings, witnesses, and possession” (Yajn. II. 22,
Narada on Evidence 2 Jolly, p. 28), Narada (loc. ¢it.) says that
“the first is superior to the second, but possession is more decisive
than the other two.” Where, therefore, there is possession forti-
fying one of two titles, otherwise equal, save in point of date of
origin, the “evidence ” is no longer “undistinguishable in point
of preference,” and Vijnyaneshwara’s remarks would not, but for
what follows under the succeeding sloka, apply to such a case.
In afterwards commenting, indeed, on the text of Yajn. (IL. 60)
A mortgage with possession (or accoptance) is complete,” Vijny-
aneshwara, as referred to in 2 Borra. 151 and Bellasis 60, says
of the two kinds of mortgages, gopya (==for deposit) and bhogya
(=usufructuary), that ““these are complete by possession and en-
joyment and not merely by writing, (oral) evidence, or-the in-
tention of the parties.(® [Priority of possession with (Z.e., accom-
panying) these is valid, without them it is invalid]” - These last
words in the translation seem to be meant as the substance of a

passage of Narada which with the continuation of the commentary
on the Mitakshara is as follows :—

« As Narada says ‘A pledge is said to be of two kinds, move-
able and immoveable. Both are valid when there is actual enjoy-
ment, not otherwise’ @ (see Jolly’s Translation, p. 31).

“The purport of this is ‘In the matter of a pledge, gift, and
purchase, the prior act prevails;’ such is the declaration.  [But]
the first act resulting in possession is to be deemed the more
effectual, the act not accompanied by acceptance though prior is

O oy SRR .. SRR e T &

FONEDIAETY ATURITE:, dafarsEIIoT arcaa’mrsm |
(1td. £24, p. 2, 1, 14.)

@ eniueg Ay 2 IR S T, rH'E @
i RETEGET AT |, Ot Vyav. £ 24, p, 2,1 15,
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not deemed effectual.”’® We know that in the case of mort-
gages, an apparent title - acquned in good faith from an owncr
left in possession, and accompanied by a transfer of the possession,
_kas always, in this part of India, prevailed over an carlier mortgage -
without possession, except where a local custom has modified the

general law; and the three cascs of mortgage, sale, and g1fb ‘are’

placed by the Smriti on exactly the same footing. In the case

of mortgages as of sales, some commentators besides Vljnyaneshg
wara (Mitak in Macn. H. L. 200, 203) have argued that the first,
mortgage deprives the second of validity, as a second is forbidden

under-a penalty to the mortgagor (Coleh. Dig., b. 1, ch. IIL,
t. 129, Comm.) ; but this has not prevented the acceptance of the
doctrine, that possession is essential to the mortgagee’s real right
7in the property as distinguished from his contractual right with
reference to it against the person of the mortgagor.

In commentmg on the second of the texts which we have
quoted, Vijnyaneshwara (Macn, H, L. 201 s. s.) proceeds boldly
to set aside its obvious meaning. He says that the owner is by
twenty years’ adverse possession deprived only of the profits of the
-property.  He says that mere possession is not amongst the eight
‘recognized means of acquiring property, and he cites Narada and

Katyayana to show that mere possession without a title creates no |

property in the thing possessed. The former quotation (Jolly, p.
24) we have already discussed. It is so far from having the effect

Wthh Vijnyaneshwdm seeks to draw from it, that Narada says.
distinetly (Jolly, p. 23): “ If a man foolishly suffers his property .

to be enjoyed by strangers, it will become those strangers’ own

through the effect of possessxon, although the proprietor is known
t0 be alive.

: , _

“ Whatever property a proprietor sees with his own eyes being
enjoyed by strangers, without for ten years asserting his rlghts,
may. not be recovered by him.”

; Ka,tyaya,na agam says that partition of property must be pre-
sumed after an actual separation of brethren for ten’ years, and

(
U o g wed | urdl WRNR A1 Ty Feanie ar @i

EIGOIER
(i .26, .5 ifrlg\jr‘i TBITT, ENRR U’%ﬂr SR RICEESECITER
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this is referred by the Smriti Chandrika (Transl., p. 241) to the
rules of prescription of Yajnavalkya himself. When, therefore,
Katyayana says that “in the possession of cattle, male or femal.e
slaves, &c., there is no validity either for the unlawful taker or his
son”® (Macn. H. L, 202), this cannot withont a gross peer%r-
sion be twisted into a denial of the general rule of prescription
which it is plain Katyayana accepted. Vijnyaneshwara, .indeed,
himself quotes a passage of Katyayana which is identical in sense
with the rule of Narada (Mitak. Macn. H. L. 218).

Manu is next cited, and his rule (Manu VIII, 147) being
identical with Narada’s or differing (VIIL., 148) from it only by
allowing fifteen years instead of ten for the assertion of the" ousted
proprietor’s right, Vijnyaneshwara is forced to admit thaﬁ the
claimant cannot make any effectual answer to the possqssor’s plea.
He has to fall back on the king’s duty to administer justice ho-
nestly, a duty defined by Yajnavalkya (II.,1) as quoted by the
Commentator himself (Macn. H. L., p. 185): “ Let the monarch free
from anger and cupidity...... adjudicate according to the Dharma
Sastras.”® The Sastras seem in this matter to be uniformly
opposed to the Commentator. The other passage on the kings’
judicial duty cited in the Mitak. (Macn. H. L. 188) is at Yajun.
I1.,19: “Let the king, rejecting subtleties (or rather perhaps

; sophlstmes or artifices, chhala, as in Manu VIIL, 49 (Stenzler die’

tarischung vertilgend) try suits on their merits; but even merits
avail not where proof fails,”® and then in sloka 27:  Title pre-
vails over (mere) possession unless ancestral, but (itself) has 1o
force where there is no possession >’ (or enjoyment)® (Stenzler
“Aber selbst erwerb hat keine kraft wenn gar kein genuss da fis't”.):
g0 that, however good the title, the Court must not adjudicate in

O T 7@ FIMEAT qegaT, A q’ga’rgmrararrqar
(Ihid. £.12, p. 1, 1, 5.)

RS UUPEEETEE ...............qwr(érri,raﬁw AT
SIEAS. (id 1.1, p. 1, 1 4)

-0 B [RE 9T SAERIFE T werqtrr:rma g

i ‘Iragr{a.‘ (bid. £. 9, p. 1, 1. 9.)

O R s R FORAT EHATAIL, AEAES A9

gihR: WHENA I (M, Vyav, £ 13, p. 2, L 1 & 14, o 2 170
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favour of it, unless it is thus made proof in the sense of the Hindu
lawyers
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Tt is in the course of this discussion of the law of pr escription o, %o
that Vlgnyaneshwara says that the pr eference accorded to the Axp ormers,

earher of two mortgages, gifts, or sales by way of exceptlon: is nob
to.be understood as implying ““the greater validity. of the pos-
terior act in a case of this description, provided that in this in-
stance of landed property there have been twenty and in that of
personal property ten years’ possession, because in such acts

(mortgages. and the like) no subsequent transactions can really.

take place. A person is entitled to mortgage, give or sell his own
property, but he has no proprietary right over thmgs already mort-
gaged, given or sold.” ® The effect of possession in these in-
stances being probably a familiar case when Vijnyaneshwara wrote,
he saw that it would be brought to bear against his argument on
the narrow operation of prescription, and he anticipates the ob-
jection by denying that it has a sound legal basis. As we have
seen, however, possession has unquestionably been received as a
ground of preference inthe case of mortgages even by Vijnya-
neshwara himself, and the forced and distorted character of the
argument into which the passage we are now considering is intro-
duced, deprives it of the respect otherwise due to it as an utterance
of the author of the Mitakshara. His own Rishi Yajnavalkya, on
the other hand, says : ¢ Title is of no ava,ll ‘without some slight
_possession”—Yaj. IL,, 27. Narada says more emphatically: « What
a man is not poasessed of, that is not “his ‘own, even though
there be written proof and even though witnesses be living. This
is specially the case with immoveables ’? (J olly’s Trans., p. 23).

Vijnyaneshwara (Macn. . L. 217) himself quotes Katyayana to

the effect that < where there is not the least possession there a

title is not weighty.” ® This he then paraphrages: “ With what-

O F3geTgsay | AYTIATE FIYLTear: FRarar: qrasar
gaiga yEENY FmTRasTY TR a:rﬁrsr@r mqqm g
%‘nmr S Brarar qrawq qﬁa’rvqa G| qafasrwr PraTae.
A1 A9 | EERIAY g7 @R g yadt 1 T %THEHW AT
ARtaE AT, (10id. £.12, p. 1, 1.7 cbseq.)

@ R FSAT GRAENRINT TTAL. Did. L 14,0.2,1,7)
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soover title there is not the least occupancy, in that title there is. -
no sufficient weight.”” ® He then discusses the essentials of gifﬁ
and acceptance, and admits that in the case of land, acceptance 1n-
volves some little possession; otherwise the gift, sale, or othér traI'IS'
for is not complete. He might have quoted his own Rishi again.
“ The acceptance of a gift should be public, especially of im-
moveable property” @ (Yajn. II., 176) ; but omitting this he goes
on to assert, that where the priority of the admittedly incomplete

. . . . . » O =
 transfer is ascertained ““it affords the stronger evidence.”” ¢ Stron

ger evidence” of what we may enquire, and the answer must .be
““ of an inchoate as against a complete conveyance.” It is plain,
we think, that Vijnyaneshwara in his endgavour to give effect toa
principle of abstract justice, not subject to those condition‘% Of,
time and the practical needs of society which had been recognized
as the natural basis of alaw of prescription by the Rishis them-
selves, was led into a position which could not be defended With— 7
out a series of the most arbitrary constructions of the texts. - In -
the course of his argument he found that the generally received
doctrine on possession in cases of competing securities was in- -
consistent with his theory, and so he proceeds to explain it away.
He has not dealt with the case of rival vendees, one in and one
ont of possession, except under the influence of this endeavour to.
support a foregone conclusion ; and that he felt the weakness of his
own reasoning, is apparent from his immediately going on (Macn. -
H. L., 219) to admit that “the interpretation may be’” that which
we have in an earlier part of this judgment shown to be probably
the correct one, one which sets aside Vijnyaneshivara’s unpractical -
refinements in favour of the plain intention of the Smritis. Atan
earlier part of his disquisition (Macn. H. L., p. 199) Vlgnyanesh-
wara - quotes a passage of Katyayana or Brihaspati, in which it is
said that neither witnesses nor ordeals avail against possession in
establishing the right to an easement. He does not try to recon-

~cile this with his general principle, and yet it is obvious that the

ea,rher title without possession or quasi possession might in such .

© i @y Rl ARagRAIRTS € dar
kg, (hid. L, 14,p.2,1 8)

® RIS RITE, €T B (i 1 69, . 1, 1~.1°-)
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cases conﬂ!ic't’ ﬁifli“a’ later title accompanied by. possession, and’

accordmg to the Smrl’m be defeated by it. -But what is most
\ concluswe agamst hls argument in favour of bare title, is that he
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lnmself dlstmctly abandons it in the passage We have already AND OTHERS.

quoted on the subj ect of mortgages.

The doctrme of the necessity of a transfer of 'p'bsseission to

- complete a conveyance of ownership, to convert the right ad rem
to a right in 76, however harshly it wounld bear on partlcular per-
sons where a different system has been established; is that which
-has been received lnto most systems of law, at least in their earlier
stages of development Its obvious convenience as a check on

i '”s has preserved it in the modern Romsn law,

even if this wag not “tho source in which it originated—* Tr adi-
tionibus et usucapionibus dominia rerum non nudis pactis trans-

Jeruntur @ Co, 1ib.1I., t. 8, s. 20; and this although “emplio

. et venditio contmhqtur cum de pretwo convenerit guamvis nondum

pretium numeratum sit” @—Gaius IIL., 139 and although ¢ Nemo

Plusjuris ad alivm transferre potest quam ipse habet®—D., 150, t.
- 17,5. 54.As between the vendor and vendee the sale was perfected,
- the obhgatmn of the contract was incurred ; but the dominium of -
the land sold could not pass without a dehvery for that purpose.

In the modern French: law a mere bargain transfers the property, -

- but this has cansed i mconvemences -which have necessitated the
enacbment in recent years (A. p. 1855) of a new law subordinating -
the proprletorshlp to- real rights duly acqmred prior to its regis--
tration or the transcription of the title. " The effect of this has
been, with regard to immoveables, to put a restrictive construc-
tion on the words of the Code Civil, Art. 1583 “la prop'rwte est
acquise de droit 41’ acheteur o Pegard du vendeur, des qu’on est
convenu de la chose'et du prie.”” ® An’ obligation rests on the
vendor from that moment, but as regards third parties the

) Domxmon {or ownershlp) over things is transferred by tradition {delivery}-
and usucapion, not by bare contracts. :

@ The bargain of purchase and sale takes place when an agreemcnt about
;I;derlce is concludedpthough the price (money) itself may not_yet have been
R 1
@) Nobody can convey ‘to another more nght than he himself possesses. 1
@ The property, passes rn.ccordmg to law to the purchaser from the vendor,
om the time they arc agreed about the thing and the price,

B 6016

fr
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right in 7e is not constituted until the public act takes “place.
Blackstone, too, (vol. 2., p. 9) describes delivery of possession. as
an original requisite of a transfer of ownership: ‘ The voluntary
dereliction of the owner and delivering the possession to another -
individual amount to a transfer of the property......... the consent
expressed by the conveyance gives Titius a good right against me,
and possession or occupancy confirms the right against all the
world beside.”” This may seem opposed to some of our familiar
notions on the English law of contracts ; but that it is not quite
incongruous with a correct theory, may be inferred from the fa-
mous argument of Serjeant Manning in his note to Bailey v. Cul-
verwell, O that a bargain and sale confers only a personal right,

“and does not transfer the property without delivery of possession:

This is not received law, but the property that passes is still not
absolute ; the unpaid vendor has rights which enable him under
circumstances to resume his dominium down to the moment that
the dominium of the purchaser has been finally acquired along with
the possession of the thing purchased. Bracton (h. I,, f. 62) says
distinctly : sine traditione non transferuntur rerum dommm ;5 & see
elso per Sir T. Plumer, as quoted in 2 Wh. & Tud. 726, 3rd edn.

Wlthout dwelling further on such analogies as these Whlch

' xmght be greatly extended, wo think it enongh to say that they

form cumulative testimony against the position that Vijnyanesh-
wara took up in opposition to the principles of his acknowledged-
masters on the particular subject that we are considering.  But,”
then, the question follows, of how far he has been fo'llow_éd
by other acknowledged anthorities and by the customary law of
this Presidency and especially of Guazerat. The Viramitrodaya'
merely echoes the Mitakshara on this as-on most- other -points.
The Vyavahara Mayukha (ch. IT., sec. 2) accepts in part the
Mitakshara doctrine as to prescription, but without adopting its.

~ rejection of possession, even long-contmucd as fortifying a title.

Nilakantha rejects the twenty years’ prescription as itself confer-
ring a title except to the mesne profits. As to the prescmptmn
arising from three descents, this, he says, must be supported by
some colour of title. Butas to possession supplementing & title -

(1) 2 M. & R. 568, o
2) Without tradition (delivory) the dominioh over things is not transferred.
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as, agamst a title not supported by possession, he quotes only the
passage ‘of Narada (Jolly, page 24) which we have already dis-
cussed He apparently had not this particular competition present
to h1s mmd for he does not dwell on it, but proceeds immediately
to discuss the rules of prescription. He quotes Vyasa, () that
“ possession is five-fold, titled, long, continuous, uninterrupted,
and known to the adverse party ;”” but as to the title which gives

effect to possession for three generations, he says the possession-

may be “ without a good title proper for attainment of property.”
What his opinion may have been as to an apparently good title
supported by possession as against a prior naked titlo, he does nok
say ; but if from beginning with the passage from Narada heis te
be understood as adopting Narada’s doctrine, he must be held
to dissent from Vijnyaneshwara’s favourite view, and to adopt the
alternative one propounded on the authority of Narada by Vijny-
‘aneshwara himself. In treating of the proof of easements, Nil-
kantha (Stokes, H.-L. B. 25 ; Vyav. May., ch. I, sec. IL,, pl. 3}
®ays that possession is superior to either documents or witnes-
ses, which is more directly in contradiction to Vijnyaneshwara’s
principle of the inefficacy of possession than the Smriti as. quot-
ed by Vl)nyaneshwura himself. As to mortgages, Nilkantha,
though he accepts (Stokes, H. L. B. P. 81) the passages of
Nara,da, on which the Mitakshara relies, as preventing owner-
Shlp amsmg from a dishonest or untitled possession, still does
not find in them the same cbstacle as his predecessor to assign-
ing to & pledge with possession the preference over a pledge
without possession (Stcss ~ s L B, 114). _Should both credi-
_tors seek possession é;.,n;a same moment their rights are
pronounced” equal. In the case of a double hypothecatmn; the
earlier 4ct is*to prevail.  Nilkantha seems to take Katyayana’s
text as applying to bare hypothecation : Jagannatha- in Cole-
brooke’s Digest (b. 1, ch. IIL., t. 128, Comm.) makes it apply to the
. tase where both creditors have had possession. In either case,
Possession completes a right which would otherwise be bub im-
perfect as against third parties.
Tm

TN ARSI NERE: | gaaE
Wﬁzﬂﬁ[hdséﬁr?f (Mit. Vyav., £ 13, p. 2, L 16.)
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From his treatment of these topics it is clear that Nilkantha
did not adopt in its integrity the Mitakshara doctrine that under
all circumstances the prior act must prevail in cases of gift, sale,
and mortgage ; and it may reasonably be concluded that, in quot-
ing Narada’s text on the efficacy of posscssion plus a title, Nil-
kantha intended to adopt the generat doctrine on that subject of
the Smriti from which the quotation was made.

Of the cases that have been decided on the law of sale at this
sido of India, the earliest that we have found reported, is that of
Nursing Bhdnd v. Sunkurdds.® 'Thero a vendee had executed a
satekhat and paid earnest money ; the remainder of the purchase-
money was to be paid on the registration of a formal deed of sale.
The vendee refused to complete. The sastris and the Court
held that the vendor’s right in the property was still untouched,
because neither had the term expired, the money been paid, nor
Ahe buyer’s ownership commenced. In the case of Lalld: Chooneeldl v.
Sawdehand Namedds,® which was disposed of in 1835, the Privy
Council held that the making of a safekhat so bound the pro-
perty that the vendee could ¢ demand a specific performance of
the contract and the exccution of such further assurances as
might be deemed necessary to invest him with a complete . legal
title,” although the vendee had not obtained possession and had
not set up any claim until about a year after the attachment of
the property in execution of a decrce against the vendor. There

isnot in the judgment any discussion of the Hindu law ; and not
baving in our library vol, III, of the Privy Council Cases to
.which referenee is made in 1 Morle ~ ivest, 106, we are unable
to say whether it was even discusse Y a}rgument But, so far
as appears in the judgment, their Lords?mps merely applied the
principle that after a contract of sale, though not completed by a ‘

- .eonveyance, equity protects the land purchased from a vendee

against a judgment-creditor’s elegit (see Benham v. Keane ()
and the cases there cited), This is, of course, in no way decisive
against the right of a purchaser withont notice and in possession
under & legal title, against whom equity gives no assistance to
the holder of the prior equitable right. Inthe case of Sibchunder

1 1Bom, 8 D. A, Rop. 445, @5 Cal, W. R. 111 2. C.
31L. J. Ch, 129, '
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Ghose v, Rasikchunder Neoghy, ™ Sir L. Peel says: “The parties
clamung‘ under the judgmeont take not by contract or conveyance,
nor: have any agreed lien on the lands in suit. If they have alien,
it 1 1s by virtue of tho lex fort and not of their personal law : it
is not by virtue of tho judgment but by virtue merely of the
Vdehyery of the Wmt_ Yof cxecution to the gheriff, and this is not
by virtue of the Ié[iﬁdu law but of the lex fori merely; but by
that law the deposit’of the title-dceds gives a prior cquity, and
though the sale ux:yidox‘ the execution might give the legal estate,
assuming the pledge to be invalid by Hindu law, yet as that
‘purchaso was after notice of the charge, it gave the judgment-
creditor no prlomty ” The dispute was between a judgmont-
creditor, who had purchasod with notice in execution through an
agent or trustee, and a prior mortgagee without possessmn and
it 18 plain that the posﬂnon of the former claimant was, |by refer-
“encetoa general prmmplo, supposed to be ‘incorporated in the
Law of Procedure, broadly distinguished from that of the bond
Jfide purchaser w1thoub notice from an owner stillin possession and
© transferring possessmn to the purchaser

The reported dGCISIOnS in recent years ha,ve, for the most: part,
turned on the effect ‘of possession .upon’ “the validity, as against
. third parties; of a mortgage In Kundoqee v. Balldjee ® the opin-
ion of the sastri Was adopted, Who said “ that possession gives
a deed of subsequent 'date undoubted preference over one of a prior
date bub without possession.”” In Rambuggut v. Suddnundrdo ©

the sastri of the Sadr Court gave a similar opinion, but the .

case seems to have b’A _ dally d1sposed of on the ground of the
. later deed’s having beén reglstered In Gopdl Suddsiv v. Dinkar
Abdjee ® preference ‘was given by the. sastri and the Court to a
deed of sale acoompa,med by possessmn over a prior mortgage
without possession. “/Ag there was 1o doubt in that case as to the
respectlve dates of the two transacmons it involved the adoption
of the alternative mterpretatlon proposed by Vljlly&DGShW&ra
. instead of that more favoured by hlm, that * the simple prior title
affords the stronger- eV1dence’ ’ (Maon H. L. 219). The sastri’s

- (.1 Fult, 36; gee p . 61, @ Bell. 8. D. A, Rep. 5.
@), Bell, 8. D, A, "Rep.. 9. () Bell, S, D. A. Rep. 88.
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answer rests, as we have already seen, on a passage of the
Mitakshara itself.

The next case that occurs is that of Hormusjee v. Pdndoorung. ™
It might, perhaps, be a matter of somo difficulty to reconcile this
with the decision of the Privy Couneil to which we have lately re-
ferred, as it apparently places the attaching creditor in as good a
position as a purchaser for value without notice; but the Court
say distinctly :  The sale according to Hindu law would: not be
complete without possession being given,” and reject the claim
founded on the inchoate purchase. In Rutunbharthee v. Kisun-
bharthee® the appellant and respondent appear to have claimed
under deeds of gift rather than by sale for valuable consideration .
from one Gyanbharthee. The respondent’s deed was the earlier,
in date and was registered ; but the Court held that the appel-
lant’s possession,.acquired when the property had been attached
undera decree against Gyanbharthee, gave his title precedence over
the respondent’s earlier one without possession. The case, as we
have said, appears to us, from the report, to be one of competing'
deeds of gift ; but no argument has been addressed ‘to us on this
point, and the language of the judgment is quite general—-‘f The
Court are of opinion that the alienation to Kisunbhartee without .

possession cannot be upheld by the Hindu law agamst Rutun-'
bhartee’s title with. possession.” :

. This was in 1857, The case of Durgd v. Hurtd, ® which fol-
lowed in 1860, was one of a prior purchaser without possession
against a judgment creditor, who, having sold the property 1in
execution, had himself become the purchaser. The Joint J udge
in regular appeal held ¢ that the Hindu law does not- make pos-
session necessary for a good title as proprietor, though it does
for a title as mortgagee. TUnder the Hindu law a propneta!‘y
title under a deed of purchase is as good without ‘possession as
-with it ;”’ but the judgment of the Sadr Court was as follows:—
“The preliminary question, then, for the Court’s- decision is
whether or not Durgé’s (the judgment-creditor’s) purchase with

) 3 Morr, S, D, A, Rep. 27. ) 4 Morr. 8, D, A. Rep. 44,
(3 7 Harr, 8. D. A, Rep. 342.-
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possession takes precedence of Hurtéd’s: purchase: without pos-
‘session, and, on reference to the sastri, they find that it does.”

So far, whatever other objections might be raised against the
decisions of the late Sadr Court, they secm to- ‘have maintained
pretty consistently, under the advice of the sastris, that, for the
creation of a real right generally available againsta thnd -party,
a transfer of possession was essential ‘xc'*OLdmg Jto. the Hmdu
law. In Régho Bugddjec v. Vittoo(" however, a different viéw was
taken. The Court say: Having referred the ﬁrst ‘two"cbjec-
tions to the sastri of the Court, he has answered that accord-
ing to the Sastras, possession is not essential to. the vahdlty of
a sale, neither is proof of full payment of the purchase-money, the
latter bemg matter of arrangement between the vendor and pur-
chaser.” The case was one of a purchaser Wlthout possessmn
seeking to raise an attachment, and it might- be said that, on
account of the distinction between a creditor and an. sctual pur-
chaser for value, the decision is of little weight. for a case of
competing conveyances, but it is not certain.that; this distinction
was recognized by the Sadr Court. It Would be usefal to know
in what terms the questions were proposed to the sastri ; but the

veference is not preserved, so that it is no longer posmble to say

whether or not.he understood that his opinion was” called for on
a case identical in substance with Durgd v. Hurtd; @ ¢ and whether
he assigned any reasons for giving an 1ncon31stent interpreta-
tion of the law. In the absence of any mformamon it seems al-
wost safer to conclude that he meant to pronounce only on the
validity of the sale as between the purchaser, and vendor. In
 this sense the transaction was, no doubt, valid ;" indeed, there are
texts (see Narada, Jolly’s Transl., p. 59 ; Vyav. Mayukha, ch. IX,,
PL 1 ; Stokes H. L. B. 133 ; Brihasp. Coleb. Dig., b. IL, c. IV, t. 5
compd. with t.17 Comm.) frequently cited, which say that a thing
0nce even promised is inalienable except to the promisee. But
if the sastri intended to say that delivery of possession was a

+ Wholly ‘insignificant circumstance, he was in such direct contra~
diction to the Smritisand the commentaries as well as to previous
responses, that without further anthority it would notibe at.all’
safo ‘to rely on his dictum. What is more 1mportant though

() 8 Harr, 8, D, A. Rep. 229, @ 7 Harr. 8. D. A, Rep. 342,
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but cursorily touched on in the report, is that the purchaser’s con-
veyance having been registered, acquired, according to Act XIX.'
of 1843, a preference over any unregistered title. According
to Bambuggut v. Suddnundrdo ® the purchaser with a registered
conveyance must have been preferred, even though his deed were
subsequent in date to his opponent’s title. It is reasonable to-
suppose, too, that in laying the case before the sastri so important
a cirenmstance as registration was not omitted. If it was includ-
ed, then the sastri may very well havo applied to the case the
principles applicable to a transaction authenticated by the pre-
sence of public officers. These, as may be seen from the com-
mentary on Texts 85, 86, 37 of Colebrooke’s Digest., b. II., ch.
I, sec. II., give a considerable advantage to the purchase so
fortified, even though the sale wonld otherwise be deemed invalid. -
In his commentary on bk. IL, ch. 1V,, s, IL, t. 28, Jagannatha
says: “ Contracts of sale, mortgage, and the like must necessarily

be made in the presence of the king’s officers, and should be
recorded by them.” : '

The decision in Bugddjec v. Vittoo ® was followed in- Nd?'ool._
Hurree v. Wamndjee Konher.® In overruling the decision in-
Hormusjee v. Pdndoorung the ® Judges make no reference to the,
case of Durgd v. Hurts,® or to the earlier one of Rutunbhartee v.
Kisunbhartee, ® both of which were subsequent to Hormusjee v.
Pindoorung. Perhaps they had overlooked these cases, whose
authority, at any rate, can hardly be said to have been destroyed
by a judgment which touched them only through being expressed
in terms more general than was necessary for the adjudication in
hand, If we take the decision as purposely omitting the dis- -
cussion of these cases, becanso tho case was distinguishable from
them in the same way as Hormusjee v. Pdndoorung, their anthority
remained wholly unaffected as to contests between rival vendees.
The case was again between a purchaser and a judgment-creditor,
and the Court say that the decision in Hormusjee v. Pandoorung,
to which we have referred, is overruled by Bugddjes v. Vittoo.?

) Bell. 8, D, A, Rep. 9. @ 8 Harr, S, D. A, Rep, 229.
(%) 8 Harr. 8. D. A. Rep. 289, 4} 3 Morr. 8. D. A, Rep. 27.
©) 7 Harr, 8, D, A, Rep. 342, {6) 4 Morr. S, D, A, Rep. 44;

7 8 Harr, 8, D, A, Rep. 229,
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No reference is made to the fact of registration in the latter case.
No consciousness is shown of the cases of Rutunbhartee v. Kisun-
bhartee and Durgb v. Hurta, This brings us to the end of the
cases in the late Sadr Courts. The judgments, as reported, are as
little. informing as can well be conceived, They do not attempt
. to develope a rational theory out of the utterances of the native
authorities, or to reconcile the apparent contradictions of the sas-
tris. The conflicting answers obtained from these officers, were
the whole records before us, would probably be found to illustrate
the maxim Prudens qucestio est dimidium scientice ;) but, taken as
they stand, they leave on the mind a puzzling impression of un.
certainty and of insufficient investigation of the subjects proposed
for inquiry..

The first case in the veports of this Court is in no way more

instructive, This is Ndgubdi v. Motigir Guru.® The plaintiff
sued for possession of a house sold to her without possession. .By
whom it was sold, under what circumstances, how and when the
defendants had come into possession, whether as successors, as
seems likely, to the original vendor, as donees or as vendees with
~or without notice of a prior sale, on all these points the report is
sllent. The Court say: A sale of property may be valid without
possession.” How far, against whom, and under what circum-
stances, that validity exists, is not stated, nor can it be gathered
from the report. If the doctrine really held by the Court at that

" time is to be -gathered from the case next reported, it did not

necessarily affect the relations between ordinary rival vendees
from the same vendor, This was the case of Bhukan v. Bhdiji® ‘
decided in the same month as Nigubdi v. Motigir. ® - In this
case, Bhukan, a prior purchaser of property sold in execution,
was sued by the purchaser at the auction for possession. How
he could be sued for possession unless he had obtained possession,
itis not easy to understand ; but in the lower Courts judgment
was given against him, because his “ deed of sale was invalid, not
having been followed by possession.”” The High Couf‘t, however,
reversed this, holding * that by Hindu law a sale of 1mmoveab.le
property is valid, though not followed by possession ; and as 1@

() Skilful inquiry is half knowledge. @ 1 Bom. H. C. Rep. f
@) 1Bom, I, C, Rep, 19, . ) 1 Bom, H. C, Rep- 5
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1877, this-case the sheriff’s sale extended only to such nght title, and

gf}fgﬁﬁé; interest as Jord might possess in the property in dispute, and this
e had alr eady vested in Bhukan, Bhiiji took nothing by his pur-
3‘\1)15};21{2 chase from the sheriff.”” The Judges seem here to have been
influenced by the opinion on which several more recent cases have-

been decided, that “the right, title, and interest > of & judgment-

debtor, disposed of in execution, means not necessarily all that he

conld himself effectively convey, but his proprietary rights minus

all equitable claims that conld be enforced against him in respect

of the property sold.  As the Privy Council in Ldlld Chooneeldl

v. Savdechand ® had made the attaching creditor snbject “to the
judgment-dobtor’s obligation, so now the purchaser in execu-

tion was placed in a similar position, This was directly opposed

to Durgd v. Hurtd ; ® but the case arose under a different law of
procédure, with a different description of the property offered for

sale. So far as the expressions of the Court are strictly judicial,

they may be understood as disposing of the case on & principle

which does not affect the ordinary relations of rival vendees, one

in and the other out of possession—a principle. most distinotly» seb

forthin Mathurdddis v. Kalid ® — The purchaser at an auction

sale in execution of a decree buys the right, title, and interest of

the debtor, whatever that may be, burdened with all valid liens
~created by him.  The precedent followed by the District Judge,

" thevefore, does not apply, as it refers to private sales.”

The precedent here referred to, is that of Ganpad v. Khandu.®
In this a prior mortgage without possession was not allowed fo
prevail against a subsequent sale with possession. The real or snp-
posed equitable limitation of the execution-purchaser’s rights,
which prevented his gaining in Mathurddds v. Kdlid® the advan-
tage accorded to a purchaser in the ordinary course in Ganpat V.
Khandu® was equally applicable to the case of Bhukan v,
Bldiji,®. and must have governed the decision of that case,

_whatever view might have been held as to the rights of ordmary
purchasers inter se.

@) 5Cal, W.R.ULP. C. @ 7 Harr, & D. A. Rep. 342,
) 7 Bom, H.C Rep. 24 4, C. J. () 4 Bom; H. C. Rep. 63 A. C. J.
) 7 Bom, H. ¢, Rep. 24 A, C., J. (6) 4 Bom. H. O. Rep. 69°A. C. J,

() 1 Bom, 1. €, Rep, 19 A, C. J,
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Gy CULC&? Parjdrim’v. ija(‘) is a casc in which a vendee sued
to recover pr operty cncroached on by a neighbour before his pur-

- chase. As the case was actually dlsposed of on the ground that

the plaintiff Tad failed by production of a sale-deed to prove

what were the precise boundarics of his purchase, that part of the.

judgment which is referred to in the head-note was, in strictness,
extra-judicial.  The judgment, however, begins thus : ¢ Although,
according to Hindu law, transfer of possession is nob essential-

ly necessary to give validity to a sale’of immoveable property,

yet it is essential that the vendor should have possession ab the
date of the sale.”  Hssential” to what, we may inquire : to a right
against the vendor? or a right against all persons? These questions
are answered in the judgment by saying that the vendee could
recover damages . from the vendor, and that he acquired “a right
to sue for the land of which the vendor had been dispossessed.”
This, however, from the context must mean a right to sue, not the
encroaching neighbour, but.the vendor if he should recover pos;
session; to make him completc the transfer, as in’ Nantbhdi v.
Tuldram ;@ and thus the result comes oub that, in the opinion of
the Court, there might be a perfectly valid right, enforceable ac-
cording to his capacity against the vendor, in respect of the pro-
perty sold, which still 'was no right n re enforceable against a
third party. -No texts-of the Hindu law have been brought to our
- notice, nor are we aware of any by which the inefficacy of a sale
by an owner-dispossessed can be placed on any other ground
than the 1n1poss1b1hty of completing the transaction by a trans-
fer of possession. This transfer is *“ essential ” as against a third
party in every case; it is g not essentnlly necessary ” against the
vendor himself in any.- It was on this view of the case that we
in 1873 disposed of Kdchu Baydji v. Kdchobd Vithobd.® Tv is
‘nob apparently quite reconcileable with the case of Krishndji v’
Govind,® where a mortgagee from A suing on an- alleged violent
dlsposscssmn of himself by B, but found never to have been in
possession, was. held capable’ of suing on his mortgagor’s title
within twelve years of his ekpulsion by the defendant; but the

samie principle was applied in Govindd v. Rduji.® There the
(3 7 Bom. H. C. Rep. 4A C.J. () Printed judgments for 1873, p. 18G.
) 10 Boni. H. C. Rep. 491, 9 Bom. H. C. Rep, 275.
® 8, A, 306 of 1876, p, 274: of puntcd judgments of 1876, not reported,
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Court say : “We quite agree with the Judge thatb transfer of
possession is not essentially necessary to the validity of o sale of
immoveable property. But this case, it appears to us, should be
disposed of on other considerations, Both parties are fnnocent
purchasers, and as such have an equal claim to the aséi§tance of the
Court ; but the defendant having got into possession without notice
of the prior sale, it appears that this Court, in accordance with
principles of equity, should not interpose to disarm him, but
should leave the matter as it stands.”  There is some little dan-
ger of misapprehension in adopting the language employed by
Courts of equity in England, where there is or was a double
system of.Courts, in this country where there is but one; but
if the substance of this judgment be compared with Vijnyanes-
wara’s dictum (Macn. H. L. 208)— A person.........has no pro-
prietary right over things already mortgaged, given, or sold”’—

it obviously constitutes a rejection of it, except in' the sense
subsequently adopted by Vijnyaneswara himself :—¢ The first act
resulting in possession, not an act, though prior, umaccompanied
by acceptance, is to be deemed effectual.” If the owner by a .
mere contract had divested himsclf of the dominium over his pro- -
perty, none could have remained to him to form the subject of a
new transfer to the defendant. His permissive occupation under -
the plaintiff, when the latter had become complete owner, would

. make no difference, since this would rank, as against a thud party

such as the defendant, simply as the possession of the plamtﬂf
himself—Sakdlchand Savdechand v. Ddiydbhdi Ic]zlzaclzan(_l,(‘) Col.
Dig., bk, IT., ¢. IV, t. 56, Comam. It repeats the general for-

mula—* transfer of possession is not essentially necessary. to the

validity of a sale,”” but practically explains it as applicable only
between the vendor and purchaser; as inapplicable between

- & prior purchaser on a naked contract and a subsequent purchaser
with possession.

It is singular that in this series of decisions it is only the last
which is distinctly a case betwcen rival vendees free from any

. complication with the law of gifts, of mortgages, or of execution.

In Kullo v. Rémji ® the learned Judges say : Verupax never

(1) 4 Bom. H. C. Rep. 71 A. C. J.
() Decided on the 9th September 1872 ; sce printed judgments for 1872,
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had possession, and, thercfore, under Hindu law he was nob in
a position to sell the land to the plaintiff;”” but it may be ob-
jected that there was a registered conveyance to the later pur-
chaser, who must, therefore, have succceded, even if the vendor
had had possession, seeing that it had not been transferred to the
plaintiff, who, consequently, had to stand upon his deced alone.
The position of the attaching creditor has, in the decisions of tho
Sadr Adalat, been regarded in a very different view from that
adopted by the Privy Council and the High Court ; but, regarding
him and the purchaser at an exceution sale in the light of pur-
chasers for value, the Sadr Court, we find, arrived, for reasons
not reported, at directly opposite conclusions. In the case of mort-
gages it is admitted that the Hindu law makes a change of pos-
session essential to their] conipleteness, though on Krishndji v.
Govind ® an opposite contention might possibly be founded ;
but it is said that the law being essentially different in the case
of sales, the decisions on the one class of cases are not in any way
applicable to the other. In Ratunbhartee v. Kisunbhartee® and
perhaps in Ndgubdi v. Motigir © the decision may have turned on
some peculiarity, if such therc be, of the law of donation. In
Kiclhu v, Kichobd ¥ we said that “ the texts cited” in Harjivan v.

. Naran Haribhdi® “make a transfer of possession equally necessary -

o the completion of a sale as of a gift.” If that is so, and if the
casés that have' arisen ‘on the law of mortgage are not referrible
‘Yo some principles different from those which govern sales, the
decisions passed on the one class of disputes furnish important
analogies, at least, for' dealing with the others. It is worth while,
therefme to examine the question of their connectlon, or Want of
connection, with some care.

In Harjivan v. Naran Haribldéi a donce sued to recover pose
session from the tenant of his donor. The tenant set up a per-
manent tenancy and a payment of rent to the donor after the date
of the deed, which he said was a fabrication. In special appeal, Sir
. Richard Couch, C. J., said: ““The question which we have to deter-
mine is, whether the Judge was right in holding that the glft was

) S)Bom H, C. Rep. 275, (2) 4 Morr. 8. D, A, 44,
) 1 Bom H C, Rep. ., (4) 10 Bom. H. C. Rep, 491 ; sce p. 403,
(O)I\Bom. H, C. Bep. 31 A.-C. J,
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not complete without delivery, and we are of opinion that he was s )
and (in the conclusion of his judgment) ¢ without possession oOr
receipt of rent by the donee, the gift in this case was not complete.”
This was, it ‘scems to us, an extreme case. The donec is told
that the gift- to him is invalid, because the temant will not attorn
to him.  We are not aware that the Hindu law thus makes the
capacity of a landlord or of a receiver of quit-rent to make a°

gift of his interest in the property dependent on the assent

of the tenant in physical possession. The learned Judges in
Venlw v. Jivu® throw ont, indeed, an opinion that the presence .
of .a mortgagee in possession would so prevent delivery to the
purchaser that no sale by the mortgagor could be complete ; but
this does not seem to rest on any recognized authority, though
certainly contended for by some lawyers. In his commentary on
Colebrooke’s Digést, bk. 1., ch. IIT., ., 184, Jagannatha says that
the text is an answer to one who should hastily affirm that a
pledge is absolutely invalid for want of possession, without neglect
on the parb of the pledgee, and the same argument is extended .
by him to the case of a gift. Colebrooke (Dig., bk. IL., ch. IV., .
18) says, as translated, that “a pledge must be disposed of by the
law of pledges or subject to redemption,” and the liberty thus
allowed to the owner is not made dependent on the assent of the
actual possessor, the mortgagee. If it were so, the sale-in execu—
tion, subject to the mortgage approved by the sastri and by Cole--
brooke and Ellis at 2 Strange 461, could not be made, except with -
permission of the -mortgagee. See also 2 Macn. P. and P. 807,°
where the right to sell an equity of redemption is fully support-
ed by the sastri and the Vivada Chintamani, pp. 76 and 78. of -
the translation, which is still more clearly to the same effect. The
difficulty to the Hindu] lawycrs, indeed, seems to have -been in
determining whether, as the mor tgagor’s ownership still -sub-

sists, his subsequent salo does not avoid the mortgage (see Col.

Dig, -bk. II., ch. IV., t. 28 and Comm.) The case of Giridpd
v. Narsdpd,® as explained in Hari Rémchandra v. Mahada]b .

-~ VisTina,® shows that possession by a tenant is eqmvalent tor im-

M Sp. Ap. 500 of 1871, not reported, decided on the 11th of March 1872 o
printed ]udgments for 1872,

@ Morr, Sel. Dec. Pt. I, p. 96, S. A. 0972,
) Bom, H, C, Rep, 50 A, C. J. ; see p. 54,
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mediate possession by a mortgagoe In Sdkalehand v. Daydbhat O-

it was held that the decision of the Munsif in favourof a donee
ought to be affirmed if it were found that the resisting tenant had

taken possession by the permission of the donor, A physical delivery -

of possession was wanting in this case as in the preceding one,
but-the possession of the tenant must have been regarded -as that

of the landlord, so that & mere intimation to him of the landlord’s-
having” transferred his right, cffected a change of the posses--
sion as to the person on whose account it was held. In Kdchu 3
Kackoba@) it is stated that, in accordance with the recelved:

: practme, the judgment is not intended to affect the right of a
. mortgagor to deal with what is commonly called his equity of
redemption ; and there is no reason, that we know of, why notice
of an assignment of a landlord’s right should not be as effectual as
notice of an assignment of an equity of redemption. The trans-
" fer of the physical detention is unnecessary and impracticable
in the one case as in the other, becanse it is rightly held by the
' tenamﬁ or mortgawee in possession.

Takmg the texts, however, which are quoted in support of the
Agﬁneral prmmple, that “a gift is not complete without delivery :”’
- in Haijivan v. Ndran,® the first in order, is an extract from
- _the Mitakshara (Macn, H. L. 218) on which we have already com-

mented at some length, If the able argument addressed tous by

Mr. Shéntérém is sound, the passage is governed alike as to gift
~and as to sale by what follows : ¢ But such is the case only when of

these two the priority is undistinguishable.” If mere priority is
. the governing principle, possession cannot be, either for sales or
- gifts. By rejecting the qualification, as they might prop erly do,

the learned Judges left the rule as to the necessity of possessmn
“zequally apphcable to sales as to gifts. ‘

The next passage is from the Vyavahara Mayukha, ch.IX,, pl. 6.
It states what gifts may not be resumed, and it 1ncludes amongst
these the price ‘of thlngs sold and wages paid, showing that

glfb 7 like ¢ give ” was not used solely for gratuitous benefits.
The text is, of course, cited to prove the necessity of delivery and
acceptance to the irrevocability of the transactions enumerated.

O 4 Bom, H. C, Rep. 70 A. C.J. (@ 10 Bom, H. C. Rep. 491 ; see p. 494,
" () 4 Bom, H, C, Rep, 31 4, C. 0,
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. The next quotation is from Jagannatha’s Comment., Col. Dig.,
bk, II, ch. IV, t. 2. Itsays that ¢ the term used by Manu (in
speaking of subtraction of gift) denotes payment or delivery,”
which again involves the wider sense of © gift.”

Then follows an extract from Brihaspati, which merely implies
that o gift of what one is at liberty to bestow must be made
effectual by actual delivery. The purpose of the whole passage
is to distinguish what a man may from what he may not give
away, not to détermine the effect of possession, ‘

The extract from Yajnavalkya, next cited, says that acceptance
should be public. The context refers this directly to a gift in
directing a wise man (like the passage from Brihaspati) to carry.
out his promise, bub the formalities prescribed in the text next
quoted in Colebrooke’s Digest apply to conveyances for value
equally as to deeds of gift.

The last passage referred to, is from Jagannatha’s Comm. on

t. 56 of b. 1L, ch. IV, of Colebrooke’s Digest. It goes to show that,
ind agannatha s opinion, a gift made by a man, in consideration
that the donee will perform the last duties for the donor, requires
an entry into possession and a performance of the danor’s purpose
to make it effectual.

If, setting aside the preconceptions which beset those broughﬁ '
up in the midst of modern life, we look back to the earlier sources
of the Hindu law, we find that the sale of land is not contemplat-
ed as possible, or is regarded as sacrilegious. This was by no
means peculiar to the Hindus, as may be seen by a reference to
many passages in the classical authors. The inseparableness of
the family lands from the family to which they belonged, ﬁkWaS &
favourite notion, indeed, almost throughout antiquity, both with
the populace and with philosophers. In India it was connected
with the recognized function of property as the support of religi-
ous rites beneficial to the family, as well as with the revenue
system by which the king was largely interested in theland, so
much so that Strabo supposed him to be the sole proprietor ;
and that his superior ownership is insisted on by the modorn
Jagannatha, who reconciles it with private property by setting
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this down as of a subsidiary kind. The difficultics thus placed in
the way of alienation, fostered the natural attachment to tho soil
they had tilled, which the Hindus shared with other races of men,
and which still makes them, in gencral, greatly prefer a mortgage
or.a lease with o fine to a sale. In Manu VIIL, 245 ss., while the
elaborate rules for the settlement of boundaries and tho exemp-
tion of them from the general law of prescription indicate the
“sacred importance attached to them, no rules whatover are to be
found regulating sales of land. A gift of land, however, is at
the same time extolled (ch. IV., sl. 230), the sense of which is that
the donor of land obtains the fruit of a gift of land as in Vyav.
May.; ch. IV, 5. 1, pl. 8, the special religious merit of a “bhiiddn,”
though even this—a gift to Brahmans—is by the secular-minded
Narada (I, XVIL, 46) made subject to the king’s permission.
‘The rules of sale in Yajnavalkya (II., 254 ss.) are obviously
meant for transactions in moveables, and the old passage cited by
Vijnyaneshwara at Mitak., ch. 1., s. 1, pl. 82— In regard to the
immoveable estate sale is not allowed, it may be mortgaged
by consent of the persons interested”V—points to a state of
.‘ things anterior to that when Narada (see J olly’s Transl., p. 70)
- included both moveable and immoveable property in things
vendible, and when Brihaspati (Vyav. May., ch. IL,s.1, pl. 2) de-
- seribed a deed of purchase of “a house, field, or the like.”  Pas-
sages pointing to the inalienability and even to the impartibility
-of ancestral property in ancient times may be found in the
“Smriti Chandrika, chap, VII, para. 44, etc.

LA Sale being thus disapproved and a gift approved (Manu. IV.
- 235), it was natural that, as sales became necessary, the fiction of
a gift should still be preserved in the ceremonies attending them.
“ It @ sale must be made,” says Vijnyaneshwara, it should be
conducted for the transfer of immoveable property in the form of

O T ARG FHEagRafy, Ot Vvt 47,p 1,1 3)
See the note of Mr, Ellis at 2 Strange H. L. 461, In Attica, where the sale of
land was hardly possible in the earlier times, hypothecation, according to Sir
W, J ones (Essay on Bailments), originated. It was indicated in each case by a
villar erected on the property ; and, to clear the way for his further legislation
Solon caused these tokens of general insolvency to bethrown down (Grote’s Hist.
of Greece, vol. 3, page 100),
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a gift, delivering with it gold and water.”® This is part of the
sories of forms prescribed by the text (Coleb. Dig., b. IL; e. IV,
t. 33) already referred to (land is conveyed by six formalities,
&e.), and shows that it is as applicable to sales as to gifts—sales
being, in fact, included in gifts of land as viewed by the Hindn
law. In the Smuritis cited in Coleb. Dig., b. 1, ch. III, t. 133,
134, gifts, sales, and mortgages are put on precisely the same foot-
ing with regard to the effect of possession ; and, in commenting on
the former, Jagannatha says: ¢ There is no difference in the dives-
titure ‘of property by gift and sale.”” In the comment on b. IL.,
ch. IV., t. 17, he says: “ “Sold’ is employed in the text of Narada
in the comprehensive sense of given or otherwise aliened,”” and on
b. IL, ch. IV, t. 28, he quotes Raghunandana to the effect that
“the word ‘sell” also denotes gift annulling property,” just as
Chandeshwara, quoted in t. 8, says that ¢ give,” having a secon--
dary sense, without losing its literal meaning, comprehends sale
and the like.”” Exztracts of this kind might be multiplied show-
ing that, for the purpose of divesting an owner of property, gift
and sale stand on precisely the same footing, and -are subject to
the same conditions, Sir T. Strange (H. L., vol. I, 24) speaks
of “gift embracing ............ every species of conveyance and
charge ;”” and as “ possession is, at least, equally necessary in the
case of a gift as of a pledge” (per Setom, J., in Sibchunder v.
Bussickehunder,® so it seems equally necessary to the-completion
of a transfer by sale as by gift in our sense of those words. @

@ i'ér?ﬁarrq 2 € Reeoa gahaal e ST A mfr%r%r
(Ibzd £.47, p. 1,1 5). See C’kasstm Symbolique de Droit, 96, quotmg Reyscher Symb.
des Germ. Rechts 45,

@ Fullon 490.

©)  Gift and sale were assimilated in the development of the English Com:
mon TLaw, though to an end exactly the reverse. In Wortes v. Clifton, Lord
Coke says : % Thecivil law is that a gift of goods is not good without delivery,
but it is otherwise in our law"—Rolle Rep. 61. In commenting on this, Lord
Blackburn (Contract of Sale, 197) s says: *“It does not seem tome that the word
¢ done’ (donum) in law French does import primd facie that the transaction was
gratuitons.” . The word “ gift” that is was made to include a sale ; and that, .con-
versely, a mere parol gift in the proper sense, even without delivery, confers ‘a

property subject to retraction hy the donor, appears from the note (d) to 2 “’ms.
Saunders, 476,
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It Seems‘ﬁo us, then, that we are justified in adopting the

conclusion of so eminent an authority as Mr. Ellis ( Mirdsi Papers,
P- 205) who says “ that by the old law, though land might be
temporarily transferred by mortgage or permanently by gift, 1t
could not be sold, (but) that according to the interpretations of
the commentators......... the sale of it is allowed, the word du-
nam=donation being construcd to signify any act of divesti-
ture.’” - Instead of disguising his gift under the form of a sale,
the Hindu was constrained by his law to conduct his sale with
the ceremonies of a gift.?  The delivery and acceptance of
possession, therefore, which, where they ave possible, have been
held essential to a transfer by gift, must be cqually essential to
the-completion of a sale in the removal of the deminium from the
vendor to the vendee.

There isa case in which at 2 Borr. 561 the sastris say that a
gift in Kriéhnarpan is valid, though posssession be retained by
the donk)r. For this opinion, however, they cite only Mitak.,
cha,p. L, sec I, pl. 8, which says that acceptance of a gift is a re-

. cognized mode of acquisition for a Brahmin, and a passage, wherc-
‘ ,bY; according to the Brihat Parijat, ¢ if the donor should not think
> upon what he hag gi'ven and the donece should not demand it, they
~both go to hell, the giver and also the receiver. 7 This relates to

the binding obligation to deliver what has becn promised—(sco

' Nara?da, Jolly’s Transl., p. 59, quoted Vyav. May., ch. IX., pl. 2),

and is an emphatic condemnation of any neglect of the duty incul-
cated in Manu IV, 235, and the Smritis quoted (Coleb. Dig., b, IL.
¢h. IV.,£.41) by which the donor’s spiritual welfare might serious-
ly suffer. So far the promissor is bound (Coleb. Dig.,b. I1T.,ch. IV.,
t. 16, 17 .Comm.), and, except for things idly promised, the heir is
.deemed responsible (Vyav. May., chap. V., sec. IV., pl. 15 and chap.
D.I' pl. 10) ; but this responsibility, like that of the original pro-
missor, is nota right in the property promised. If it were, the pro-
perty would be equally bound in the hands of the heirs for the
former owner’s debts, which alsothe heirs are enjoinedtopay (Vyav.
May., ¢h. V., 5.4,pl. 14). But as to these no right in r¢ is vested
n the. creditors against the property of the deceased. It is not so
M >No‘ sale of iimoveable property can be effected withoud the formalities of
donation, Cfleb. Dig., b, V., ¢k, VIL, t, 890, note, .
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hypothecated as to prevent the heirs disposing of it—Jamiyatram
v. Parbluddas ; ® neither, therefore, is the bare promise of the de-
ceased, unaccompanied by an actual delivery of possession, more
than a moral obligation on his successor. It is placed by Jagan-
natha (Coleb. Dig., b. IL, ch. IV, . 46, Comm.) ag at the highest
on the footing of a debt. The gift, therefore, in the casein Borra-
daile, asinso many other instances of contract, is to be considered
valid only as creating what Harita calls ¢ a debt of conscience ” 1
the donor and his vepresentatives, not an ownership in the thmg
promised available against third parties. )

In our remarks on the case of Régho Bugddjee v. Vittoo @ we
have pointed ouf that, even according to the received principle of
the Hindu law, the registration of an assurance may be deemed
to give it a scope of validity which it would not otherwise have.
In Hart Rimehandra v, Mdldiddji, ® it is said, after a review of the
precedents, “ that in the Konkan the registration of a mort‘gage
without possession cures any defect or imperfection which arose:
from the non-completion of the transaction by delivery of pos-
gession;” and Melwill, J., in COlnl‘llClltlllU' on this in Ttchdrdm v.
Reiiy,® says : “ If one kmd of notice be sufficient to ‘satisfy the

- rule of Hindu law, why should not another kind of notice ? I

conceive that the true principle is that laid down in Gopdl v.-
Krishndppd,® and that the present case comes under the class
of constructive frauds.” As regards this last case, it is to be
observed that the sale took place when a decree had already been
made, giving effect to the mortgagee’s lien on the property. . This
‘converted his right against the person into a right in re, and of
this he could .not be deprived by any act of his mortgagor.  As
to the case of Hari Bimchandra v. Mahdddgji, the object of the
various ceremor ies prescribed for the transfer of land, though pro-
bably they originated from quite different causes, is now recog-
nized bythe Hindu lawyers tobe mainly the publicity of the transac-
tion. InColeb.Dig.,bk.V, ch. VII.,t. 890, Comm.,Misra is quoted
to the effect that “the assent (or acknowledgment) of townsmen,
of heirs, and of kindred, is required for the publicity of the gitt.”
(I 9 Bom. H. C. Rep. 116, () 8 Harr, 5. D. A, Rep. 220. =

) 8 Bom. H. C. Rep. 50 A, C. J.; sce p. 54,
)11 Bom, H, C, Bep. 41 ;sce p, 43, (3) 7. Bom, - H, C, Reps GOA C.J.
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Fuarther on Jagannatha says :— There is no objection to the. -

admission of any other ceremony as well as the delivery of gold
and-water in the case of sale ;” and, finally, “sale (i. e, the contract)
is incdntestab]y effected by a simple act of volition, but formality
is ordained for the sake of proof,”’—proof, that is, in the sense of
Preappointed evidence or an indication having a conclusive or spe-
cial effect. That a éymbolical delivery will, in the appropriate
cases, suffice; appears from the note of Mr. Ellis in 2 Strange H.
L.468. Where, therefore, there hias been a public avowal of a sale,

gift, or mortgage by registration, the transfer appears to be com-

pleted. The change of owncrship proclaimed to all, perfects a
right available against all ; in other words, a real right instead
of one “ in personan.”” The cffect of notice of a prior contract
to the individual purchaser or incumbrancer scems to rest on a
somewhat different principle. In such a case there has not, un-
less the requisites have been fulfilled, becn a complete transfer
of the real right ; but the second contractor, taking with notice of
the prior dealing, is not allowed, as we have seen, by the Hindn,
any more than by the English, law to profit by his shave in the
vendor’s frand, ~ Although, therefore, the conveyance to him may
have been completed, he is subject to the rule exemplified in
Po'tta7~, v. Sainders, ® and may be compelled to re-convey to the
prior vendee. But the necessity, according to the English sys-
tem, for this re-conveyance, shows that the first vendee, however

strong his abstract right so as to justify the action of equity

“in personam ” for his benefit, has not a real right in the proper-
ty i that has passed to the sccond vendee by the conveyance, to
¥ hl?h by statute, is fictitiously annexed a transfer of the pos-
session. - :
It appears to us, upon a consideration of the very few cases
d l'l‘ectly in point, and of the much larger number affording analo-
gles for the determination of the question now before us,” which
are presented by the reports of the late Sadr Court and of the
High Court of Bombay, that the weight of authority prepondc-
tates greatly in favour of the necessity of a transfer of possession,
as the necessary complement of a contract, in order to effect an
absolute change of ownership by sale. The transfor of posscssion

(1) 6 Hare 1.
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may be replaced by registration or by a decree giving notice to -

all of the change ; but, in the absence of some such public indica~
tion, the only right acquired by a vendee, as by a mortgagee or
donee, is one of an equitable character enforceable only against
the vendor and those taking under him with notice, not against
purchasers or sub-purchasers in possession without notice, whose

legal title, fully acquired, cannot be cancelled by the Courts, on

the ground of dishonest orunconscionable means havmg been
used in acquiring it.

Not many cases from the other presidencies have been refer-
ved to in argument. In Drdukrishnd Dey v. Biswdmbhar Sen®
it was held that a lessee from a claimant of lands, held by persons

‘denying his title, might sue those persons for possession under his
dease. The Court say : “The lease gave to the plaintiff a right of

possession, assuming that the lessors had a right of possession bub
were not in possession.”” The operation of the Hindu law is not
recognized or alluded to in the judgment. Tt merely brings into
India the English action of ejectment without its historical jus-
tification, or the safeguards, such as they were, which the prac-
tice of the Courts had thrown rvound that proceeding in - the
country of its origin. The fictions of the démise to the nominal
plaintiff, his assumed entry, his ouster by the casual ejector, all
rest on the necessity, under the older common law, of an actual
possession by the owner to enable him to make a good demise.
It was by the  consent rule * that the person actually in possession
being forced to admit a string of falsehoods as the condition of
being allowed to defend his right, was brought face to face with
the real claimant on the ground of the title set up by the latter.

And, after all, as is said in Cole on Ejectment, p. 77, “ As & gene-.
ral rule & judgment in ejectment does mot -conclude the title
osan unsuccessful claimant may immediately commence an-

other ejectment in the same or another Courte....... Lor a defen-

dant, against whom a judgment has been obtained, may imme-
diately commence an ejectment against the previous claimant or
“his tenant to recover back possession of the land......... Indeed,

this is frequently done.” In the case of Prdnkrishne Deyv.
Biswambhar Sen the lessors appear to have songht, by means of

) 2Beng. L, R, 207 A, C, J
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the lease, to procure an adjudication in their favour on a suit for

an insignificant portion which they might afterwards employ inﬁj’f

one might be set up, and the holders of the estate be involved in
an endless series of harassing contests, The Hindu law affords

10 warrant, that we know of, for such a course as this. As the

ground of a complaint against a defendant, & plaintiff may px‘of

perly say: “Ho has forcibly seized my land ” ® (Mitak., sec.
IL, pl. 4 ; Macn., H. L. 142) but not, so far as appears, “ He

holds land contrary to the right of another who has proposed to

transfer that right to me.” The Hindn law requires the plain-.
tiff to-show that he has been *“ aggrieved * or “ injured ”’ (Mitak.,

Macn, H. L. 141, 151), and the person injuréd is he who has

been dispossessed, not he who has bought from A, land in the-

adverse possession of B. Under the Code of Civil Procedure it
might be said that the lessor being made a co-plaintiff, the ques-
tion of right as between him and the defendant or the defen-
dant’s lessors might be finally determined ; but, in the judgment
- we ‘are considering, it is laid down that ¢ the Court cannob
compel a man to become a plaintiff against his. will.” A com-
" petent critic says “that persons sensitive to the harmonies of
jurispr"ude,n‘ce will lament that, instead of cleansing, improving,
and simplifying the true proprietary actions, we sacrificed them
all to the possessory action of ejectment, thus basing our whole
system of land recovery upon legal fiction.”’—(Maine’s Anc. Law,
3rd' ed., p. 292,) Our Code of Procedure, not contemplating'«
such a case, has made no provisions, such as exist in England,
for checking repeated actions of ejectment by payment of costs
of past suits, and giving security for those of the proposed suit.-
A series of paupers might be set up as plaintiffs, and the defen-
dant thus litigated out of his means without any effectual remedy.
As, therefore, the parting with a portion of his estate by a pre-
tended owner out of possession really involves the same prin-
ciple, as'to the right acquired, as the sale of his whole interest,
we prefer, in so far as it bears on the question before us, to ad-
here to the ruling of this Court in the case of Harjivan v. Navan

O FAMEH  AAITIIEND (Mit, Vyav. £.2, 0.2 1.2)
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Haribhai O which has been followed in several subsequent cases
of sale, such as 8. A. 528 of 1873 and 8. A. 534 of 1878, as .Well-
as in Kdchu v. Kdchobd.® If, indeed, the vendor may be.jom‘ed
like a perverse or an intriguing trustee, even against his will,
as co-plaintiff with his vendee, thie case is considerably qltered ;
but the possibility of this, as we have seen, is denied. Thg case
of Bikdn Singh v. Mussimut Parbutty Kooer @ points the other,..r
way. The distinction drawn in that case, however, between a
vendor who has never got possession as unable to convey a title

~ that can be sued on, and a vendor once in possession but ousted,

who it is said can make such a title, rests on considerations’
which do not appear to us to have any great foree 1 in the sphel:e
of Hindulaw. In Tdrd Soonduree v. The Court of Wards @ Sir .
R. Couch, C.J., construed the principles laid down by the Privy
Councﬂ in the cases to which we shall presently refer, as an
““ express authority ”” against the maintenance of a suit by a ven-
dee deriving title from a claimant of a moiety out of possessmn
at the time of the transaction against the person in possessxon,‘
as the latter and those under whom he claimed were no parties

“to the deed. This is to the same effect as Kdchu v. Kichobd, ®-

elsewhere referred to in this judgment. The principle is re-

affirmed by the same learned Judge in Bishondth Dey v. Clunder
Molun Dutt.®

The second Caleutta case, relied on for the appellant is that.of -
G‘ungahuwy Nundee v. Righubrdm. @ In that case a purchaser: -
from an ousted member of a joint Hindu family sued the other

- members for possession, and it was held that possession By the
‘vendor was not necessary to make the sale perfect, as, accord-

ing to Markby, J., ““the general rule has been adopted in India
that in the case of purchase and sale the owner ship is acquired by
the purchaser, though tho transaction has not been followed by
dehvery, and that “ delivery is mot generally necessary fora
transfer of ownership.” On the obsewatlons of the Prlvy Coun-

() 4 Bom, H, C. Rep 31A,C. 7. () 10 Bom, H, C. Rep. 491
() 22 Cale. W, R. 99 Civ. Rul.
() 20 Cale. W, T, 444 Civ. Rul,; sce p. 448, {5) 10 Bom H. 0. Rep..491.
®) 23 Cale, W, R, 165 Civ. Ru), () 14 Beng. L. R, 307,
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¢l in Rdjé Silib Perhlid Sein v. Biboo Budhoo Sing ® tho
learned Judge remarks : It cannot be denied that the doubt,
here expressed, goes to the full extent of raising the question
whether “in any case’ the ownership could be acquired without
delivery. Nor can it be for a moment contested that these ob-
Servations are unimpeachable in theory,” but he considers that
they have been “displaced to a very large extent”......“ by
legislation or recognized practice.”” This was the question for
decision ; but the learned J udge was correct in saying that their
I.xordships"judgment did not necessarily involve the proposi-
tion that delivery was in all cases necessary toa transfer of pro-
perty. Their remarks amounted only to a dictum on a poinb
raised and maturely considered in the case, though not the one
o0 which its decision turned. The same may be said of the
adoption' of these -remarks in Rdnee Bhobosoondrec Dasseal
v. Issurchunder Dutt.® The remarks in each case, though not
decisive of the cause, were on a point pertinent to the contro-
~Vversy, and claim the respect due to all expressions proceeding
an‘Om the highest tribunal.

: In his observation that the remarks of the Privy Council have
‘b_een displaced by a “recognized practice,”” Markby, J., cannot,
Vo suppose, have meant “judicially recognized,”” for he says
shortly afterwards : ¢ This is the first time the Court has been
: f:alled—upon directly to decide this question.” In his judgment
m Sdlim Shaikh v. Boidondth Ghutiuck ® the learned Judge had
quoted the Mitakshara— With whatsoever title there is not the
least occupancy, in that title there is no sufficient weight > (Macn.
H. L. 217)—in support of the efficacy against a subsequent regis--
tered grant of land of a prior oral grant accompanied by posses-

- M 12 Moore 1. A, 275 ;¢ They (the Judges of the Sadr Court) seem to have
tuled that the effect of the execution of a Bill of sale by 2 Hindu vendor is, to
(‘1188' the phraseology of English law, to pass an_estate irrespectively of actual
delivery of possession ; giving to the instrument the effect of a conveyance operat-
g by the Statute of Uses. Whether such a conclusion would be warranted in
&ny case, is,in their Lordships’ opinion, very questionable. It is cerfainly not
supported by the two cases cited in the judgment under review (Gopickurn Kury
V. Koroond Ddsee and Surbondrain Singh v. Mdahdrdj Singh), in both of which
actual possession seems to have passed from the vendor to the purchaser. _To
Support i%, the execution of the bill of sale must be treated as a constructive

‘ tl‘a-nsft_ar of possession, But how can there be ahy such transfer, actual or con-
structive, upon acontract under which the vendorigells that of which he has not
bossession, and to which he may never establish a title 27 (See pp. 306 and 307.)

- -(® 11 Beng L, R. 36, ® 12 Gale. W. R. 217 Civ. Rul.
B 601—9

337
"1877.

LALUBHA'L
StrcHAND
. Ve
BA'T AMRIT
AND OTHERS.



1877.

LALUBHA'L

SURCHARD

v.
BA’t AMrir
AND OTHERS,

THE INDIAN LAW REPORTS.  [VOL-IL

sion ‘where one unaccompanied by possession would fail. Nor
could he have meant any custom established in the case, as there
is no reference to such a thing in the arguments or elsewhere
in the judgment itself. How the practice, therefore, was “re-
cognized,”” we canmot see. The ““legislation * to which the learned
Judge refers, is the Indian Registration Act. That registration
supplies a defect of possession, we think, is true ; but that it fol-
lows as a consequence that a written contract at once changes the
ownership, we cannot perceive. The Act was, we think, framed
to meet the cases both of contracts creating an obligation and\
conveyances transferring ownership, not to alter or affect the
general law, except so far as this was involved in the preference
given by its provisions to registered documents over unregistered
ones. “Itis true,” the learned Judge says,  that a cértain ad-
vantage is given to a purchaser who has obtained delivery, but
that does not show that such a purchaser had this advantage
independently of the Act. It rather points the other way.””” The
truth, however, is, that such a purchaser Lad this advantage——the
learned Judge’s previous judgment, lately referred to, proves this,
as, does also, in this Court, Faldrdppa v. Chindppu, S. A. 313 of
1871—and the Act only confirmed it. There was no such provision
in the prior Registration Acts XVI. of 1864 and XX."of 1866 ;

' and under the former of these it was at one time held (see Gom 00

Déss Daw v. Kooshoom Koomdree ® as it had been in omne or
two cases under Act XIX. of 1843, that a subsequent deed re-.
gistered took priority over a provious one unregistered, even
when accompanied by possession. The har dship of this, however,
and the insecurity which it created being recognized, it was
afterwards ruled ® that an unregistered and even an oral title
completed by possession could uot be displaced by a subsequent
registered title without possession. In Act VIIT. of 1871 a re- ,
gistered document still takes cffect against an unregistered one
Per se, but the rulings of the Courts are adopted in the sense that
an oral agreement is made available against a registered title
where the former is accompanied by possession. It is not express-

(1) 9 Cale, W. R. 547 Civ. Rul.

) 10 Cale. W. I, 65 Civ. Rul. ; 3 Beng. 1. R. 312 A, C. J. 3 9 Bom,’ H.CR
1215 0. 147 512 Cale, W, R,. 217 Civ. Rul,, per Ma.rkby, J
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ed that the same effect is to be allowed to an unregistered written
as to an oral agreement ; but in the case of Kirtychunder v. Rij--
chunder,® SirR. Couch, C.J., puts them on the same footing.. ‘He:
thinks that the Legislature intended to adopt the rules recognized:
by the Courts. As, therefore, the purchaser in possession liad:

the advantage independently of the Act, the argument dmwn
from the contrary supposition, that every Hindu contract for land
was meant to operate like a conveyance under the Statute of Uses,
appears to us to be sériously nndermined.

Mitter, J., in the same case maintains the same proposition. The
learned Judge thinks ¢ there is no provision in the Sastras which’

can be quoted in support of the contrary doctrine,” and he relies
in'support of his own view on those passages of the Mitakshara
and " of Narada which we have already discussed. Neither he nor
his learned colleague make any reference to that quotation from
the latter by the Mitakshara in an opposite sense to which we have
lately referred. But both he and Markby, J., make a reserve in
favour of the purchaser in possession. The latter says: “ It may
also, when a question arises as to which of two honest purchasers
has the better title, be important to consider who has got pos-
session.”)  'While Mitter, J., thinks that although the title of a
purchaser “without delivery of possession is complete,”” yet « the
holder of it labours under certain disadvantages as agamst a
person who acquires a title accompanied by possession.”” These
reserves cover the case with which we have now to deal ; ; but we
may observe that if the former of two contracts is, as the learned
Judges maintain, a complete conveyance, there can be no com-
petition‘, in the sense intended, of a better and a worse title

determined by possession, There can be but one title, which,
forthwith creating absolute ownership in the purchaser, leaves to

the vendor no other title better or worse than he can confer ; the

second pretended purchaser cannot “ acquire a title’” except from

the first.” Vijnyaneshwara’s reasoning on this point is irrefra-

gable when once the premise is granted, which the learned Judges

concede, that the mere contract constitutes for the purchaser a

right in re,

(1) 22 Cale. W. R, 273 Civ. Rul,
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The learned Judges support their decigsion by an argument
drawn from the Statute law, which does not appear to us, with
deference, to have at all the force which they appafently ascribe
toit. It is that the Registration Act and the Code of Civil Pro-
cedure contemplate a state of the law in which the mere contract
creates -a title, and, therefore, as we undersand, that this must
needs have been the law generally in India. As we understand
the matter, a new law innovates no more than is necessary for its
own proper operation, and this is especially the case with laws like
those as to forms and procedure of a purely positive character. The
mere circumstance that they would work more harmonionsly with’
one system than another, is not a reason for implying a repeal
of the latter, supposing it to have been the previously subsisting
law, unless there be an actual repugnancy. Here the Registra-
tion Act gives to certain documents a special advantage, but is
not meant, we apprehend, to modify the general law of sale any
further. The Code of Civil Procedure confers some special advan-
tages on purchasers in execution, without which they could hard-
ly realize what they had bought. So in England, under Statute
27 and 28 Vic., c. 112, a judgment-creditor who has to go to an
equity Court to get his charge established, acquires advantages
counterbalanced by disadvantages from the alteration made by
that statute in the law of procedure (see Hatton v. Haywood,®
Beckett v. Buckley®) without any further general disturbance of the
law. The Code of Civil {Procedure, though it stands in the way
of a Pa,i'ticular class of benami transactions, does not affect their
general legality—Mussumat Buhuns Kowur v. Ldlld Buhooree
Lall.® The new law justifies such decisions as those in Govind
v.-Govinda. & They are necessary to give full effect to the parti-

_cular provisions of the law which they apply, and which have so

far superseded the older law. On the same principle the Courts
permit a judgment-creditor of a member of a joint Hindu family,
and the purchaser of his rights in execution, to avail themselves of
the whole right, title, and interest which the law assigns to them.
Under the pressure of a course of decisions this Court has even
allowed to the purchaser of an undivided share from a co-parcener

ML R. 9 Ch Ap. 229, @ L. R. 17 Eq. 435.
(3114 Moore I. A, 496, @I, L R 1Bom, 500
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2 suit against the other co-parceners for partition, which the Hindn

law would not have permitted ; but, viewed as touching the .oper-
ation of Hindu law within its proper province, these and similar

- modifications are to be regarded as anomalous, exceptional provi-
sions, admitted on special grounds, and the rule applies Quod
contra rationem juris receptum est, non est producendum ad conse-
quentic W '

* The case of Guagdhurry v. Righubrdm @ is referred to appro-
vingly by Mitter,J., in the subsequent case of Nittydnund v. Shdamd
Churn.®  Ainslie, J., rested his judgment on Bikdn Singh v. Mus-
samat Pdrbntty. @  But the ground, taken three days afterwards,
in Bishondth Dey v. Chunder Mohun Duit® by Sir RichardCouch,
Chief Justice, as established by the Privy Council, appears to us,
if admitted, to deprive both the other cases of authority.

The case of Lokendth Qhose v. Jugobundhoo Roy ® rules thata
patniddr out of possession may grant a dar-patni, on which the
dar-patniddir may sue the adverse holders for possession. The
Judgment is based chiefly on Gungdhurry v. Righubrdm® which

~we have just discussed, but that of Prdnkrishnd Dey, v. Biswam-
bar Sen® would seem to furnish a closer analogy. What we have
said on that case applies equally to Lokendth v. Jugobundhoo. ®
“In none of the cases relied on by the appellant,” says L. Jackson,
J., “ has it been held that a transfer of property, of which the
transferor is not at the time of such transfer in possession, would
be ipso facto void.”” Not ipso facto void”’ according to the

-views expressed in Qirdhar v. Ddji, (0 as it would constitutfa an
obligation on the transferor, but inefficacious to convey any right
of action against a person holding adversely to him.

- The effect of these cases is not, in our opinion, to show .that the
tendency of this Court’s views on the same class of questions IZ;S
been founded on any obvious error or misconception of tl.le Hincu
authorities. - The numerous cases under the Registration Acts

, . . 1 is not
: (;)) ‘What is admitted against the reason (general theory ) of the faW,
0 be extended to its (logical) consequences. i 1.
(2) 14 Beng, I.. }g\..o:a’g(;?la ) sonseq @) 23 Cale. W'RRi6156 %i(»}vwihlfl‘.l
() 22 Cale. W. R, 99 Civ. Rul. (923 Calo. W.E, 163 Civ.
® 1. L R. 1 Cale, 297. () 14 Beng: T 1e. 207,
(8 22 Beng, L, R. 207 A. C. J. ® L L B 1 0ok

.(19)7 Bom, H, C, Rep. 4 A C, J.
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cited with approval in Béldrdm v. Appd,® assigned to possession
a differentiating offect in perfecting a title otherwise defectwe:. 80
as to guard it against subsequent registered transactions,' which
1s, In our opinion, quite inconsistent with delivery’s being a mer ely
nugatory ceremony, adding nothing to the bare agregment. In S0
far as the Calcutta judgments rest on usage, which is explicitly
made a ground for the two latter of them, it is enough to say that
the custom of Bengal and of Bombay differs on so important a
point as the necessity.of possession to constitute a complete mort-
gage or gift, and it has not been shown to us that a sale of land
in this presidency stands on a different footing, through estab-

lished usage, from the other two contracts with which the ancient
authorities link it.

We have seen that, under section 50 of the Registration Act
VIIL of 1871, a registered document  takes effect” &gailfSﬁ an
unregistered one relating to the same property. By section 48
it “takes effect” against an oral agreement unless Wher? tbo
agreement ... ... has been accompanied or followed by dehve,ry'
of poéséssion.” This saving has been recognized at Calct.lt’oa as
extending to unregistered written agreements apcompan%ed by
possession obtained under them, so as to afford a public indication
of the transfer of rights, though in Bildrdm v. Appd @ the le@rneti
Chief Justice of this Court preferred to reserve the qu?SﬁOﬂ u_ntﬂ
8 necessity should arise for disposing of it. - But the questions
reméin—(l) of whether the agreement, even unregistered, Which'lS
thus fortified, is meant to prevail against the registered title if,
though the sale and delivery are prior to the regiS'ﬁratiOn_: they
are subsequent. to the execution of the registered instrument ; (2)

_ of-what is the position in such a case of the holder under a regis-

tered instrument against a claimant under one of prior execution

“registered but without possession ?

As to the first of these questions, it is plain, we think, that the
words “ take effect have the same meaning in sectiqn 48 as in
section 50. As used in the latter, they can operate'only by
depriving unregistered instruments of efficacy in so far as this-

®9 Bom, H. C, Rep, 121, @9 Bom; H. C. Rep. 121 ; see p. 146,
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would interfere with the efficacy according to its true intent of the

registered document—and only instruments of prior date could,
per so, have this effect. It would not have needed any specia
legislative enactment to provide that an carlier registered docu-
ment should prevail against a later one wnregistered. S0, there-
fore, we think that the preference accorded in Act XX. of 1866,
section 48, to registered contracts over oral ones, was meant to
refer—could refer practically—only to prior oral contracts, and
that the provision in Act VIII. of 1871, scction 48, isto be refer-
red to the same point of time. All registered instruments take
effec't against oral agreements cxcept where these have been
carried out by a delivery of possession, and have thus effected a
change of ownership, before the exccution of the registered in-
strament ; from which time, as provided in section 47, it begins to
Operate, and, therefore, so far as may be necessary for its opera-
tion, extingnishes any inconsistent contract. The registercd 1in-
Stmme_nt, in fact, takes effect as if registered on the day of its
execution, and no bare title which has not then ripened into com-
,pl.ete ownership can subsequently do so, except subject to the re-
glste_red instrument. The first question, then, we should answer
m the negative, '

: ‘_!11 the second question the competition is no longer between a
i‘?glsﬁered and an unregistered title. Both-are registered. Sec-

. tions 41.8 and 50 of the Regisfration Act, therefore, do not operate.
What is left is section 47, wpder which a registered instrument
‘:hall opera.te from the time from which it would have commenced
- Operaimte if no registration ‘thereof had been required or made. ”’
The priority as between two instruments, such as those in the
?::;f?fl case, is thus referﬁ;ed to their time of operation, aparb
rae Registration Act. / They “ operate,” too, apart from tho

‘extinctive properties confelg-red' on each of them by sections 48, 50

as'against unregistered ins\,trumenjcs. Tt seems to us -that they -

must be weighed against ¢ach other according to the Hindu law,
by which, except as modiﬁid by express legislation, it i admitted
that the rights of the partlies are to be governed. Applying this
standard, however, the cirfumstance that T4r4dchand at once gob
‘possession under his deed of sale, while Lalubhdi did not, appears
.to us, for the reasons we have given ab such length, to have com-
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pleted his title, while his antagonist’s remained imperfect. Both
instruments werc executed on the same day ; and under different
circumstances we might have to discuss whether the analogy of
the Registration Acts, which admit fractions of days in determin-
ing the priorities of instruments according to the time of regis-
tration, applies in Tndia to the execution of the instruments ; but as
it is we need not enter on that question.

We may add that as Lalubhdi had paid by way of earnest only
a sum less than one-fourth of the full purchase-moﬁey: and as
land (as pressed on us for the appellant) is included amongst
things vendible, and is, therefore, subject to the ordinary rules
relating to vendible commodities, that rule applies to the present
case which is stated by Narada (Jolly’s Translation, p. 71) :— He
who sells & commodity to one man and delivers it to another,
shall pay double the price, and a fine.,”” Manuallowsa 1escission :
of a bargain within ten days, (see Coleb. Dig., b. IIL., ch. IIT,,
t. 28 and Comm.,) and the texts of Yajn., I., t. 82, 85, afford a
basis for the passage of the Mitakshara quoted by the sastris
in the Broach case at'1 Borr. 447 , 2nd. ed. They state the rule ;
thus :— There is & rule that when ten days have expired .. . the

~ thing bought cannot be returned ; but it relates to purchases pald

for ...... Tt is declared in the Sastm with respect to earnest that,
if refusal ongmates with the purcha ser, he shall lose whatever he
has advanced as earnest, and if witly the seller, that he shall pay :
to the buyer double the value of whal he has received as earnest.”’

If this be taken as the law of Gugerat, Lalubhdi’s’ remedy is
against B4i Amrit alone. The Smititis provide for an enforced.
delivery where the property remainds in the possession of the
vendor, but not where it has passed (away from him to an honest
purchaser. In such & case the rem dy is a personal actlon for
double the price or the earnest moneyl.

It is not disputed, we believe, that jan oral gift or sale of land,
assented to by the donee or vendee , constitutes, according to
Hindu law, a valid contract made effelctual as a change of owner-
ship by delivery of possession (see pyr Sir M. Westropp; C.J. s
in Baldram v, Appé O and the authoritiies). The word agama”

(1) 9 Bom. H. C: Rep. at; p. 128,
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(=tit1e) on which the comments of the Mitakshara depend, and
which is used by Manu (VIIL., 200) as well as by Yajnavalkya
(IL., 27) does not necessarily mean a documentary title; in-
deed, Stenzler translates it “ crwerb” _(acquisition). It is on this
term and the relation it expresses that, according to the Hindu
law, the equal efficacy of the oral as of the documentary transac-
tion would be placed, although, for the purposes of evidence, writ-
ings are superior to oral testimony (Narada—dolly’s Translation,
PP 28, 32), and for some purposes essential (Mitakshara in Macn.
H.1..198). But the contract, being in any way once established,
is binding as between the parties. If, then, “ agame,” arising
from an oral agreement, requires a delivery of possession, or some-
thing equivalent, to complete it, or develope it into a real right
of ownership in the vendee, so also must the “agama ” arising
from a written contract. In each case it is an act resulting in
possession  that is effectual ;” an act not accompanied by posses-
sion ““is not deemed effectual.” It appears to us, then, that, on
the whole, a full investigation of the authorities, so far as they are
accessﬂqle to us, tends to confirm the rule laid down by Sir T.
Strange (H. L., vol, I, 81) half a century ago, *“ the rule requiring
 that there should be juris et seisince conjunctio ;O ......... it being
laid" down that occupancy alone is not sufficient to constitute a
_ right without a title, and that the production of a title will not
suffice, unsupported by occupancy, a; right resulting only from
the union of both.” We think, therefore, that the judgment ap-
" pealed from, was rlght and we confirm the decree of the District -
.Court with costs.

_ Decree afirmed.
(1) Combination of right and seisin.
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