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[APPELLATE CRIMINAL JURISDICTION.]
Before Mr. Justice West and Mr. Justice Pinhey. ’
IMPERATRIX v. BA'BAN KHA'N varap MHASKOJL*

The Indian Penal Code (Act XLV, of 1860), Section 217~Charge— Vogueness.
in charge.

The accused was charged under Section 217 of the Indian Penal Cods ; but the

chargo did not distinetly state what the direction of the law was, which he dis-
obeyed, and how he discbeyed it.

{1eld, that when accused has been convicted on a charge expressed in vagne

terms, the prosecution on appeal should be limited to the particular sense in
which the charge has been understood at the trial.

Tne accused was convicted by M. H. Scott, Acting Session
Judge of Satdr, under Sections 217 and 213 of the Indian Penal
Code, and sentenced for the former offence to one yeax R TIgOTous
imprisonment, and for the latter offence to two years’ rigorous im-
prisonment and a fine of Rs. 50, in default to three months’ furthel‘
imprisonment, of the like niture.

The charge under Section 217 ran as follows :—

* To that the accused, on or about the 25th day of October 1876;'
st the village of Sambhuked, taluka M4n, district Satdrd, being
a public servant—head constable—knowingly disobeyed the direcs
tion of the law a8 to the way in which he had to conduct himself as
such public servant, with respect to the property found in an
investigation held in a case of theft, with house-breaking, com-
mitted in the house of one Nérdyanbhat bin Bajibhat, intend-
ing thereby to save, or knowing it to be likely that he would

thereby S&VG, Pandu valad Néné and several others from legal
punishment, ’

At the trial of the accused on this charge, -the Judge framed the
following issue :—

% Did accused canse any of the stolen property to be returned

~to the owner with intent to save certain persons from punish-

ment ? 7’

From the evidence of several witnesses, adduced on this point,
it appeared that property alleged to be stolen from Nérdyan-

* Appeal No, 176 of 1877.
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bhat’s house was found in the presence of the accused, and that it s
was taken to Nériyanbhat by tho accused’s orders. Nardyan- Imm;umx
bhat himself deposed that the accused told him that it would BypaxKna'n
be better for him not to move farther in the matter, lest he should "“L‘“l?ofx{ms'
incur the enmity of the villagers. The accused, in his defence,

denied all knowledge of the matter, and endeavoured to prove that
“he only heard of tlie theft casually ; that as soon as he heard of 1t

he made inquiries, but could obtain no material information ; and

that, therefore, he made a réport to that effect to his official
superior,

After weighing the evidence produced on both sides on this
charge, the Session Judge found the accused guilty. He also found
him guilty on the charge of receiving a gift to screen offenders.

Macpherson (with him V. N. Mandlik), for the appellant, argued

on the evidence to show that the Judge had not properly appre-
clated it. ‘

[Wzst, J.:—Wo are satisfied on the evidence that the accused
has been rightly convicted on the charge as to receiving a gift.
We shall not, therefore, call on the Government Pleader to address
us on evidence. But with regard to the first charge, it seems to
us that it is vague, and does not give the accused the information
Which the law intends should be furnished to him in order to
enable him to rebut the precise accusation intended. We should
like to hear the Government Pleader on this point.]

Ndndbhdi Haridds, Government Pleader :—I am not aware of
any circular or rule forbidding a policeman from returning pro-
perty seized by him on suspicion of a cognizable offence; but the
accused himself was asked, at his trial, whether there was any au-
thority to return such, and he admitted that there was none. The
Code of Criminal Procedure, in Section 92, directs a police officer
to arrest any person found with property reasonably suspected to
be stolen ; and by Section 415 makes it obligatory on him to re-
port the seizure of such property to a Magistrate. The accused
asserts that he made this report, but he is found not to have done
50; and in this consists the disobedience of a direction of the law.
Section 114 also requires an officer in “charge of a police station
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to send intimation of the suspected commission of a cognizable
offenco to a Magistrate having jurisdiction.  Then Section 21 of
the District Polico Act (Bombay Act VIL of 1867) says it shall-
bo the duty of every police officer to provent the commission of
offences, and to detect and bring offenders to justice. The con~
duct of the necused in returning &tolen property to its owner
without making a report, was in disobedience of the law as laid
down both in the Code of Criminal Procedure and the District
Polico Act. At any rato, there has not been in this case a failure::
of justico or such a prejudice to the accused in his defence as

would justify a reversal of his conviction under Section 283 of the
Code of Criminal Procedure,

The judgment of the Court was delivered by

WesT, J.:—We think that the first head of the charge in ﬁ%ﬁﬁ?
case did not give to the accused the information which the law in<
tended him to have of the particular offence, expressed. 'circm.n-a
stantially, to which he was called upon to answer. The deserip-
tions of crimes in the Penal Code must of necessity be QXp¥eS§9d
in abstract terms, but the very object of a trial is to determine
whether particular acts or omissions on the part of an sccused fall
or do not fall within the rule thus abstractedly stated. Conform-
ably to this principle, all the models of charges in Schedule I._II'
to the Code of Criminal Procedure contain or imply the settng

- forth with reasonable particularity of the matters alleged to con~

stitute the offerice. Here the accused was charged thathe.*being
& public servant* % % knowingly disobeyed the direction of the
law 23 t0 the way in which he had to conduct himself as S}ICB
public servant with respect to the property found in an investiga-
tion held in a case of theft, &c. ;’’ what the direetion was, and
what the conduct was, which contravened it, the accused is not.
informed. He may very well have been prejudiced in his de-
fence 'by this omission, for we, having carefully perused the pro-
ceedings, understood that the gist of the charge was thab the
accused, a head constable, had allowed stolen property to be re~
turned to the owwer in order to hush up the offence ; while the
Government Prosecutor now insists that it consisted in, the
omission of the accused to make a report, under Section 415 of
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the Code of Criminal Procedure, of his having seized the property.
We cannot find that, in fact, lie had seiged it: It appears rather
that when it was found he allowed it to be restored to the owner
instead of seiging it. That this was a disobedience of a direction
of the law—what the direction is, and where it is set forth, has not
been shown, as perhaps it might have been, in either court, and
on this very account, it would seem, it is now contended that the
conduct consisted in not sending a report. But the least that
can fairly be allowed in favour of one criminally convicted is, that
when a charge has been expressed in vague terms, the prosecution
should be limited to the particular sense in which these terms have
been understood in the actual trial. The mere circumstance that
evidence was given about the omission to send a report in order to
afford a collateral corroboration to the testimony going to prove a
criminal breach of duty of another kind, did not, and does not,
make the accused liable to punishment for the offence thus inci-
dentally deposed to, but with which he was not clearly and direct-
"1y charged.

We, therefore, reverse the conviction and sentence on the first
head of the charge, confirming those on the second head.

Conviction and sentence on first head reversed, on second affirmed.

TAPPELLATE CIVIL JURISDICTION.]

. Before Sir M. R. Wegtropp, Knt., Chief Justices and Mr. Justice West
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NA'RA’YAN MA'DHAVRAO NATK Axp  ANoTHER (PrainTirrs Anp August 14,

. APPELLANTS) v, THE COLLECTOR or THA'NA' (DEFENDANT AND REs-
PONDENT).* - - .

Section 12, Clawses I. and I1., Schedule I11., Act VII. of 1870, Section 6, Clause
IV., Articles (c) and (d) and Olause IX.—Act VIII. of 1859, Sections 29, 81,

and 36—8uit for setting aside a mortgage-deed and injunction against the mort-
gagee— Valuation.

There is no appeal against the order of a District -J udge fixing the amount of
the court fee chargeable on a plaint.

S *Regular Appeal No, 28 of 1877.
B 558—1 :
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