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grown up in his collectorate, and in insisting upon the preserva- 1877.
tion of the village grazing grounds and the Government forests Cor?‘ll-‘l(ﬁ‘on
for the purposes for which they arc properly reserved. We deem gy PIANA'
the suit of the plaintiff to be characterized by no ordinary eftront- 3.
ery, and we reverse the decrees of the Courts below with costs of

suit and both appeals, which must be paid by the plaintiff to tho
‘defendant.

Decrees reversed.

[APPELLATE CIVIL.]
Before Sir M. IR, Westropp, Knight, Chief Justice, and Ilr. Justice Melvill,

: July 4.
SUBHA’BHAT pix BABANBHAT (PLAINTIFF AND APPELLANT) 7. y
VA’SUDEVBHAT Biy SUBHABHAT axD OTHERS (DEFENDANTS AND
REsroNDENTS). ¥
A sale convertible info ¢ mortgeage. 7
- Where a deed, which on the face of it was described as a mortgage, stated that
the grantee was already in possession under a previous mortgage by the grantor,
and was under the second deed to receive the profits in liquidation of interest so
far as they would go, and that the grantor was not to be Liable to repay the prin-
cipal money or. such balance of interest (if any) as might accrue upon it, unless
he adopted a son, and the grantee, unless that event happened, was to enjoy the

property conveyed in rlght of purchase for the sum (principal and interest) dueto
him,

. Held that the deed was a sale liable to be converted into a moltwagc, and not a
mortgage liable to be converted into a sale.

Howard v, Harris, 1) Rdmji v, Chinto, @) Shankurbhdi v. Kassibhdi, (3) referred
to and distinguished.
Tuis was a special appeal from the decision of W. H. Crowe,
District Judge of Kanara, affirming the decrce of J. L, Fernandez,
Subordinate Judge at Coompta.

The plaintiff- Subhdbhat brought this suit against Viasudev-
‘bhat and four others to redeem a mor tgage of certain immoveable
property described in the plaint. He alleged that the property”
originally belonged to one Haribhat, from whose representatives—

M 1 Vern, 190; 8. ¢, 2 Wh. and Tud. (® 1 Bom, H. C. Rep. 199,
L. C 947, 3rd Ra. 3 9 Bom I, C, Rep. 69,
“ . * Special Appeal No, 23 of 1877,
p371—3 _ ‘
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tho fourth and fifth defendants—the plaintiff had himsélf purchias-
ed it.” Vdsudevbliat, the first defendant, pleaded that he was the
owner of the propérty in dispute; that it was mortgaged to his

‘ancestor - Sutbhat "Gopi by the said 1laribhat by two deeds, the

]&teli‘yb of f,\jvhichﬂ(Exhibit No. 21) was dated the 12th March 1832,
and intended tb-bpéfatc as a salc if the said Ilaribhat died with-
out adopting ztf*s‘oxl, which event happened, and thaé consequently
this defendant’s ancestor became the absolute owner of the pro-

perty.  The answers of the other defendants are not material to
the case.

The ','f01lo\vi11g' is an English translation of Exhibit No. 21.on
which the first defendant based his claim :—

¢ Prosperity. The ycar of the victorious king _Shélivéhén,
1753,‘:»Kha1;a‘ being - the name of the cyclical year, the"month
Falgoon Shoodh, the datc 10th, Monday, the Fasli year 1241
[1832¢ A.D.] the 12th of March. To Shrimant Shootbhat, son of
Shambﬁét Gopi. A second [or additional] mqrtgage-deéd of
land is executed by Haribhat, son of Raghoobhat, as follows :—

Owing to my necessity, I formerly, on fhe 2nd of- Kértik Shoodl,
in the cyclical year’ called Vikram4 (7th November 1820), mort-
gaged,’ for’ HQl__lS,iSG and Falams 2% (Rs. 145), to your elder
brother lléhébélééilval*bhat my sharc in my muli-land, and my
share in the allowances payable to the god Riméthirtha, together
with the profits’ which accrue from the Upédhiship to the god
Shri Méhﬁbalééhwdr, with right to enjoy the same, and ma}der over
into your possession the said land, the allowances and the profits.
Latterly T received from you (money in) cash, rice, and. other
goods. Together with the value thereof, the debt is found, on
account made”"jpf)‘ to this day, to amount to Hons 38 and Falams
61 [Rs. 1541—8?0]" ;T have no other means whereby to pay -yo!
interest thereon. “Therefore, as you have been enjoying all the
property mentioried in the original mortgage-deed with the right
to enjoyrth"e‘ éame, passed by mo, as also my house-site, and the
‘rent, Hons 2 and Falams 2} [Rs. 9], of my share due from
Belekan Jetti j;so;y‘ou may continue to enjoy the same in 'Ijeclucti(‘m
of interest, as much as possible, ongums borrowed by me. I Wln
manage the Pujériship of the god R&mdatirtha, and the Upddbe
ship of the temple of Shri Mahdbaleshvar. If I get a boy of
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liking for adoption, and make him my adopted son, I will pay you
off, in one lump sum, Hons 86 and Falams 22 due under the origi-
nal mortgage deed and the money due under the second mort-
gage, together. with interest remaining due, and redeem my share
of land, allowances, profits aforesaid. In the event of my no
adopting a son, my share of property, all muli-land, allowances,

profits, &c., may be cnjoyed by you in the same way as I did, in’

right of purchase for the sum, principal, and interest due to you.
Even the Pujariship of the god Rédméthirtha, and the Up4dhiship
of the god Shri Mghdbaleshvar, so far as appertaining to my share,
may be enjoyed by youn. You are to enjoy the same from gener-
ation to generation. Thus I execute the second mortgage.” The
proceeding in respect of the house-site is also given into your
charge. - Thus I execute the second mortgage. The signature
of Haribhat.”

The Subordinate Judge held the snit barred, and rejected the
plaintiff’s claim. In appeal that decree was confirmed by the
District Judge.

Shémrdv Vithal, for the appellant:—Restrictions on the re-
demption of a mortgage are always discountenanced in equity. No
agreement in a mortgage can make it irredeemable, either after
the death of the mortgagor, or upon failuve of issue male of his
body, as held in Howard v. HarrisD The learned pleader also.
cited Fisher on Mortgages, page 278, Section 489, 2nd Edition.-

Shantdrdm Nirdyan, for the respondent,

Wesrtrorp, U.J:—Although the deed of the 12th March 1832
(Exhibit.21) is on the face of it described as a mortgage, it is
necessary to see whether its contents warrant that description.
The grantee was alveady in possession under a mortgage of the
7th November 1820, and was under the new deed to receive the
profits in liquidation of intevest so far as they would go—and, as it
appears to us, the grantor was not to be liable to repay the prin-

. ¢ipal money, or such balance of interest (if any) as might acerue
npon it, unless he adopted a son. We do not perceive how, so
long as he remained withont making such an adoption, the

(1) 1 Vern; 190; 8, C, 2 Wh. and Tud, L. C. 947, 8rd Ed.
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grantee could have maintained any suit against him either for
principal or interest—(vide Goodmen v. (iricrson® and per Cotten-
ham L. C. in Williams v. Owen ©). In Howerd v. Harris @ there
was a covenant by the mortgagor to pay, upon which he might be
sued by the mortgagee—a circumstance which distinguishes that
from the present case.  Here, in fact, there would not have heen
any deht whatever due from the grantor until he adopted a son,
and the grantee, cxcept in that event, would not have the usual
remedics of a mortgagee. Tlus, therefore, scems to us to be a case
of a sale liable to be converted into a mortgage, and not like
Ramgi v. Chinto, ™ Shankarbldi v. Kassibhdi,® and the cases there
mentioned, which arc instances of mortgages liable to be con-
verted into sales. There has not heen any adoption by the grantOP
here, and he could not have redeemed unless he adopted a son.
For these reasons we affirm the decree of the District Judge with

costs. L
Decyee affivmed.

.

[ORIGINAL CIVIL.]
Béfore Sir M. R. Westropp, Knight, Chicf Justice, and Mr. Justice Green,

Tae LONDON, BOMBAY, axp MEDITERRANEAN BANK, LIMITED,
. (PrarxTrers, APPELLANTS) v. BHANJI ZUTANI AND ANOTHER
(DEFENDANTS, RESPONDENTS). *

Company—Contributory— Description—Balance order—Iist of contributo ries—
Cause of action—Evidence—Amendiment of plaint. -

Where thée holder of shares in a company was described in the Histof contribu-
tories, against whom a balance order by the Court of Chancery had -been made, as
¢ Devji Bhanji, cotton merchant,” and as being stted ““ in his own right”; -

Held that the plaintiff company could not be allowed to give evidence that the

- shaves were in fact held by a firm consisting of two individuals, named respectively
Bhénji Zutani and Devji Hemrsj ; nor could the plaintiffs be allowed, at the hear-
ing of the appeal, to amend their plaint, originally framed against both partnexs
with a view to making the firm Hable for the amount of the callg, so as to sue
Bhanji Zntani only, who alone was alleged to have signed the articles and memer

" randum of association in the name of Devii Bhanji, and to make him personally

liable as the holder of the shares,— Wedm sheim’s Case (L R, 8 Ch., Ap. 831) dis
tinguighed.
(1) 2 B. and B, 274, 279. (3 1 Vern. 199.
(2) 5 My. and Cr. 303, 308. % 1 Bom H. C, Rep 199,
® 9 Bom. H. C.-Rep. 69.
* Suit No, 514 of 1875, Appeal No, 130
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