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fact due by the defendant Mancherji Bomanji Lo the estate 0{ the
intestate. This being so, the Court proceeded Lo pass the ordinary
administration decree, but dirceted that the plaintiff 51.10111(1 beaz,
his own costs and pay the defendant’s costs of the hearing, e.xcepd
those of the first day, and also all other costs of the suit o'ccaswn;a1 ,
by the introduction into the plaint of the matters the subject of the

. . . it nob
five issucs, und reserved the question of the costs of the st D
provided for as aforesaid, and further dircetions

[ORIGINAL CIVIL.] .

. . . e (e rgends
Lefore Siv A1, B, Westropp, Enight, Clicf Justice, and Sir Clurles Sargents |
. Lnight, Justice, :

WALJIKARIMJI ('PLAINTIFF) 9. JAGANA'TH PREMJIT ef v
(DEFENDANTS),*

. . ovvea,blﬂ

Jurisdiction—Court of Small Causes ( Bombay )—Suit for possession q};;g?an 1850
property of @ value greater than Rs, 500 wnd less than Rs, 1,000~—4ct 1. o L
—Act XX VI, of 1864,

’ ory juris

The effect of Section 2 of Act XXVI, of 1864 is to extend thc? oompﬂlzgfs; iovéf
diction of the Courts of Small Causes in the presidency towns, in Smtsl 000,
property, 1o cases where the value of the Droperty does not exceed Rs, LU0

' s s ry & suit’
The Court of Small Cauges at Bombhay has, theyefore ) jurisdiction totry c"l\ Tois
for the possession of immoveable broperty of a value greater than Rs. 500 an S
than Rs. 1,000, :

_ Sreemutty Slaz‘ﬁosoo)zdary Dossee v Tdractudel, Pandi¢ (2 Ind. Jur, 145, 1o )
dissented from, :

Tur following case was stated for
Court, under Section 7 of Act XXVI. o
Judge, and Gunpqtr:’no Bhéskar, Actin

the opinion of the H?gh
£1864, by J. O’Leary, First
8 Third Judge, of the Cour,b

This was & suit to recover Possession of g piece of ground, with &

‘house situate thereon > at Bhanddrwid4, outside the Fort of Bombay.

See Copy summong annexed,(D The value of the premtises exceeded
* Reference from

2 the Bombay Court of Smali Causes, Suit No., 14970 of 1870. -

1) The summong called on the defendants «

action for the recovery of im:

you, to vecover Posgession of all that, &e., of ¢

anlawfully and unjustly refuse to 81Vo up poss
plaintiff, &e,»

personally to appear, &c., to ans?ve’l‘
moveable property, brought against
he value of Rs. 1,000, of which you
ession to the plaintiff, whereby the
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Rs. 500 but did not exceed Rs. 1,000, The suit was not institut-
ed under Section 91 of Act IX. of 1850 as extended by Act XXVI.
of 1864, but was brought under the general power which the Acts
of 1850 and 1864 have always been supposéd to confer on the
court, chiefly on the authority of the case of Radhamoney v.
- Anundomaye, decided in 1852 by Sir L. Peel, C.J., and Buller and
Colvile, JJ.M,  Although this casc was, of course, only a ruling
as to the effect; of the Act of 1850, the principles of it have always

‘been considered by the Judges of this Court as applicable to the
Act of 1864,

Our attention has heen recently called to a reprint of the aboves
mentioned case,® where the date of the decision is, by an obvious
misprint, given as 1862, and to a decision of the Calcutta Court
of Small Causes, reported in a mnote thereto, to the effect that
this Court has jurisdiction to try suits brought for the recovery of
immoveable property, when the value of such property does not

exceed Rs. 500, but has no such jurisdiction, whether by consent
" of parties or not, in cases in which the value-of the property
exceeds Rs. 500, bub does not exceed Rs. 1,000, although In cases
where tlie value exceeds Rs. 1,000 the consent of parties would,

under Section 8 of the Act of 1864, clearly give the Court jurisdic-
tion, .

The foundation for this alleged diversity of jurisdiction under
the two Acts, would appear to be this. Sir L. Peel admitting
certain difficulties arising out of the general frame of the Act, held
in 1852 that under the words ““ or value of the property in dis-
pute,” in Section 25 of Act IX. of 1850, the Court had clearly
jurisdiction to entertain suits for the recovery of immoveable pro-
perty. Accordingly, the jurisdiction of the Court in cases not

exceedlng Rsg. 500 has never been doubted, so far as we are aware,
in Bombay

The section of the Act of 1864, however, which defines tho
~ class of cases in which the Court shall have jurisdiction between

{) 8m, Ca, Ct. Chronicle, Vol. L, . 2 (Caleutta, Jan, 1854)
' ©® 2 Ind, Jur. 144
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Rs. 500 "and Re. 1,000, omits those words, and only adds the

-general word “demand” to the words used in the Act of 1850,
thus:

“Act IX, of 1850, Section ~ © Act XXVI. of 1864, Sec--
25.~—All suits, where the debt tion 2.—The jurisdiction O}t
the Courts * * * shall extend
to the recovery of any debh
damage, or demand exceed/ling
the sum of, &c.”

‘When, however, the Act of 1864 comes to deal with the cases
in which, by consent of parties, the Court can try cases beyond
Rs. 1,000 in value, the Act reverts to the langnage of the Act of

1850, and again uses the words “ debt or damage claimed, or
value of the property in digpute.”®

the property in dispute,is nob
more than Rs, 500 * * % may
be, &e.”

If the view taken by the Judges of the Calcutta Court be cor
rect, the result would appear to be as follows :— L

1. According to Sir I, Peel’s decision, the Court has, independ-

ently of the special powers conferred by Section 91 of Act IX. of

1850, clear power to entertain suits for the recovery of immove:
able property not exceeding Rs. 500 in value.

2. The words on which Sir L. Peel chiefly relied as conferring

this power, not being contained in the Act of 1864, the Court has
no such power where the value of the

: property exceeds BEs. 500
but does not exceed Rs. 1 ,000. - )

3. The same words again occurring in the section of the Act of
1864 which gives the Court jurisdiction, if the parties consent;,
where the value exceeds Rs. 1,000, the Court would have juris-
diction, by consent, where the valne of the property was Rs.

10,0007; bub no such consent would give jurisdiction if the value
of ‘the property was Rs. 750.

The apparent inconsistency involved in this last consideration
has always appeared to us almost conclusive as to the intention of
the Legislature in the passing of the Act of 1864, namely, that it
was to give the Court jurisdiction wp to Rs: 1,000, in the same
class of suits as those in which it previously had jurisdiction up

() Act XXVL, of 1864, Sec, 3,
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to Rs. 500; whether this intention has been carried opt, is snb-

stantially the question we would wish reserved for the opmlon of
the High Court.

In ‘the case at present under reference the plaintiff-was the
_ purchaser, at an auction sale held under a power of sale in a
mortgage, of the premises executed by the male defendant.
There were several defences on the merits, but they were decided
in favour of the plaintiff by the Judge who heard the case, who
gave a decree for possession without costs. The defendants moved
the Full-Court for a new trial, which was refused, and the decree
was confirmed, subject to the question : whether the fact that the
value of the premises exceeds Rs. 500, but does nob exceed
Rs. 1,000, deprives this Court of jurisdiction.
Upon which question we, therefore, submit the case for the
decision of the High Court.

At the hearing of the reference the parties appeared in person,
and the decision of the High Court was delivered by

'Wasrrorp, C.J.:—The plaintiff, as purchaser at an auction
- sale, made under a power of sale contained in a deed of mortgage
executed by the male defendant Jaganath Premji, of certain land
and buildings thereon, brought this suit to obtain (recover) pos-
session of the same premises from the aefendants.; The Court
of Small Causes has made a decree for the plaintiff, subject to
the question submitted to this Court: whether the fact that
the value of the premises exceeds Rs. 500, but does not exceed
Rs. 1,000, deprives the Court of Small Causes of jurisdiction.

That Court has called our attention to Sq'eémutiy Shabosoondary
Dossee v, Taracknath- Pandit® decided in the Court of Small
Causes at Calcutta, in which case that Court held that its jurise
diction to entertain suits to recover immoveable property, not
exceeding Rs. 500 in value, which subsisted under Act IX. of
1850, Section 25, was not extended by Act XX VI, of 1864, Section
2, to immoveable property not exceeding Rs. 1,000 in value.
The Bombcmy Court. of Small Causes appears to have hitherto
acted upon the opposite view.

). 2 Ind, Jur, 145, note,
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Tho Calentta Court of Small Causes, in order to arrive ab an
opinion as to the truo construction of Act XXV, of 1864, sought
light from the vicissitudes which that measure experienced in the:
course of its passage as a Bill throngh the Indian Legislature, bub
we cannot regard any such inquiry as a legitimate modeof ascertain-
ing the intention of the Legislature. The Caleutta decision is 8
strong illustration of the danger of such a method, and of the

-extraordinary-conclusions to which it may lead, The Court should

resort only to the recognized rules of construction, - The Caleutta
Court of Small Causes seems to have overlooked (at least it has
not mentioned, or, apparently, been guided by) a primary rule
for the exposition of statutes, viz., that enactments in pari maferia

_should be read together as if they were one law, and interpreted s

consistently and harmoniously as their language will fairly admit?f :
a rule which the Indian Tiegislature had vividly in ibs mind when.
enacting Act XXVL of 1864, the last (16th) section of which
expressly directs that ¢ This Act and the said Act IX. of_1850
shall be read and construed as one Act, as if the several pro-

visions in the said Act contained, not inconsistent with the 'prc:
visions of this Act, were repealed and re-enacted in this® Act.

We are clearly of opinion that the word  demand ” in Section 2
of Ach XXVI. of 1864 must, in conformity with the 16th section 'f)f
the same Act, as well as in the interests of common sense, and it
respect for the Legislature, be treated as including suits for the re-
covery of immoveable property not exceeding Rs. 1,000 in value.

. In Radhamoney Boystomey v. Anundomaye Dabey, ™ Peel, C.J., re-

ferring, under the name of ““preamble,” tothe title of Act IX. of
1850, viz, “ An Act for the'more easy.recovery of small debts and
demands in Calcutta, Madras, and Bombay,” said : “ The preamble
of the Act has been relied on as the- key to its exposition. The
word ‘ demands’ there might no doubt, on the rule noscitur @ saciis,
be read as demands of the same general nature as ¢ debts,” which is
the word that precedes it : that is, be limited to pecuniary claims.
But that rule of construction cannot prevail against the plain lan-
guage of the Act. Now, all peciniary demands, which are the sub-
lect-matter of an action at law, are either for the recovery of a debt

M) 2 Ind, Jur,-146,
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or for the recovery of damages, and the clauge as to jurisdiction
contains both these terms; butitalso containsa third term in the
disjunctive, viz., claims for the recovery of property : that is, de-
mands for the recovery of things in specic ; and chattols may be
recovered in specie as well as lands and houses.” The words in the
general jurisdiction clause (Section 25) of Act IX. of 1850 are ““all
suits, where the debt or damage claimed, or value of the property
in dispute, is not more than Rs. 500;”’ and it is true that Sir

Lawrence Peel, in the judgment just quoted, refers, in aid of his

conclusion that Section 25 included demands for the recovery
of immoveable property, to the express mention, in that section,

of ““property *’ not exceeding Rs. 500 in value, and to the circnm- -

stance that no distinction was there taken between moveable and
immoveable, or personal and real property. But the mention of
property in that section, and the special jurisdiction over houses,
lands, and tenements in the case of tenants and occupiers in Sec-
tion 91 of the same Act, fix upon the word  demands,” used in
the title of that Act, (and, in referring to it, repeated in the
preamble of Act XXVI, of 1864,) a meaning which includes de-
‘mands for property moveable and immoveable; and the mere
circumstance that the words * value of the property in dispute ”’
are omitted in.Section 2 of Act XXVI. of 1864, would not justify
~us in giving to the word ¢ demand”, which has been substituted
for them, a more limited construction than the same word in the
plural certainly bore in the title of Act IX. of 1850, and was, as
- we have pointed out, placed upon it by Sir Lawrence Peel and his
-colleagues in 1852. The proposition, that the word “demand”
in Section 2 of Act XXVI. of 1864 bears the same meaning as the
word ““ demands * in the title of Act IX., of 1850, is confirmed by
Section 8 of Act XXVI of 1864, although the words * value of the
property in dispute *” occur in that section ; for it is manifest that
the Legislature, in enacting, as it did by the 8rd section, that in case
of an agreement by the parties, or their attorneys, that the Court
shall haye power to try any action (not included in the proviso, <.e.,
amongst the exceptions in Section 25 of Act IX. of 1850), in which
- the debt or damage claimed, or value of the property in dispute,
shall exceed the value of Re. 1,000, then, and in such case, the Court
shall have jurisdiction to try such action, it (the Legis!ature)
B 322—4
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o . . a9
must have heen of opinion that, by using the word ¢ demand ” 1o

the 2nd scetion it had given the Court o jurisdiction in cases of
property excecding Rs. 500 and less than Rs. 1,000, independently
of the consent of the parties or their attorneys ; for it would be an
insnlt to the common sense of the legislative body to- suppose

that it had given a compulsory jurisdiction in suits to recoverpro-

perty not exceeding Rs. 500 in value, and a jurisdiction on _consent
in cases of property exceeding Rs. 1,000 to an unlimited extent,
but no jurisdiction whatever, either with or without consent of
the parties, where the property excceded Rs. 500 andrdi'd nob
exceed Rs. 1,000. There really is not the slightest necessity for
attributing any such absurdity or oversight to the Legislature.
Interpreting the word “ demand” in the 2nd section of Act XXVIL.

of 1864, as co-extensive with the same word in the title of Ack IX.. -

of 1830, we effectuate what we have no doubt was the i],lte:ntlpi
of the Legislature, viz., to extend the compulsory jurisdiction o

the Courts of Small Causes, in the presidency towns in suits-to

recover property, ‘to cases where the value of the property, —‘1065

not exceed Rs. 1,000.

We accordingly think that the Court of Small Causes h&djm,i,s'

diction in this case, afid that the decree, made by that” QOIU-“‘t for
the plaintiff, must be upheld, R

‘The parties appeared here in person and not by comnsel. or at-
torney.  Such costs, however, as theré may be of drawing up :the
reference, and of and relating to our order, must be paid by the

male defendant to the plaintiff.

It may be well to mention that, in 1851, Sir Lawrence Peel, CJ 9
casnally expressed an opinion in Hurrymoney Dossee v. Gopaul-

~ chunder MookerjeefV to the same effect as his and his colleague’s
subsequent positive decision in Radhamoney Boystomey v. Anundo-

wiaye Dabey,® that nob only was jurisdiction over suits to reco-
ver immoveable property not exceeding Rs. 500 in value, confer-
red by Section 25 of Act IX. of 1850, but also jurisdiction to try
the tille in such cases. The pointactually decided in Hurrymoney
Dossee v, Gopaulehunder HMookerjee,® by Peel, C.J., was that the

(1) 2 Taylor and Bell 57, 58,

3 2 Ind, Jur. 146, (3 2 Taylor and Bell 57,
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-Court of Small Causes had not jurisdiction, under Section 91 of 1871,

Act IX, of 1850, to try a case of pure adverse title between two
claimants of the fee in immoveable property exceeding Rs. 500in
value. The defendant in possession there insisted that he was en-
titled to hold absolutely as heir, while the claimant (the plaintiff

and alleged owner) claimed under the defendants’ ancestor in
- virtue of a bill of sale executed by him in his life-time.

Decree gffirmed.

[ORIGINAL CIVIL.]

Before Sir I, R. Westropp, Enight, Clief Justice, and Sir Charles Sargent,
i Knight, Justice. :

- NOWLA’ 00MA- (PramwTirr v, BA'LA' DHURMAJI (DEFENDANT).*

Jum:sdz'ctz'on—BombcLy Court of Small Couses—Title to immoveable properiy—Form of
K Suit—Practice— Leave to amend Summons—Act IX. of 1850—dct XX V1. of 1864,
In a suit brought under Section 91 of Act IX. of 1850, the Bombay Court of
- Small Caunses has no jurisdiction to try a question of adverse title to the immove-
. able property, the subject of the suit. dliter if the suit be brought under Section
25 of “Act IX. of 1850, as extended by Section 2 of Act XXVI. of 1864, and the

~ value of the Property in dispute do not exceed Rs. 1,000.

- Ina case involving a question of adverse title the plaintiff should be allowed to
amend the summons issued under Section 91 of Act IX. of 1850, so as to render
it conformable with a claim under Section 25 of Act XX VI, of 1864, if the sume
mons were issued in the mistaken form by the faul of the Clerk of the Court, and
not of the plaintiff, ’ |

_ Tup following case was stated for the opinion of the High
- Court by’J . O’Leary, First Judge of the Court of Small Causes at
- Bombay, under Section 55 of Act IX. of 1850 :—
This suit Wasvbrought by the plaintiff, under Secction 91 of Act
IX. of 1850, to recover possession of a room in a house. Seo
Copy summons annexed.(" '

" # Small Cause Court Reference, Suit No, 22043 of 1874.

M The summons called on the defendant “ personally to appear, &e., to answer
to the complaint of Nowla Ooma, the plaintiff above named, of your neglect, or
refusal to quit and deliver up to him possession of a room in house, &c., and occus
Pied by you as plaintiff’s monthly tenant.”
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