THE

INDIAN LAW REPORTS,
C Bombay Sevies. |

[APPELLATE CIVIL JURISDICTION.]

Before Siv M. R. Westropp, Knight, Chief Justice, and M. Justice
Kemball.

PITA'MBER NA'RA'YENDA'S AND ANOTHER {DEFENDANTS AND APPELLANTS) |
v. VANMALI SHAMJI (PLAINTIFF AND RESPONDENT).*

Mortgage—Power of sale—Lands situate in the Mofussil—Deed in
English form,

A sale, without the intervention of a Court of Justice, of mortgaged lands
situate in the Mofussil of Bombay, under a power of sale, contained in an inden.
ture of mortgage in the ordinary English form, is valid, if due notice be ‘given to
the mortgagor of the mortgagee’s intention to sell, and the sale be fairly con-
ducted. '

Position of a mortgagee selling under his power of sale, explained.

Taw plaintiff, as purchaser at an auction sale, held nnder the
power of sale contained in an Huoglish mortgage-deed, of certain
lands situate in the Mofussil of Bombay, sued to eject the mort-
gagor, the first defendant, and his tenant, the second defendant,
and to recover mesne profits from them. The Subordinate Judge
made a decree in favour of the plaintiff ; against that decree the
defendants preferred this regular appeal. The only question
argued at the hearing of the appeal was whether a sale of lands in
the Mofussil, under the power of sale contained in an indenture of
mortgage in the ordinary English form, was valid.

* Regular Appeal No, 16 of 1875,
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The Honomab’e Rao Saheb V. N. Mandlik, for the appellants,
cited Bhuwanee Ohum Mitrv. Jaykishen Mitr O, Macpherson on

Mortgages, pp: 45 to 47, 91 and 92 (5th Edltlon) and Keshard
Krishna Joshi v. Bhawanﬂ Babaji @,

Shantdram Na,myen for the respondent.

‘Westrorp, C.J. :=—Pitdmber Nérdyendds deser ibed, in the mort-
gage to which we shall next refer, as a Hindu inhabitant of

- Bombay, by indenture of mortgage of the 25th October 1871,

made in the ordmary English form, in consideration of Rs. 15,000

- duly advanced to him by the Land Mortgage Bank of India, Limit-

ed, an English- Jomt Stock Company, having its head office in
London, and a branch office in Bombay, where the mortgage
transaction was arranged, mortgaged (with the usual proviso for

~ redemption) to that Bank in fee certain lands in the villages of
' Girya and Bassein?in the Taluka of Bassein and Collectorate of

Thana, and a bﬁngé}low and stable in the same village of Bassein,
to secure that sxim“'whioh by that indenture, he covenanted to
repay to the Bank in three instalments, viz., Rs. 2,500 on the 25th
October 1872, a’ further sum of Rs. 2,500 on the 25th October
1873, and ‘the balance of Rs. 10,000 on the 25th October 1874,
with interest on thé sum advanced, or so much thereof as should
from time to timé}“i"emain due, at the rate of 10 per cent. pex

annum in equal quarterly payments, viz., on the 25th January -

25th April, 25th July, and 25th October in every year—the first
payment to be made on the 25th January 1872 ; and that, if any
quarterly payment ‘of interest were in arrear for more than one
calendar month after becoming due, he would pay compound in-
terest on the amount of interest in arrear at the rate of 10 pex
cent. per annum. ; The mortgage further provided that, *“in de-
fanlt of payment of the said instalments of Rs. 2,500 each within
one calendar .month from the times hereinbefore respectively ap -
pointed for the payment thereof, the said sum of Rs. 15,000, ox
the balance thereof then due, with interest thereon, shall imme—
diately thereupon become payable to the said Land Mortgage Banlc =
of India, Limited,’ ‘their successors or assigns, and it is hereby
provided and declared that it shall be -lawful for the said Land
Mortgage Bank, &c., at any time or times after the said principa}

M) 8, D. A. Rep, Cale. 1847, p. 354, @ 8,Bom. H. C. Rep. 142, 144, A, C. J¥,.
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sun of Rs: 15,000 shall become due and payable whether by lapsé 1875,
of time or under the provisions hereinbefore contained, without Prra'sss
any further consent on the part of the said Pitdmberdés Nardyen- ﬂ%ﬁ“f}fﬁ'
dds, his heirs, executors, administrators, or assigns, to sell”’ the: ANOTHER
said mortgaged premises “either by public auction or private Vamiau
contract, with power upon any such sale to make any stipnlation Saaua,
as to title, or evidence, or commencement of title, or otherwise,

which the said Land Mortgage Bank, &c.; shall deem proper, and

also with power to buy in, or rescind, or vary, any contract for sale,

and to resell without being responsible for any loss occasioned

thereby, and for the purposes aforesaid, or any of them, to execute

* and do all such assuraunces and things as they shall think fit.

Provided always, and it is hereby agreed that the said Land Mort.

gage Bank, &c., shall not execute the power of sale hereinbefore
contained unless and until default shall have been made in pay-

ment, at the time hereinbefore appointed for payment thereof, of

some principal money or interest ; the payment whereof is intend-

ed to be hereby secured, and they shall have given a notice in

writing to the said PitAmberdés Nérayendds, his heirs, executors,
administrators, or assigns, to pay off the moneys for the time being

owing on the security of these presents, or left a notice in writing

to that effect at or upon some part of the said premises, &c., and

default shall have been made in payment of the whole or part of

such moneys for one calendar month from the time of giving or

leaving such notice, or unless and until the whole or some part of

some quarterly payment of interest, which shall become due on

the security of these presents, shall have become in arrear for one

calendar month ; and every such notice as aforesaid shall be suffi-

cient, though not addressed to any person or persons by name or
designation, and notwithstanding the person or any of the per-

sons affected thereby, may be unborn, unascertained, or under
disability.” Then followed the usual provisoes exempting the
purchaser at any such sale from inquiring whether any of the

cases had happened justifying a sale or otherwise as to its pro-

priety or regularity, and leaving the mortgagor Pitdmberdés
Nérsyendés to his remedy in damages only against the Land
Mortgage Bank for any irregularity or impropriety in the sale,

also exempting the purchaser from the necessity of seeing to the
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due application of the purchase money. It was further agreed
that the Bank should, out of the procecds of sale, in the first place
pay the expenses of the sale, in the next place apply such pro-
ceeds in or towards satisfaction of the amount due to it upon the
mortgage, and lastly pay the surplus (if any) to Pitdmberdads N4-
rdyendds, his heirs, executors, administrators and assigns. The -
mortgage also contained the usual clause of entry and covenant
for further assurance, and was duly registered, the mortgagor,
however, remaining in possession of the mortgaged premises,
Mr. J. H. Littlewood, an Indo-Briton, being, as his tenant, in pos-
session of the bungalow and stable.

Pitdmberdds Nardyendds failed to pay the instalments of the ~

‘principal and also the interest at the times stipulated. After due

notice to him the mortgaged property was advertised by the Bank
for sale about the middle of 1872 ; but at his request, and on
making some payments on account, the sale was not then persist-
ed in. His defaults in payment of interest and instalments
subsequently continuing, notice was sent by the Bank to him by post
on the 28th of October 1873 of their intention to sell the mort--
gaged premisesif he did not paythe amount due upon the mortgage.
He has deried receipt of that notice ; but the evidence perfectly
satisfies us, as it also did the Subordinate Judge, that the notice -
reached PitAmberdés in due course of post. We are satisfied also
that he fully understood the nature of the provisions in the deed
of mortgage, notwithstanding a faint effort made on his behalf to
induce the Court below to believe the contrary. The sale took
place on the 10th of December 1873 by public auction in Bombay,
conducted by respectable anctioneers, Messrs. Crawford & Co. The
intended sale was for eight or ten days previously duly advertised
in Bombay in three English newspapers and in three naftive
newspapers, and hand-bills, announcing it, were sent to the site of
the property and there distributed four days previously to the sale.
There were upwards of twenty bids for the mortgaged property,
which wag eventually knocked down to the present plaintiff (re-
spondent) Vanmali Shamp for Rs. 16,500, which he paid to the
Bank, and the property was conveyed to him by that Land Mort-
gage Bank by a regular conveyance in the English form, dated
the 14th January 1874, In the Court below, the first defendant
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the mortgagor, alleged that the sale was at an undervalue, and that
the property was really worth Rs. 80,000, : Thls, however; he
failed to establish, and the offer made in that Court by the pur-
chaser Vanmali Shamji, to let the mortgagor have ‘the | property
back again if he would repay to the purchaser the . amount of his
purchase money, Rs. 16,500, with interest at 9 per cent. per annum,
was, as the Subordinate Judge observed, a clear proof that the
purchaser had not made a very valuable bargam

He brought the present suit in the same year to eject the mort-
gagor Pitdmberdds Nardyendés from the lands, and to lecover
from him mesne profits, Rs. 584-9-4 ; and also to eject his ‘ténant,
Mr. Littlewcod, from the bungalow and stable, and to recovér from
him as mesne profits, or rent, Rs. 866-10-8, pursuem+ to.a notice
which he had given to him some months prev1ously that, if he did
not give up possession of the last-mentioned : p1ennses, the® - pur-
chaser would hold him responsible for rent at the rate ‘therein
specified.

The Subordinate Judge made a decree i favour of the plamtlﬂ’
in the terms prayed by his plaint.

Several grounds of defence were put forward m the Court of
the Subordinate Judge, some of which were repeated in the me-
morandum of appeal ; but the only point Whu:h the, leamed
pleader for the appellants, the Honourable Mr, V. N. Mandhk in-
sisted upon in this Court, was that the Land Mortgage Banl< had
not power to sell the mortgaged property without the 1nterven-
tion of a Court of Justice. He relied upon a dec1s1on in 1847 of
the Sadr Adalut for Bengal, Bhuwanee Churn Mitr:v. Jay ﬂushen
Mitr ; @ (see also Macpherson on Mortgages, 5th Edition, /p. 45,)
in which that Court refused to recognize the validity of such a
power as to- lands in the Ben gal Mofussil. After makmg certain
remarks upon what the Court deemed to be the impolicy of
upholding such a power, it, speaking of ° the Bengal regu-
lations, said : “The regulations will be searched in vain:for’any
express enactrient prohibiting the sale of a mor tgaged estate
under a power of sale. But such a power isi; repucrnant to - the
principles of the regulations enacted by Govelnment for 1egu-
lating the transfer of immoveable property in satisfaction of debt

(DS, D. A, Bep. Calc, 1847, p 354,

1875,

PirA'MBER

NA'RA'YEN-
DA'S AND
ANOTIIER .

VANMALI
Sua’mur,



1875.

PITA’MBER
NARA'YEN-

DA'S AND
ANOTHER
v.
VANMALY
SHA'MIL.

THE INDIAN LAW REPORTS, [VOL. 11,

in general, and in satisfaction of debts on mortgage in particular.
The regulations do not sanction, in any case, the transfer of im-
moveable property in satisfaction of a debt, without the interven-
tion of a public officer, except such transfer be by the direct
and immediate act of the proprietor himself.”” The first observa-
tion to be made with regard to that case is that there arc not
the Bombay regulations, as in those of Bengal, any provision
regulating the foreclosure of mortgages. The next remark to be
made is that Mr. Justice Macpherson, in his book on mortgages,
(pp. 46, 47,) expresses strong doubts as to the supposed impolicy,
if that be a legitimate argument, of sanctioning a power of sale;
and, lastly, that it is mentioned in a recent case before L. Jackson
and McDonell, JJ., in the High Court of CalcuttalV that Bhuwanee
Churn Mitr v. Jaylkishen Mitr ® has been overruled by a subse-
quent decision of a Division Bench of the High Court, Sonwtunt
Bysack v. Koonjo Behari Bysack (unreported), where the point
as to the validity of a sale of lands in the Bengal mofussil under

* a power contained in a mortgage arose incidentally upon a ques-

tion of costs. The validity of such a power was mooted in Bha-
noomutty Chowdrain v. Premchand Neogee,® and L. Jackson, J.,

said that, if called upon to determine it, he and McDonell, JJ.,
would have felt considerable difficulty. They disposed of the
case upon another ground, namely, that there had been no
notice, given to the purchaser under a power of sale in an English
mortgage deed of 1862, of foreclosure proceedings by the holder
of a deed of conditional sale of 1864, and held that a suit for"
possession by the widow of the latter was, therefore, unsustainable
against the purchaser under the mortgage of 1862. - Certain
observations by Mr. Justice Melvill in Keshardv Krjshna Josht v.

Bhawanji Babdji® on the Bengal Sadr Adalut decision, were also
relied upon by Mr. V. N, Mandlik ; but our brother Melgill does not
appear tohavebeen informed that the Bengal Sa?é;u Adalut
decigion had beenoverruled even in Bengal itself by a Division Bench
of the High Court at Caleutta. My brother Kem allin  Keshardv
Krishna Joshi v. Bhawanji Babdji®) expressed his  opinion to be
in favour of the validity of a sale under a power contained in a

) Bhanoomutty Chowdhrain v. Prem- () 15 Beng. L. R. 28,
chand Neogee, 15 Beng. L. R.28 ; seep.31. @ 8 Bom H. C. Rep 1425 sco p,
(2) 8. D, A, Rep. Calc. 1847, p. 854. 144, A. C. J
(3) 8 Bom, H. C. Kep. 142 ; see p. 149, A C.J.
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mortgage of lands in the Bombay mofussil, there being nothing
either in the spirit or the letter of the Bombay regulations to the
contrary. And I may obscrve that there is not any inconsistency
in maintaining the validity of a sale under such a power with
the decision of our predecessors in this Court in Rdmji v.
Chinto W which has been followed by us. It is to the effect that
a deed of mortgage, with a clause of conditional sale, shall be
regarded as redeemable, although the time fixed, on which the
mortgage wasto become converted into a sale, has passed. In the
latter case, if the clause of conditional sale be enforced, the
property, howsoever it may excced in value the amount of the
advance on mortgage, becomes wholly vested in the mortgagee,
which is unquestionably inequitable, whereas a mortgagee with
a power of sale, not only cannot, either directly or through
the medium of an agent or a trustee, himself become the purchaser
under the power, Robertson v. Norris,® affirmed on appeal ;& nor
can his agent, who has acted in surveying the property and receiv-
ing the interest, purchase even on his own account from the mort-
gagee under the power, Orme v. Wright,® Inre Bloye’s Trusts ;
but when the mortgagee, without the intervention of the Court,
sells under the power, after deducting the fair expenses of the
sale and the amount due to himself on the mortgage, he must, as a
trustee for the mortgagor, make over the surplus to him, if there
be no assignee of the mortgagor or incumbrancer puisne to the
selling mortgagee entitled to receive it or a portion of it. While a
suit for redemption is pending against a mortgagee, he cannot sell
under his power of sale, Rhodes v. Buckland,® nor can’ he sell
Without notifying his intention to the mortgagor, Anonymous.(®
In the present case Pitamberdds, the mortgagor, must have
known perfectly well that, dealing as he was with an English
COmpany, which had an established form for the deeds of mort-
8age required by it from persons borrowing money from it, he
could not have obtained the loan which was made to him without
giving such power of sale as is contained in the rﬁ_brtg&ge of
the 25th October 1871. In Bholanath Coondoo Chowdry v. Uno-
dapersqd ERoy,® which is not in other respects in point in thig

)1 Bom. H. C. Rep. 199. (5)'1 M. and G. 488.
@ 1 Gift, 421. (8) 16 Beav. 212.
® 4 Jur, N. 8,155, @) 6 Madd. 10.

® 3 Jur, 19, ® 1 Bouln, 79 ; see p. 101,

1875,

—
. Prra'mBER
NA'RA'YEN-
DA'S AND
ANOTHER
.

VANMALL
SHA'MII,



3] THE INDIAN LAW REPORTS, [VOou. 11

1875. case, Colvile, J., said :  “ The defendants have taken on land, in

Prramere the mofussil, a mortgage in the Bnglish form: the inference,

I\D‘\‘s‘\‘\‘:,\ therefore, is strong that they intended to contract with reference to

axotner  the English law, and to enforce their rights according to that law.”

Vanmanr  Similar remarks have often been made in cases where the parties

SuaMIL (ot Binglish) have thought proper to adopt the English form of -
contracting. That such was the intention of the parties, where
the mortgagees are an English Joint Stock Company, having their
chicf office in London, would seem to be & fortiori, We fully
believe that to have been the understanding of the mortgagor
Pitdmberdds at the time of the execution of the mortgage.
Sales, under such a power as we have here, have always, when
not open to special objection, been upheld in the Island of Bom-
bay ; and unless we find the law to be otherwise in the Bombay
mofussil, we see no sufficient reason for imposing upon parties
contracting with respect to land sitnated there, a disability which
does not exist in the Island. - We are unable to find either enact-
ment or decision which invalidates a sale under such a powerin
a mortgage affecting lands in the Bombay mofussil.

Under a power of sale, such as that in this case, neither the
concurrence of the mortgagor nor of any person claiming under
him, whose claim is puisne to that of the selling mortgagee, i3
necessary to the validity of the sale. Sugden, Vendors and Pur-
chasers, chap. X, section IV, pl. 57., (11th Ed.,) p. 522, and the
cases there referred to in notis, and Alexander v, Crosbie, M affirmed
on appeal.® The provision that any impropriety or irregularity
in the sale shall be the subject of a suit for damages, and shall not ~
affect the lands, when in the hands of a purchaser under the power,

-1s beneficial to the mortgagor as well as to the mortgagee in this
that it tends to secure a better price at the sale.

The sale appears to have  been fairly conducted, and with all
due notice to the mortgagor, so that if he had been willing and
able to redeem, he might have done so before the sale. And we
see nothing in the conduct of the Land Mortgage Bank which
amounted to a waiver of their right to sell. '

The decree must be affirmed with costs.

Decree affirmed.

M 6 Ir, Eq. Rep. 518, ® 1 Jones and LaTouche 666.
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