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* [APPELLATE CIVIL JURISDICTION.]
Before Mr. Justice Melvill and Mr. Justice Kemball.

RANCHODDA'S DAYA'LDA’S (PLAINTIFF, APPELLANT) 9,
RANCHODDA’S NA’'NA'BHA'T (DEFENDANT, RESPONDENT).”
Bhagdari and Narvddcéri’—Bombay Act V. of 1862, Sections 1 and 3— Unrecognized
portion mortgaged before the passing of the Act—San mortgage—Court’s sale. -

The plaintiff, in 1874, sued on a Sar mortgage, dated 15th November 1861, ie.,
five months before the passing of Bombay Act V. of 1862, to recover a sum of
money by sale of the mortgaged property, which formed part of a bidg in a Bhdg-

" ddri village, which dhdy the defendant had purchased at a Court’s sale subse-

quent to the date of the mortgage.

Held, (assuming Section 1 of the Act to apply,) that it does ‘not bar the right
of action ; that, therefore, a Civil Court would be bound to make a decree, even
though it might anticipate that Section 1 of the Act would stand in the way of the
execution of that decree.

Semble, that, after a decree has been passed against a portion of a bhdyg, the
Collector might recognize such portion as 'a division of the bhdyg, if assured that
justice required that the decree should be executed. ’

Held further that no retrospective operation can be given to Section 1 of the Act,

" 50 as prejudicially to-affect existing rights. The words “ attachment or sale by

- the process of any civil court,” used therein, were intended to prevent attachment

and sale under simple money decrees, and not to prevent the sale of mortgaged
property in satisfaction of a valid mortgage.

. Held also that the purchaser ab a Court’s sale buys only the right, title, and
interest of the debtor, burdened with all valid liens, such as a previous San
mortgage. Mathurddas v. Kdlia (7 Bom. H. C, Rep. 24, A, C. J.) and Olintaman
v, Skivrdm (9 Bom, H. C. Rep. 304) followed.

-Turs was a special appeal from the decision of H. Birdwood,
Judge of Surat, reversing the decree of the 2nd Class Subordi-.
nate Judge of Ankleswar. _

The plaintiff sued in 1874 on a mortgage deed, dated 15th
November 1861, to recover Rs. 110 from the mortgaged property
of a deceased Bhégddr named Vishrdm, from his heirs, and from
Ranchoddds Néndbhai, the purchaser in possession at a sale by the
Court, at a date subsequent to the mortgage, of the whole of

. Vishram’s bhig, of which the property mortgaged formed a part.

Vishrim’s heirs did nob defend the suit. The purchaser

Ranchoddis Nindbhdi answered that he had no knowledge of the
. * Special Appeal No. 364 of 1875. '
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1877, - mortgage, and that the plamhﬁ?’s suit was barrved by Bombay Act

RANCHODDAS V. of 1862.
Dava'lpa's

Rascmoona’s The Subordinate Judge awarded the claim, ﬁnding‘the mort-
Nasa'saar. gage proved, and holding that under the Bhigd4ri Act, Section 1,
there was no objection to the enforcement of the ¢claim against the
mortgaged property, as the bhdg had already been dismembered
before the passing of the Act, and defendant Rancioddss Nénf-

bhéi’s purchase was long after it, that is, in October 1873.

The Judge, in appeal, was of opinion that the claim counld not be
enforced against the mortgaged land.- He said: “I cannot find
that the bhig which the defendant purchased had been so dis-
membered before Bombay Act V. of 1862 came into force, by the
mortgage of a portion of it to the plaintiff, that Section 1 of the
Act could not be applied to it. It is admitted that the mortgaged
portion is a portion of the bhag ; the bhig, therefore, was -pro-
perty for the protection of which the Act was passed. And, after
the Act had become law, no portion of Vishram’s bhig was liable.

. to attachment or sale by the process of any civil court. Such
protection, it seems to me, is extended to all Bhégdéri land,
Whether it had been mortgaged or not before the Act came mto
force.’ ’

Nagindds Tulsidds for the plamhﬂ? the spec1a1 appellant: :~The
mortgage to the plaintiff was before the passing of the Bhigdari
Act, which, therefore, does not apply to this case. No retrospective
effect can be given to it without the express command of the
Legislature. The Act does not bar the cognizance of a suit in
respect of an unrecognized portion. It would be highly inequit<
able to deprive the plaintiff of the benefit of his security in this
case, for the dismemberment of the bhdg had taken place before

the passing of the Act. The defendant’s purchase was subject to
the plaintiff’s San mortgage, he being a purchaser at the Comt’
«sale :

~ Honourable Rao Saheb V. N. Mandlik, Acting Government
Pleader, was heard on behalf of the Collector, who was not made
a party, but to whom a notice was issued by the Court, calling on
him to state any objections he might have to urge against the
plaintiff’s claim. He contended that the Act was passed to pre-
serve the permanency of Bhdgddri tenures, and that a decree in
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the plaintifP’s favour would defeat the object of the Législature. 1577,
SuCh a decree could not be enforced, and should not be passed. ~ Raxcmoooa's

No one appeared for the defendant. ' DAYi;,.L oas
The judgment of the Court was delivered by %&Xﬁgﬁﬁ

Metvi, J. :—In this case the plaintiff, a mortgagee, sues to
recover three instalments of his debt by the sale of the mortgaged
property. The property is a portion of a share in a Bhagddri
village, and it may be taken as admitted that it does not form
what is called, in Bombay Act V. of 1862, a recognized subdivi-
sion of such share. Under these circumstances the District Judge
has held that he is precluded by Section-1 of Bombay Act V. of
1862 from making a decree in the suit. Section 1 isas follows :—

“ No portion of a bhig or share in any bhégddri or Narwadiri
village, other than a vecognized subdivision of such bhig or
share, shall be liable to seizure, sequestration, attachment, or sale
by the process of any civil court, and no process of such court
shall be enforced so as to cause the dismemberment from any
such bhég or share or recognized subdivision thereof, of any
' homestead, building-site (Gubhan), or premises appurtenant or ap-
pendant to such bhég or share or recognized subdivision thereof.”

The first observation which is suggested by this section is
that, even if the District Judge were right in applying it to the
_ present case, it does not appear to preclude the hearing of the

suit, or the making of a decree. It relates only to the issue and
enforcement of process of execution. The Act prohibits mort-
gages of fractional portions of a bhig subsequently to the date of
the Act (Section 38), but 1t does not invalidate such mortgages
made previously to that date, nor does it take away the right of
action in respect to them. As, therefore, the cognizance of the
_ snit is not barred by the statute, we apprehend that we should be

bound to make a decree, even though we might anticipate, as the
District Judge has done, that Section 1.of the Act would stand in
the way of the execution of that decree. No doubt a Court would
be unwilling to make a decree which it could not execute ; but
we think that we would be bound to do so, if the law gave the
Court cognizance of the suit. DMoreover, it seems to us thal, even
if Scction 1 of the Act be applicable, it docs not necessarily follow
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that a decree made in this suit would be incapable of execution.

Rawcuoppa's The term ¢ recognized subdivision ”” is nowhere defined- in the

Dava'Lpa’s
v,
RAxcHODDAS
NANA'BHAL

Act.  Non constat that the Collector or the proper authority
might not be induced to recognize the land in dispute as a sub-
division if he were made aware that the plaintiff held a decree
which ought in justice to be executed, and which could not other-
wise be executed. - Nor is it inconceivable that the Legislature, if
made aware that the Act was productive of hardship which had,
not been contemplated, might make provisioﬁ for the enforce-
ment of decrees founded upon rights which were in existence be-
fore the passing of the Act. But in any case we think that the
plaintiff (if otherwise entitled), ought to have a decree in this
suit, whether such decree is worth much, or little, or nothing.

But we are prepared to go further, and to hold that Section 1
of Bombay Act V. of 1862 would not apply to the present case.
Before coming to this conclusion we thought it advisable that
an opportunity should be given to the Collector to be heard in the
matter ; and notice has accordingly been given to him, and we -
have had the benefit of hearing the Government Pleader in his
behalf.

The mortgage to the plaintiff was made on the 15th November-
1861, or about five months before Bombay Act V. of 1862 was
promulgated. To hold that the Act deprives such a mortgagee of
the power of making his security available in the only manner in
which in, many cases it can he’ made available, would be to give a
retrospective operation to the law, and to impute to the Legislature
the intention of prejudicially affecting vested rights. There is a -
strong legal presumption against such an intenbion, and it is not
to be imputed, unless the terms of the Act clearly and unambi-
guously show that such was the intention. A careful consideration

. of all the provisions of Bombay Act V. of 1862 leads us to the

conclusion that the words “attachment or sale by the process of

any civil court” in Section 1 were intended to prevent attachment
and sale under simple money decrees, and not to prevent the sale-
of mortgaged property in satisfaction of the mortgage debt.. If

“the latter had been the intention, it is to be presumed that the

Legislature would have taken away the right of action; and so
revented a decrec from heing made, instead of involving the
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civil courts in the absurd dilemma of being obliged by law to :1877.,
hear a useless suit, and to pass a decree incapable of execution. Raxcroppa’s
Again, it -is clear that the terms of Section 1 cannot, under any Dfm;w“
‘construction, preclude the execution of a decree for the foreclo- I%fgfgzﬁ‘}s
sure of a previously existing mortgage ; and yet foreclosure, equally
with sale, would operate to dismember a bhdg, and so defeat
the intention of the Legislature, if the intention was to pre-
serve the mortgaged property from alienation under any and all
circumstances. It is not to be presumed that the Legislature, if
it wished to defeat vested rights, would have closed one door
against the enforcement of those rights, and have left open another
mode of access to precisely the same results. On these grounds,
viz., that “out of respect to the Legislature,” as said by Lord
Chancellor Kent in Dash v. Vankieek, @ it must not be presumed
that 1t intended what would be both unjust and illogical, and that
‘¢ the reason and intention of the law-giver will control the strict
letter of the law, when the latter would lead to palpable injustice,
contradiction, and obscurity,” @ we are of opinion that we ought not
- to give to Section 1 of Bombay Act V. of 1862 a retrospective

* operation, so as prejudicially to affect existing rights; and we,
accordingly, overrule the decision of the District Judge on this.
point. S ‘

The respondent 18 the purchasel, at a sale under a decree, :
of the entire bhag, of which the property in dispute forms a por~
tion. He does not appear to dispute the genuineness of the plain-.
tift’s mortgage. He denies that the plaintiff has ever had Posses-,
sion; but even if he be right in this contention, his liability is not
" lessened. 'The plaintiff’s mortgage is a San mortgage ; and the
respondent, as purchaser at an auction sale, bought only the right,
title, and interest of the debtor burdened with all valid liens created
by him: Mathuradds v. Kalia, ® Chintaman v. Shivrém® The
questions of possession and of notice do not, therefore, arise, and
we are in a position to dispose of the case without a remand.

We reverse the decree of the District Court, and restore that
of the Subordinate Judge, with costs on the special respondent
throughout.

Decree 7*aversal.

{1 7 Johns. 477. " (31 Kent Com, 462,
®) 7 Bom, H, C. Rep. 24 A, C. J. 4} 9 Bom, H.C, Rep. 304.
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