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quential velief if he asked for it, as, for instance, where an abstract
decision on the point is asked, plaintiff being either in full pos-
session or out of possession beyond the statutable period for the
institution of suits,

Lastly, the appellant argues that it is not proper to take the
value of the deceased’s estate as the value of the subject matter,
seeing that it may possibly be charged with debts andlegacies
which would considerably reduce the amount coming into his
hands. With that the District Court had nothing to do. Tho
plaintiff asked to be declared entitled to the inheritance; and in
considering whether the claim was properly valued, the Court ob-
viously could not estimate the value the estate might eventually
vepresent to the plaintiff.

We think, however, that the lower Appellate Court should
- have done what the Court of first instance was bound to do under
the circumstances, and have offered to return the plaint to the
plaintiff in oxder to its being presented in the proper Court. In
confirming, therefore, the decree of the Lower Court with costs

* on the appellant, we order that she be allowed to have the plaint

returned to her.

[APPELLATE CIVIL JURISDICTION.]

KALU piy BHIWA'JI (DEFENDANT AND APDI‘LLANT) ». VISHRA'M
MAWAJL (PLAINTIFF AND BDSI’O\"DENT)

Cowrt Fec; Act VII, of 1870, Schedule I1., Article 17, Clauses Y and 3—Valuation
of suit—Jurisdiction—Act VIII. of 1859, Sections 5 and 26— Bombay Civil Courts
Act XTV. of 1869, Section 24, Clause 2—Review—Act VIII. of 1859, Section
376.

For the purpose of determining the question of jurisdiction, the valuation of a
snit shonld be computed according to the market value of the subject-matter of
the suit, and not according to the special rules applicable to valuation fixed in
Act VII, of 1870.

(1) Note—On this point see also the judgment of Westropp, .J., in Beaitic v,
Jetha Dungarsi (5 Bom. H. C. Rep. 152, 0. C. J.}, where the questionis fully dis-
eussed and the anthorities collected at pp. 158 et seqq.
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1877. Ndnhoa:z Singh v. Tofance Singh (12 Beng. L. . 113), Jecbray Singh v.. Inder.
—— jeet Mahtoon (Ibid. 115, Note 1), and Bdi Mdhbor v. Bulakhi Chaln (supira p, 538
RALU BIN fohowed. : )
Barwar . ,
P PiNniEy, J. :—-A review may be admitted on any ground, whether urged at the

VISHRA'M  original hearing of the appeal or not, whenever the Court considers that it
MawAIL g necessary to correct an evident ervar or omission, or is otherwise requisito
for the ends of justice, following Chintamani Pal v. Pyari Mohun Blook emee‘
(6 Beng. 1. R., 126).
Tris was a special appeal from the order of W. M, Coghlan
District Judge at Thana, reversing the order of Cursetji Rastamgi,

2nd Class Subordinate Judge at Kalyén,

The facts of the case are briefly these. The house in dispute
had been sold at a Court's sale in execution of a money decres
against one Dharamsi Dungarsi, and purchased by the defendant,
Kalu Bhiwaji, for Rs. 175, The plaintiff Vishram Mawaji, who was
in possession, having resisted the defendant in obtaining pos-
session of the house, the latter, under Seetion 268 of the Civil
Procedure Code, applicd for the removal of the obstruction.
Kalu sncceeded in his application, and Vishram was referred by
the Court to a regular suit to establish his right to the property
in question. Vishram accordingly brought the present suif un-
der Section 269 of the Code, and prayed that tho summary order ’
might be set aside, and that he might be declared entitled to
retain the housein his possession. The plaint was written on a
stamp of the value of Rs.10. The plaintiff’s pleader, however,
admitted, in answer to a question by the Court, that the market-
value of the house was above Rs. 5,000. On that admission the
Subordinate Judge held that the estimated value of the sub-
ject matter of the suit, as illustrated in Clause 4, Section 26, of the
Code, exceeded Rs. 5,000 ; and that, therefore, under Section 24,
Clause 2, of the Bombay Civil Courts’ Act XIV. of 1869, he had
no jurisdiction to entertdin the suit. He, however, held that
the stamp duty, Rs. 10, paid by the plaintiff on his plaint was
sufficient under the Court Fees’ Act VII. of 1870, Schedule IL.,
Article 17, Clauses 1 and 3. But he was of opinion that the
valuation of a suit for the purposes of the Court Fees’ Act was
different from its valuation for the purpose of determining the
question of the jurisdiction of a Court, under Sections 5 and 26
of Act VIIT. of 1859, and Section 24 of Act XIV. of 1869. . He

"accordingly rejected the plaint, as the plaintiff declined to receive
it back for its presentation to the proper Conrt.
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In appeal, that order was reversed by the District Judge. He
.Was of opinion, that as the plaint was properly stamped with'a
stamp of ten rupees, the claim was within the Subordinate J udge’s
jurisdiction, and that the latter Court had no concern with the
value of the house in question.

* The defendant Kdlu preferred a special appeal against the deci-
sion of the District Judge, and the appeal was heard in the first
instance by Giees and Pinugey, JJ., on the 28th November 1873.

Vislaww Ghanasham, for the appellant, contended that the Sub-
ordinate Judge, refusing to try the suit on the ground of Want
of jurisdiction, was perfectly correct, and cited in support of ‘his
contention Jeebraj Singh v. Inderjeet Mahtoon,® and Nanhoon
Singh v. Tofunee Singh.®

Rao Saleb V. N, Mandlik, for the respondent, was notcalled upon.

Prr Curiam:—The Court confirms the order of the Loﬁér
Appellate Court, with costs on special appellant.

Vishn Qhanasham on the 25th February 1874 applied for a

review of the above decision to Pwury, J., (the other Judge, Mr.

» GiBBs, having in the meantime ceased to be on the Bench of the
High Court, in consequence of his appointment as a Member
of the Governor’s Council). The review was sought on the foHow-
ing, among other grounds :—(I). A suit ought to bé valued for
the purpose of determining the jurisdiction of a Court, not accord-
ing to the special rules plescmbed in the Court Fees Act, but
according to the market value of the property claimed. (II). The
decision is contrary to Act XIV. of 1869, Section 24, Clanse 2,"and
Act VIIIL, of 1859, Section 26, Clause 4. A rule nisi having been
granted on the 14th August 1874, the same was argued before
Pxuey, J., on the 25th September 1876.

Péadurang Balibhadra appeared to show cause against the rule.
The grounds on which the review is songht, are either those urged
ab the hearing of the special appeal or new grounds. But a reirigzw
is not to be granted on such grounds, as ruled by the Calcutts,
High Court: Jonab Al v. Chundee Clhurn Deg/,(3) and Rajcnd_m
Protab Sahee v. Bhowabul Singh.® A review is not allowed on

(1) 18 Cale. W. R. Civ. R. 109; 8. C. 12 Beng, L R. 115 Note (1).
@ 20 Cale. W. R. Civ. R.33;S. C. 12 Beng. L. It. 113,
@) 11 Cale. W, R. Civ. R. 202, *) 14 Cale, W. R, Civ, R, 105,-
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the ground that the authorities to which the attention of the Court -
ought to have been called were not cited at the first trial : Ellem v,:
Basheer ¥ As a matter of fact, the gronnds of the present appli--
cation for review were sufficiently argued before and, considered

" by two Judges, who unanimously came to the conclusion that the

Subordinate Judge had jurisdiction to try the claim. The learned
pleader also referred to Dwarkanath Doss v. Manick Chunder
Doss,@ Nobee Kishen v. Shib Pershad,® Shamea Churn Chucker- -
butty v. Bindabun Chunder Roy," Prosunnonath Dutt v. Judoo-
nath Paul® Roy Meghraj v. Beejoy Gobind® Krishnarav Ven- -
hatesh v. Vasudev Anant,® Motichand Jaichond v. Dadabhas
Postonji.®

Vishnuw Ghanasham appeared in’support of the rule :—The -
authorities of the Calcutta High Court, cited in support of the

position that a review should not be granted on points already -

discussed and decided at the original hearing of a case, nor on new
points, must be regarded as overrnled by a ¥ull Bench deci-
sion of that Court in the case of Chintamani Pal v. Pyari Moham
Moorkerjee® What the Court has to consider and decide is, as
laid down in that case, whether a review is necessary to correct
any evident error, or is otherwise requisite for the ends of justice.
The other anthorities qiloted do not apply to the present case.

~ In making the rule absolute, Pivury, J., said :—I am of opin-
jon that the rule nisi for a re-hearing of this special appeal
must be made absolute. I enfirely concur in the ruling of the
Caleutta High Court in Ohintamani Pal v. Pyari Mohan
Mookerjee0® And as the estimated value of the house, which
is the subject-matter of this snif, is more than Rs. 5,000, T am
of opinion that the 2nd Class Subordinate Judge at Kalyédn had
1o ]ur1sd1ct10n to try the suit. The application for review is,
therefore, admitted, and the special appeal must be set down for
re-hearing. Costs of this application to follow the result of the
trial.

The specml appeal accordmgly, was re-heard by Wzstroer, C.J.,
and Na‘wa’Bra’t HARIDAS, J., on the 14th Febrnary 1877,

M) I, .. R. 1 Cale, 1843 S. C. 24 Cale. W. R. Civ. Rul. 383.
@ 9 Cale. W. R. Civ. Rul. 102, ) Ibid. 161. (&) Ioid. 1S1. () Ibid. 589,
(6) 23 Cale. W. R. Civ. Rul. 438. (0 11 Bom, H. C. Rep. 15. (8) bid. 186.
{9 6 Beng, L, R. 126, (10) 6 Beng. L. R. 126, '
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Vishnu Ghanashain relied upon the authorities already-cited.

Pindurang Balibhadra, for the respondent, relied upon the
two cases Krishnarav v. Vasudev ® and Motichand v. Dadabhai.®
He also contended that the market value of the house must be
taken to be the price paid by the defendant, Rs. 175.

Westrore, C.J.:—This Court, on the authority of the Calcutta
cases Nanhoon Singh v. Tofance Singh® and Jeebraj Singh v.
Inderjeot Mahtoom, @ and of Bdi Méhlkor v. Bulakhi Chaku, ©
reverses the order of the District Judge and restores that.of the

" Subordinate Judge with costs ; but, in accordance with the course
followed in the last-mentioned case, directs that the plaint be
returned to the plaintiff in order that he may, if so advised, pre-
sent the same in the proper Court.

[TESTAMENTARY AND INTESTATE
‘ JURISDICTION.]

MANICKBAI Aprrrcant; HORMASJI BOMANJI, CAVEATOR.™ .
Will-—A cknowledgment of signature by testator—Indian Succession Act (X, of
1865 ), Section 50, Clause 3—Wills Act (1 Vie, Cap. 26), Section 9

1t is o sufficient acknowledgment by a testator of his signature to his will if he
makes the attesting witnesses understand that the paper which they attest is his
will, though they do not see him sign it, or observe any signature to the paper
which they attest, provided that the Court is satisfied that the testator’s signature

. was on the will when the witnesses attested it,
TrE applicant, as widow and executrix of Bomanji Burjorji Shroff,
propounded as his last will a document bearing his signature and
those of two attesting witnesses, who identified the document
as one which they, at the request of the testator, had attested
in the office of Messrs. Ralli Brothers, where they and the testator
were all employed. They both said that, before they attested it,
the testator told them that it was his will, but that he did not
sign it in their presence or read it to them. One said he could

. not remember whether he saw the testator’s signature, or any

# Tn the matter of the last will and testament of Bomanji Burjorji Shroff.
(M) 11 Bom, H. C. Rep, 15. ) (2) 11 Bom. H. C. Rep. 186.
(3 12 Beng, L, R. 113. () 12 Beng. L, R, 115, ) Supra p. 53,

1877.
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