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| [ORIGINAL CIVIL JURISDICTION.]-

Sut 1875, -
Suit No. 658 of 1874. Septemfa)er o8

DA'YATL JAIRAJ (Prawrirr) v JIVRAJ RATANSI aND ANOTHER
(DEFENDANTS).

Bquitable mortgage—Deposit of title deeds— Vendor cmd purchaser—
Notice—Fraud.

Where the plaintiff had advanced to the lst defendant Rs. 38,000, and had
agreed to advance Rs. 27,000 more, the whole Rs. 65,000 to be secured by a mort-
gage of the st defendant’s immoveable property, and the lst defendant had
deposited with the plaintiff the title deeds of his immoveable property, for the
purpose of enabling him to get a mortgage deed prepared, and had agreed to
execubo such mortgage deed on payment to him by the plaintiff of the balance of
the Rs. 63,000, and the title deeds were afterwards returned by the plaintiff to the
1st defendant for the purpose of enabling him to clear up certain doubts as to
his title to some of the premises comprised in the deeds, and such deeds were not
subsequently returned by the 1st defendant, nor were others deposited in lien
thereof, and the balance of the Rs. 65,000 was not paid by the plaintiff to the
1st defendant, )

Held that there was an equitable mortgage to the plaintiff to secure Rs. 38,000
go far as concerncd the property comprised in the deeds.

Thepeason for the rule of equity, that a purchaser of property, though for
valuable consideration, and taking the legal estate, yet with notice of a prior in-
cumbrance, purchases subject to such incumbrance, is that such purchaser is
acting mald fide, in taking away the right of the prior incumbrancér by getting
the legal estate, while knowing that a prior pﬁrchaser has the right to it. But a
purchaser for valuable consideration, without mnotice of the prior right of a
third person, is not guilty of, or party to, a fraud upon the rights of a prior
purchager. The Courts of Equity, therefore, will not interfere with his right to
the possession, enjoyment, and disposal of the property ; and though, subsequent-
1y to his purchase, he may become aware of the prior incumbrance, yet he has the
right to convey to a subsequent purchaser, who, at the time of such subsequent
conveyance, has notice of the prior right of the third person ; and such subsequent
purchaser will take the property free from the incumbrance, for neither is he guilty
of any frand in accepting what his vendor had a right to convey, nor would the
Bond _fide purchaser without notice be able, otherwise, freely and completely to dis-
pose of the property which he innocently acquired. On the same principles, any
. subsequent purchaser, however remote, though having notice, must be protected.

Whers, therefore, the 2nd defendant, having notice of the plaintiff’s equitable
mortgage, purchased from one, who, also with such notice, had purchased from a
bond ﬁcle purchaser for value without notlce,

Held that the 2nd defendant held the property free from the equitable mortgage,

Carter v. Carter (3 K. & Johns.) distinguished.
B 269—a .
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1875. T8 was a suif, upbn an 'equimble mortgage, by the mortgay |
Da'yar against the mortgagor and the purchaser of the mortgage@ o8

JAIvRA'J mises. The plaintiff songht to have it declaved that he was enti>
Jivea's  tled, as against the defendants, to a charge upon the house No. 9,
Rﬁ;ﬁz}:ﬁm in K4zl Sayad Street, -as security for the sum of Rs. 38,000,
together with interest thereon, advanced by the plaintiff to the
1st defendant in August 1865 ;' for an account of what was due
to the plaintiff on the security of the house ; for a decree for pay-
ment by the defendants to the plaintiff of the amount found to be
due to him; and, in default of such payment, for the sale of the
house. The plaintiff alleged that, on 26th July 1865 and 3lst
July 1865, he advanced to the 1st defendant two several sums of
Rs. 15,000, on an undertaking by the 1st defendant to give a
mortgage security for the repayment of the same to the plaintiff ;
that on 10th August 1865 the 1st defendant delivered to the plain-
tiff a number of title deeds as the documents of title relating to
the immoveable property of the 1st defendant, and agreed at the
game time to give the plaintiff a writing in respect of his loans ;
and that on 11th August 1865 the plaintiff advanced a further
sum of Rs. 8000 to the 1st defendant, who at the same time
executed to the plaintiff a document, the material parts of which
were a8’ follows :—“The sum of Rs. 88,000 has been received by
‘me from DAy4l Jairdj on account of the sum of Rs. 65,000 agreed”
to be advanced at interest. . . on the mortgage of my four pro-
perties. [Here followed a descuptlon of the four properties,
one of which was described as situate in Kézi Sayad Street and
assessed under No.9.] Tn consideration of my having received the
‘said sum of Rs. 38,000, as above mentioned, I have deposited
with the said DAyél Jairdj all the title deeds that were with me
in my possession, to enable him to get a proper. mortgage deed
prepared and on payment of the balance of Rs. 27,000, less the
costs, and a sum of Rs. 3,575, hereinafter mentioned, I hereby
agree to execute the mortgage when prepared by Messrs. Acland,
Prentis, & Bishop, Solicitors of the said D4y4l J. airdj, and to do all
acts necessary for complotmﬂ‘ and .making good the title to the
aforesaid properties.” The plaintiff further alleged that on or
- shortly after 11th August 1865 he deposited this agreement and
the title deeds with his solicitors; that they advised him that
there was o difficulty in identifying some of the properties men-



VOL. 1] ~ _BOMBAY SERIES. 9239

: «xt( ed in the agreement with those mentmned in the title deeds ;  1875.

th 5 shortly afterwards the plaintiff saw the 1st defendant on the ™ o ="~
“subject, who promised to bring other papers ; and that thereupon Jamas
the plaintiff handed back to the 1st defendant the title deeds JWZQA'J
which he had deposited with the plaintiff. The plaintiff never Raanst AND
“advanced to the 1st defendant the balance of Rs. 27,000, nor did

the defendant return to the plaintiff the title deeds originally

deposited with him, or depositany others; The agreement of 11th

Angust 1865, however, remained with the plaintiff’s solicitors.

~ On 8rd September 1866 the 1st defendant mortgaged to the late
Bank of Bombay (inter alia) the house No. 9 in Kizi Sayad Street,
and deposited with these mortgagees the title deeds which he had
previously deposited with the plaintiff; but the Bank had no notice,
actual or constructive, of the alleged eguitable mortgage to the
plaintiff. On 15th February 1867, the Bank, in excrcise of the
power of sale contained in the mortgage of 3rd September 1866,
put up the mortgaged premises for sale by public auction. Notice
~ was, however, then given of the existence of the alleged equitable
mortgage, and the sale was not proceeded with.. On 24th April
1868 the Bank again exercised the power of sale in the mortgage
of 354 September 1866, and sold the house No. 9 in Kézi Sayad
Stroet to one Sundardds Mulji, who had notice of the existence
of the alleged equitable mortgage to the plaintiff, and who on 20th
. February 1872 sold the house to the 2nd defendant, Gokuldds
Mdadhaviji, who was alleged by the plaintiff’s witnesses to have
been present at the abortive auction sale in February 1867, and,
therefore, also to have had notice of the ex1stence of the equitable
mortgage to the plamtl:EE , _
The question, therefors, for the decision of the Court was
whether the doctrine that a purchaser, with notice of a prior in-
cumbrance, who, however, purchases from a purchaser without
guch notice, takes the property freed from such incumbrance,
could be extended to such a caseas the present, where a purchaser
with notice purchased from another purchaser with notice, who
had purchased from a purchaser without notice. :
At the hearing before GrEmy, J., the 1st defendant, Jivr4j
Ratansi, appeared in person, and stated he did not wish to defend
the suit.
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1875. Scoble, Advocate-General, and Lang for the plaintiff :—
Dayan deeds were deposited with the plaintiff by the 1st defendant; ©
J‘“E‘A'J whom the plaintiff had already advanced Rs. 88,000, This would f

RA":":I"II.;:,‘L - amount to an equitable mortgage even if the deeds had not been
axorrgr, deposited expressly as security for the debts, butin this case there
was an express agreement to mortgage : ex parte Bruce®, Fdge
v. Worthington®, Hockley v. Bantock®, Keys v. Williams®.
Nor can it be said that this equitable lien of the plaintiff was
ended by his being induced by the 1st defendant to return the
title deeds to him for a particular purpose, which he never fulfil-
led ; but, taking advantage of the plaintiff’s complaisance, re-mort-
gaged the property to the Bank in fraud of the plaintiff. More-
over, the agreement of 11th August 1865 remained with the
plaintiff. Even if the Bank of Bombay had no notice of the equit-
able mortgage to the plaintiff at the time of the mortgage to
themselves on 8rd September 1866, yet both they and the 2nd
defendant’s vendor had notice before the sale to the 2nd defend-
ant’s vendor, and before the sale to the 2nd defendant he himself
had notice. Not only, therefore, had the 2nd defendant notice,
but his immediate vendor had also had notice of the prior
incumbrance before he purchased : Curter v. Carter®.

Latham and Inwverarity for the 2nd defendant, Gokuldés
Médhaviji :—In the first place the plaintiff is not an equitable
mortgagee: Norris v. Wilkinson®, Bz parte Bulteel™, Russell v.
Russell®, B parte Hooper®, Ba parte Whitbread(®, But, even if
it be assumed that the plaintiff is an equitable mortgagee of the

- premises, and that the 2nd defendant had notice of that fact, yet,
the 2nd defendant’s vendor having purchased from a purchaser
without: notice of the prior incumbrance, the 2nd defendant takes
free from the incumbrance : Lie Neve v. Le Neve (9, and the cases
discussed with it in White & Tudor’s Leading Cases in Bquity, -
show the principle which ought to bo applied to this case.. The
Bank, being innocent purchasers, had a right to have, not only
their possession, but their power of disposal of the property

(1 1 Rose, 374. © @) 1Cox Eq. Oa 211, ~ ) 1 Russ. 141,
¢ '3 Y, & Col. 55, (5) 3 Kay & Johns. 617 (6) 12 Ves. 192.
(1 2 Cox Eq. Ca. 243, (8 1 Bro. C. C. 269. ® 1 Mer.9. (19 1 Rose 299.
(1) 2 Wh, & Tud, L, C. 28; 8. C. 3 Atk. 6463 1 Ves. 64; 1 Amh. 436.



VOL. 1.] BOMBAY SERIES. 241.

r-Ytected. -Thatis the principleon which the purchaser from them, 1875
'Dh‘/)‘\g“]l with notice of the prior incumbrance, takes the preperty p,yaw

tree from such incumbrance, and on the same principle ought any ~ JAIRAT
number of subsequent purchasers, though with notice, each to - Jrvea's

take the property free from the incumbrance: Kerr on Fr aud, Rﬁ?ﬁiﬁfn

P 258.

GrEEN, J., after reviewing the facts above stated and the effect
- of the agreement of 11th August 1865, proceeded :—Though the
right of the plaintiff to call upon Jivr4j Ratansi to execute a legal-
mortgage of the property, described or referred to in the agree-
ment of 11th August 1865, depended on the plaintiff  making a
further advance of Rs. 27,000, to complete the Rs. 65,000 agreed
to be advanced, yet the deposit of the title deeds, though coupled
with the expression in the agreement of the purpose of such de-.
posit, as being to enable the plaintiff to get a proper mortgage
deed prepared, would, having regard to the fact that Rs. 38,000
had been already advanced on account of the Rs. 65,000, amount
in law to an equitable mortgage to secure the Rs. 88,000, so far
as concerned the property comprised in the deeds deposited or
any of them : Keys v. Williams &, Hockley v. Bantock®.

‘ B?pon, or shortly after, 11th August 1865 the plaintiff delivered
the agreement and the title deeds so deposited with him by
Jivrj Ratansi to his (the plaintiff’s) solicitors. He appears to-
have been advised by them that the title deeds were not in order,
—in this respect particularly, that there was difficulty inidentifying
the properties mentioned in the agreement of 11th August 1865,
or at least some of them, with the properties mentioned in the title
deeds, and it was arranged that the deeds should be handed back
to Jivrdj with the view of clearing that difficulty. The plaintiff
states that theveupon—the exact date, however, is not fixed—
he told Jivrdj Ratansi that he had been advised that the papers
were not proper, or in order. He states that he said to Jivrdj
Ratansi, “ You should, therefore, bring other pabers. He said he
would bring other papers. After this conversation, the same or
the following day, the deeds were given back to Jivrdj’s partner,
Amarji Hemji. Amarji was told the papers were not complete, or -

M 3Y, & Col. 55. (2) 1 Russ. 141.
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1875.  proper ; that he should bring others, complete, or proper ; and ’o\ g‘f
Da'yar  bhereafter a further sum of money should be paid.””  Amarji Hen, @
JAI;"A'J states that he received back the title deeds 10 or-15 days after
Jivea’s  the execution of the writing, d.c., after 11th August 1865. All

Bﬁﬁilmfm that this witness recollects as having been said to him on the
occasion of giving back the deeds is, “ The pﬁpers are not proper.
Do you give them over to your master (¢.e., Jivrdj Ratansi)., I
was not. told in what respect.the papers were not proper.” So
the matter remained. No steps appear to have been taken by the
plaintiff to cause Jivr4dj Ratansito clearnp the difficulties consid-
ered to exist, orto furnish further and better title,and the balance of
the Rs. 65,000, viz., Rs. 27,000, was never advanced. The deeds
so returned remained with Jivrd] Ratansi, and the agreement of
11th August 1865 with the plaintiff’s solicitors. The inaction of
the plaintiff is, T think, reasonably explained by the circumstance
that, during the latter part of August and the month of September
1865, his attention was taken up with a serious criminal charge
which had been brought against him, and on which he was commit-
ted for trial to this Court, and on 80th September 1865 he was con-
vieted and sentenced to ‘transportation. The assertion of a still”
existing right to an equitaiole mortgage, over the property.to Which
the agreement of 11th August 1865, and the title deeds deposi\%ed
but returned, as agreed, purportedto relate, seems to have been
first made about November 1866, and then by the Government
Solicitor, who, on behalf of Government, was engaged in procur-
ing the exccution of that part of the sentence, passed on the
plaintiff, which ordered that the rents and profits of his moveablo
and immoveable property should be forfeited to Government
during the period of transportation. -In fact, Vallu Jairdj, the
brother of the plaintiff, who, after the plaintiff was removed in
February 1866 to the Andamans, acted as his attorney, does not
“seem to have been aware of the existence of the agreement of 11th
August 1865, or of the deposit- and return of the title deeds, till
about October or November 1866, though he had become aware
from the plaintiff’s account books of the advances to Jivréj
Ratansi of the sums of Rs. 15,000, Rs. 15,000, and Rs. 8,000. ' The
plaintiff states that he was able and willing at any time to have
made the further advance of Rs. 27,000, making up the’ sum of
Rs. 65,000 ; but that previous to his conviction and confinement
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&1y 30th September 1865, Jivrédj Ratansi never applied for the  1875.

88100, Da'va'n
. ) JAIRA'S

On 3rd September 1866 Jivrd] Ratansi conveyed to the late "
C IVRA

Bank of Bombay ( dmongst other things ) the premises against Ryranst axp
which the alleged equitable mortgage of the plaintiff is, by this ~ANOUER.
suit, sought to be enforced, by way of mortgage, to secure the

sum of Rs. 26,355 then due and owing by the said Jivrdj Ratansi

to the said Bank, with interest at 10 per cent per annum, and the

plaint states that he deposited with the Bank the title deeds of

the said premises. Itis not alleged in the plaint, nor is there a

particle of evidence to show, that the Bank of Bomhay, when

they took the mortgage of 8rd September 1866, had notice, actual

or constructive, of the alleged equitable mortgage of the plaintiff;

and it will have been observed that the plaint itself states that

- on that occasion the title deeds were delivered to them by Jivréj

Ratansi.

In the month of February 1867 the Bank caused the premises
so mortgaged to them to be put up for sale by public auction,
under the power in that behalf contained in their mortgage deed.
At the auction, which was held on 15th February 1867, a notico
way read aloud, and explained to those assembled at the sale, on
behalf of the Government Solicitor, to the effect that the properties
in Kézi Sayad Strect, Nos. 8 and 9, then put up for sale, were sub-
ject to a lien, under the said agreement of 11th August 1865, and
then vested in the Secretary of State, for the sum of Rs. 88,000
advanced by the plaintiff to' Jivesj Ratansi, and interest. It is
stated in evidence that one Sundardis Mulji and the defendant
Gokuldzis MAdhavji were-(amongst others) present at the said
auction. As to Sundardés Mulji, there is no contradiction of
the statement that he was present. The presence of Gokuldds
M4 dhavji, however, at this auction, which is deposed to by Vallu
Jairdj, the brother of the plaintiff, and by Keshavji Jadhaviji,
(who, though subpceenaed on behalf of the defendant Gokuldds
Médhavji, and who is a maternal uncle of the plaintiff, was not
called by either of the parties, but was called and examined by
myself) was denied by the defendant Gokuldés MAdhavji. Though
I should be disposed to believe, in tho circumstances of the
case, had it heen necessary to decide the point, that the defendant
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Da’yA'n
JARAT
v.
JIVRA'Y
RATANSI AND
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Gokuld4s Médhavji was present at this sale, yet, for feas(ils‘&v

which will hereinafter appear, it is not necessary to express, af&y
decided opinion on this matter. The sale, owing probably to the™
reading of the said notice, was not proceeded with.

On 24th April 1868 the Bank of Bombay, in exercise of their
power of sale, conveyed the property in question in this snit to
Sundardds Mulji in consideration of Rs. 4,000, and in this con-
veyance the trustees, under Act XXVIIL. of 18065, of Jivréj

~ Ratansi & Co., joined. Now, whether or not Sundardés Mulji was

present at the abortive auction of 15th February 1867, and heard
the notice read, the evidence shows clearly that, before he com-
pleted his purchase, he had notice that Government, on behalf
of the plaintiff, and as being interested in the rents and profits
ofhis estate, claimed to have a lien, or charge, on the property, to
secure the Rs. 38,000 advanced by the plaintiff to Jivrdj Rat{apns@.\ '

On 20th February 1872 Sundardés Mulji, in consideration of

~ Rs. 7,000, conveyed the premises in K4zi Sayad Street, the subject

of this suif, to the defendant Gokuldds M#dhavii.

The case of the plaintiff, therefore, stands thus: He is eﬁtij;led
toan equitable mortgage on the house No. 9,in K4zi Sayad Street,
the legal and apparent owner of such house - being, at the time of
the making of such equitable mortgage, the defendant Jivraj
Ratansi. Jivrdj Ratansi fraudulently avails himself of the fact

- of having received back the title deeds, for the purpose of clearing

up the supposed difficulties in his title, to mortgage the pro-
perty to the Bank of Bombay, by a legal conveyance. The
Bank of Bombay have no notice, at or before the time their mort-

- gage was executed, of the fraudulent conduct of Jivrdj Ratansi,

or of the claim of the plaintiff or the Government to have a charge

_ in equity on the property, and they receive from Jivréj Ratansi

the title deeds of the property. - The ‘Bank, in April 1868, sell
and convey the property, for a valuable consideration, to Sundar-
dds Mulji, who, however, had notice of the plaintiff’s claim, and
Sundardds Mulji, in February 1872, sells and conveys the Property
for a valuable consideration to the defendant Gokuld4s Mddhaviji,
who also, according to the plaintiff’s case, had notice of the plain-
11ff’s claim, by reason of his (the said defendant’s) presence at the
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Janction of February 1867. There is no other fact in evidence,
ex’cgpt this alleged presence of Gokuldds at the auction, which
goes to prove that, when he purchased from Sundardis in
February 1872, he had notice of the plaintiff’s claim. - If, then,
as he states himself, he was not present, the case of the plaintiff
falls at once to the ground, as he would in that case be entitled
to rely on the position of being himself a purchaser for valuable
consideration without notice. I am of opinion, however, thab,
even assuming the other alternative, which the plaintiff contends

for, viz., that Goknldis was present, to be true, the case of the

plaintiff must fail, and for the following reasons i—

The ground of the rule of equity, that a purchaser of property,
though for valuable consideration, and taking the legal estate, yet
with netice of the prior right of a third person, purchases subject
only to the right of which he so had notice, is placed by Lord
Hardwicke in the leading case of Le Nevev. Le Neve® on this,
that the taking of a legal estate, after notice of a prior right
makes a person amald fide purchaser ; that there is a kind of frand
on his part in this, that, knowing that a prior purchaser has the
clear-right to the estate, he takes away his right by getting the
legal estate. The Lord Chancellor states further that fraud or

" mala fides is the true ground on which the Court is governed in
casos of notice. '

‘The earlier cases on the subject were chiefly cases where one
conveyed the legal estate in landed property to another, by way of
sale, mortgage, or settlement in consideration of marriage, bub
which property he had previonsly conveyed or charged, in favour
of o third person, by a mode which, for want of a formal decd, or
other defect, did not pass the legal estate. There the second pur-
chaser, mortgagee, or object of the settlement, though taking the
legal estate, which had not previously passed from the vendor or
settlor, and thongh giving a valuable consideration, yet was held
to take the legal estate, only subject to any right of such third per-
son of which he had notice at the time of paying the considera-
tion or taking the conveyance. The act of the vendor or settlor,
in conveying or charging property he had already conveyed or

(1) 1 Amb, 436;-S. C. 3 Atk, 646; 1 Ves, 64, 2 Wh, & Tud, L. C, 28,.
B 260—&
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1875.  charged in favour of a third person, was held to involve a fralqd‘...
Da'var, on the right of that third person; and one who accepted.a con-
JA;RA"’ veyance or charge from thé vendor or settlor with notice of such

RAgi\)?::{iND prior right, though taking the legal estate, and giving valuable
avorngr, consideration, yet, by reason of the notice he had had of such
prior right, was treated as an accomplice in the frandulent conduct
of the vendor or settlor, and as holding his estate subject only to the
right of which he has had notice. But where a person for valuable
consideration accepted a conveyance or charge, without any notice
of the right of a third person, which rendered the act of the vendor
or settlor in conveying or charging the property a fraud in contem-
plation of law, theén, though the vendor or settlor may be guilty
of a frand, the purchaser is not his accomplice, and Courts of Equity
have seen no ground for interfering with the position of advant~
age which his holding of the legal estate confers upon him, namely,
the right to the possession, enjoyment, and disposal of the pro-
perty. I say disposal, as it would be a very insufficient protec-
tion of such a purchaser’s right to say he may hold the property
undisturbed, bubt may not dispose of it to the best advantage.
In other words, such a purchaser’s’ conveyance to another of the
legal estate, with its attendant advantages, is no more a frand on
the right of the third person, of which right he had no notice when
the property was conveyed to him, and that, too, thongh he may
have received notice of such right after his acquisition of the pro-
perty, than was the acquisition itself by him of the property.
And it is well settled that such a purchaser has the right to con-
vey to one who, at the time of the property being conveyed to -
him, has notice of the right of the third person. In other words,
though having notice, he protects himself by reason of taking
from one who had no notice, and this by the necessity of protect-
ing the right of free disposal by the latter. It may be considered
that, though bhaving notice, such a purchaser does nothing fraud-

ulent in accepting what his vendor had a right to convey. The
ground, however, generally given for the principle that a pur-
chaser with notice is enfitled to protect himself under a conveyance
from one who had mo notice, is the very practical one already
referred to ; that to hold otherwise would be, possibly, seriously
to impede, or even wholly to prevent, the bond fide purchaser .
without notice from disposing of his property at all. Though, so
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- far as appears, the precise question arising here, whethera pur-  1875.
chaser'with notice from one who also had notice, but had purchase Da'v'aL
-ed from one who had no notice, is to be protected, as was his JAIRAT

immediate vendor, by the right of the first vendor, has not arisen, Jivas's

yet L am of opinion, on & consideration of the authorities (many of R'ﬁtﬁ;g@
which are cited in the notes to the case of Le Neve v. Le Neve® ), '
that the ground on which a purchaser with notice is allowed to
protect himself by reason of having purchased from one who had
. none, viz., the securing to the purchaser without notice the full
benefit 0f what he had innocently acquired, must be held to protect
a subsequent purchaser, however remote, though having notice.
I think the proposition in Kerr on Fraund, p. 258, though not, of
course, in itself an authority, is supported by the principles on
which the eases on this branch of the rules as to notice are based,
the proposition, namely, “ The bond fide purchaser of an estate for
valuable consideration purges away the equity from the estate in
the hands of all persons who may derive title under it, with the
exception of the original party whose conscience stands bound by
the meditated fraud. If the estate becomes re-vested in him, the
original equity will attach to it in his hands.” . The case of Carter
v. Corter® , which in Bates v. Johnson® is further observed upon
and adhered to by the learned Judge who decided it, though
nct considered satisfactory by at least one of the Judges of appeal
who decided the case of Pilcher v. Rawlins® , was a peculiar one.
Tt was not concerned with the question what protection is to be
given to an assignee, proximate or subsequent, from a purchaser
withont notice : and, even if it cannot be said that the authority of
the decision has been disclaimed by the Court of appeal, it is one
of so peculiar a character, that it cannot, in my opinion, govern
the present case, which appears to be governed by well-settled rules
and principles. ' .

Without, therefore, expressing any opinion on several other
points raised in defence, I am of opinion that, assuming that the
defendant Gokuldss MAdhavji had, at the time of his purchase,
notice of the plaintiff’s equitable mortgage, yet that, deriving title
under the Bank of Bombay, who were purchasers for value without
notice, he holds the property in question .free from the alleged

() 2 Wh. & Tud. 28.  (» 3 K. & Johns. 617. _(® Johns. 316,
® L. R.7Ch Ap. 259,
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1876, right of the plaintiff as equitable mortgagee under the deposit of -

Dpawsr bitle deeds of Angust 1865. The decree is that the plaintilf's suit

JAIRAS e dismissed with costs.
leftA‘J
RATANSI AND
ANOTHER,
[APPELLATE CIVIL JURISDICTION.}]
June 19.

‘Special Appeal No. 184 of 1875.

KALOVA’ KOM BHUJANGRA'V (DrrexpaNt No. 1, APPELLANT)
PADATA' VALAD BHUJANGRA'V (Pramixrr, REsPoNDENT).

Limitation—Act XIV. of 1859, Section 1, Clause 16-—Act IX. of 1871, Schedule II.
Article 129— Declaratory - decree—Suit to set aside adoption—Court Fees Act™
No. VIIL. of 1870, Schedule I1., Avticle17, Clawse B—Aet VIII. of 1859, Section 15

. ~—Consequentiaf relief. .

B died, leaving him surviving two widows, K and R. Some time after Bs death,
P, a son, was born to B on the 15th September 1848. Some time before P's .
birth, a portion of B’s waten lands had been made over to X by the Revenue”
authorities. The remaining portion of B's watan lands was placed by Govern-
ment under seguestration, which was not removed until 1865. Shortly after
P’s birth, R petitioned the Rovenue authorities, claiming the watan lands of B
for P as B’s'son. On the 15th February 1849, the Revenue authorities on en-
quiry held that P was not the son of B, and decided that K was entitled to retain
the waten lands of B. On the 16th March 1872, X adopted a son BA. In a suit
brought by P on the 4th December 1872 for a declaration that he (P) was the son
of B, and for setting aside the adoption of BA by K, BA and K contended that
the claim was barred by limitation under Act XIV. of 1859,

Held in épeeial appeal that, the suit not being one to recover property but to
set aside the adoption, was within time under that Act.

Held also thatunder the circumstances a suit for a declaratory decree would lie 3
for the plaintiff, even, if his claim to the property wero barred as against K, would
yet be entitled to ohtain an injunction against any intervention of BA in performing
the shraddh or other ceremonies for the benefit of B, or assuming the status of
B's adopted son, and, moreover, the Legislature has in Act VIL of 1870 and
Act TX. of 1871 recognized the right of a person to bring a sult to set aside an
adoption as a substantive proceeding, independent of any claim to property.

Tais was a special appeal from the decision of S. Tagore,
Acting Senior Assistant Judge at Kalddgi, in the district of

Belgaum, reversing the decree of Mahddev Krishna, 2nd Class
Subordinate Judge at Bigalkot,
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