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V. Ramasvani®, held that idiotéy to disqualify must bo - conge-

‘mital.  And, as we have pointed out, the Mahadaviya, which is
of high authority in Madrag, quotes the text of Manu, Ch. IX,

Pa'rvamsa’t. pl,+201, without any mark of disgent or disappr obfmon

February 2.

Tn Vallablwgm v. Bai Haxi tgangd® it has becn 1uled fhat

" dumbness, to disqualify for inheritance, must be congemtal, and

accordingly the Court directed an issue as to whether the widow, -
there claiming to inherit, had been dumb from her birth.

Upon the best consideration that we have been able to give to

-this question we are of opinion that there is a considerable pre-

ponderance of anthority in favour of the conclusion that blind-

‘ness, to cause exclusion from inheritance, must be congenital.

We, therefore, hold that Sakerbéi’s blindness did not prevent -

et from, inheriting the property of her husband Gokaldis

Vithaldas on his decease upon the 24th August 1873
The other questions in this case will now be dlsposed of by my
brother:Sargent on behalf of us both.

~ SarernT, J., then delivered the judgment of the' Appellate Comt
on the questions of fact; and the will of Sakerbdi haymg been
found to be a genuine document, and ‘its execution not to have

~been procured by fraud or unduc inflience, the decree of the.
.Court below was reversed. '

[APPELLATE CIVIL JURISDICTION.]

Spocial Appeal No. 305 of 1875,

VALA’J TTISA’JI AND OTHERS (PLAIVTIFI‘b AXD APPELLANTS) 2
THOMAS (DEFENDANT AND RESPONDENT),

]{(g;gh’aimn/lct VI, of 1871, Section 17, Clauses 2 and 3 3 Section 18, 0ch<6 7—-

Aclmowledgment of receipt of consideration.

J . passcd a wntmm to V., under date the 28th April 1874, stipulating that"

. -the deed. of sale of J. T.s bungalow to V., for Rs. 4,300, which was'to have been
_ made that day, owing to certain circumstances therein mentioned, shovld bemade

and delivered by J.T, toV. 20 days thereafter. The w riting further acknow-

‘, Tedged the Teceipt, by & T from V., of Re, 100 as earnest money for the putchase -

(1) 1 Mad, H, €. Rep, 214, ) 4 Bom, H, C, RCP» 185 A. C. 7.,
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-of the. bungalow, and concluded mth certain penaltms in the event of a default . 1876
by either papty. In a suit in the nature of a suit for specific performance, broubht
by V'to compel J, T, to exéeute the decd of sale to V., and to register the same

as prom»lsed in the writing of the 28th April 1874, 'THOMAS,

“ Held thatthe writing required registration under Act VIIL of 1871, Section 17,

. Clansés 2 and 3, as it distinetly acknowledged the receipt of Rs. 100 as part of the
consideration for sale of tho house to the plaintiff for the sum of Rs. 4, 300, and
operated {0 ereate an interest in the house of the value of Rs, 100 and upwards. .

VarLa'silsayz
k7t

AMdhdd v. Dar i(1) approved and followed.

Jusab Haji Jaﬂu v. Haji Gul Mahamad?, Har govamlas v. Balkvishna®), and
Kedarnath Dutt v, Shamlal Khettry) distingnished.

Tuis was a special appeal from the decision of W, H. Crowe,
© Assistant. Judge at Puna, in appeal No. 55 of 1875, reversing
~ the decree of the Subordinate Judge at Puna in 0110‘111&1 gult
No..742 of 1874. .

The facts of the éase are briefly these —Vala]l and lus two_
* brothers brought this suit against Julia Thomas, and prayed for a

decree that, according to the terms of a writing. (No. 21)-passed by
the said Julia Thomas to the plaintiffs on the 28th April 1874, she
should be compelled to execute, in favour of the plaintiffs, a deed
of sale-of a certain bungalow described in the writing, and to
register the same. The instrument (No. 21) on which -the suit-
~was_brought, is fully set cut in the judgment of the High Court.

The defendant, among other objections, pleaded that the instru-

ment required registration under Act VIIT. of 1871, and that as it
'was not admissible in evidence under Section 49 of the Act for
want of registration, the suit was not maintainable. - The Subord-
inate Judge passed a decree n theplaintiff’s favour. The Assistant

Judge, however, reversed that decree in appeal, on the ground that ‘
" the document had not been registered as required by Section 17,

Clauses 2 and 3, of the Registration Act 1871. The following

are His reasons :— '

¢ Fixhibit No 21, the instrument on whlch the plaintiff has
sued, is an zwreement passed. by the defendant to execute a deed
of sale to the plaintiff in vespect of a certain house for the sum
of Rs. 4,300, and acknowledomw the ‘receipt of Rs. 100 as

(1) 8. A. No, 420 of 1874. See infra p. 196 and note ibidem,
(2) 12 Bom. H. C. Rep. 175.

(® Mentioned in the course of the judgmentin Jivundas v, Framji, 7 BOm H.C
Rep. 45 0.°C. J, ; sce p.67. b .

4) 11 Beng. L, R, 405,
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. earnest ‘money. Act VIII of 1871, Section 17, lebuses 2 and 3,

interest in nnmoveable property, or acknowledging the: payment

of any consideration of the value of Rs. 100 and upwards,. to” be .

registered, and Section 49 of the Act lays down that no document,

required by Section 17 to be registered, shall be receivable in
_evidence, unless duly registered. The question here Is, whe-+

ther the present document falls within the description given in
Clauses 2 and 3 of Section 17, and T am of opinion that it does.

129, Exhibit No. 21 is an agreement to execute a deed of absolute

sale, It further acknowledges the receipt of Rs. 100 as part of the

I c:m see no difference between this case and that- of Futteh’,
- Chund Sl v. Leelumber Singh, reported in 14 Moore’s Ind.. Ap

purchase money Rs. 4,800, and it préscribes certain consequences -

in the event of either party failing to carry out the contract. It
appears to me that it would operate in equity as a sale of the’
property, and, if duly registered, would have been sufficient for

the party claiming under it to have sued on it for specific per-
formance. If this document be taken off the record, there remains

no foundation for the plaintiffs’ suit. T must, therefore, reverse

“the decree of the Lower Court, and dlSIIllSS the plamtlﬁs claim
with all cosbs‘ :

-In spemal appeal the only question ar, rmed was WIlBﬂlEl Dﬂublt

- Na. 21 required registration.

- The special appeal was argued before Wrstrore, C:J., and
“\IELVILL J. '

- Seoble (Advocate General), with him: Bamanji Pherozesha, for-
~ the mppellants :—Bixhibit No. 21 is an agreement, and falls within '
“Section 18, Clause 7, of Act VIII. of 1871. It onght not to be consi-

dered as the contract itself, but only a memorandum from which a

contract may. be inferred. It distinetly states that a deed of sale V

was to be made and delivered in' future. This case, thetefore,
exactly falls within the rule laid down by Sir Charles Sargent in

© Jusub Haji Jafar v. Hoaji Gul Mahamad®,  That case fully
supports the plaintiffs’ contention. It was followed by Green, J.,-
in another suit, No. 412 of 1875, decided on the Original ‘Side on

(1) 12 Botn, H, C. Rep. 175,
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the 18th Decembeg 1875,  No. 21-was merely preliminary to the - 1876.
main contract, which was to be executed subsequently, as appears wanxs; n
from the wntmg itself, This viow is supported by Bayley, J., . Tnmw
in Jwandas v.  Frammji®, zmd by  Couch, C. J., in Kedarnath

Dutt v. Shamlal Khettr J(") This case differs from the Privy

Couneil 1u11ng in Futteh Chund Sahw v. Leclumber Singh®. In‘

that case the whole consideration money was paid, and its 1ecelpt
acknowledged in the unregistered agreement sued upon.

 Marriott (Wlth him Shdntdrdm Néwdy Jan) for the 1esp0ndent

This case is entirely governed by the Privy Council ruling just
referred to. No. 21 is a contract itself, as it fixes the price
and mentions the fact of the sale. It was a sale in equity. The.
writing, therefore, falls undeér Section 17, Clauses 2 and  3;.
because it acknowledges the receipt 6f-Rs. 100 as part of the
consideration money agreed between the paltl.es— ~I‘fr1xcdm atii
Dutt v, Shamlal Khettry® the question was whether the writing
1tself was the contract, or whether it was evidence of facts “which -
constituted the -contract. The decision of Green, J., in-the case
cited, is based on the same principle. This case is similar to Mahdd
v, Dari®, The learned counsel also referred to Joy yram Gossain
v. Kali Naray ayan Roy®.

Scoble (Advocate General) in reply.
_ The judgment of the Court was delivered b'y

7 Wesrrore, C. J.:—The instrument in regard to which the pre-
sent suit is brought, and the question of registration arises, is as
follows — '

« Ameement paper, Tuesday the-12th of the month of Waisakh
Shoodh, the Shak 1796, the year being called Bhav (°8th April
1874), on that day to Valiji Esaji and brother, Bohams, residing
at Bohara Lanc in Camp, Sadar Bazaar, Poona From Mrs. J.

' Thomas, Madam, residing in Lascar Pet, Staff Lane, Poona. T
'give this agreement paper in writing as follows: :-—There s my -
tiled bungalow, No. 2436, situated at East Street Lane. The
" agreement for the sale thereof to you by me for Rs. 4,300, four.

" ()7 Bom. H.C.Rep. 450.C, J.3séep. 6. (11 Beng. L. R. 405.
314 Moore Ind; Ap. 129; S. C, 9 Beng. L. R.433. (4 11 Beng. L. R.405,
® 8. A, No, 420 of 1874. - .® 20 Cale, W, R, 291 Civ, Rul,

L 142—76 .
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thommd three hundred was to be made this dfmy, but my creditor

Vasyorlsar Balkrishna Sayapa has gone to Bombay. . Oun his veturn after

. A
Trodas.

'Lbout (20) twenty days I will make and deliver a decd of sale in
-accordance with what is written above, - Should I not make ‘and
deliver the deed of sale -within that time, or on the return of
the said person, I will make good whatever loss yon may sustain,”

'And'R (100) one hundred, which you have now paid as earnest,
will be (conmdered) as farfeited if you do not buy (it). You shall .-

have no claim thereto, and .the said Rupees one hundred which
you have paid I have received in ready cash in full ; therefore it is
not necessary to give a receipt for the same. I have duly given
this agreemerit paper in writing in my sound mind and of my
free will and dccord. The 28th of -the month of April in the'
Christian year 1874.” : _

The Assistant: Judge was of op1n10n, and in that op1n1on we
concur, that this case is governed by the decision of the Judicial -
Committee of the Privy Council in Futteh Chund Sahu v. Leeluwin-
ber Singlh Doss®. The only material difference between the
two cases is, that in the Privy Council case the whole of the con-
sideration for the sale had been paid, while in the present .case
there ha$ been a payment of part of the consideration only." Tt
does mnot appear to us that this difference affects the question of
registration. The law applicable to the question is contained in:
Clauses (2) and (3) of Section 17 of Act’ VIIL of 1871, which-
lendels registration of the following instruments compulsmy, ’
viz. : , BEESe
.- ¢ Instruments (not being wills ) which ‘purport,or operate t<0'

‘create, declare; assign, limit or extinguish, whether in present -

or in future, any right, title or interest, whether vested or.con-
tingent, ofs the value of one hnundved: Tnpees and upwands, to or,
in immoveable property ’ (Clause 2). , '

‘“Tnstruments (not being wills) which acknowle&ge tbe“receipt- .
or payment of any consideration on account of the creatim, :
declaration, assignment, limitation, or extinction of any such
right, title, or interest ? (Clause 3). ’

In the present case the instrument: (Fxhlblt No. 21) dlsmnctly
f\ckno“led@es the receipt of Rs. 100 as_ part of the cons1de1at10n :

1) 14 Moore Ind, App 129; £.0,9 Beng. L, R, 433.
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for the sale of a house to the plaintiff for ‘the sum of Rs.-4,300.  1876.
And we do not see how it is possible for the plmntlff to “deny that mu I
the same instr ument operates to create an interest in the house -
of the value of one hundred rupees and upwards. His claim
‘is very unscientifically stated in bis plaint, but we must take it
to be of the nature of a bill by a purchaser for specific perform-.
ance,. and the very foundation of such a claim is that the con-
tract between the parties did presently operate as a sale of the
property. If 1t did so operate, the contract requirgd regw‘rrahon.
Ifit did not so operate, the plaintiff has no case.

TIIOMAS.

The learned Advocate General, in his argument for the special
appellant (the plaintiff), has relied on a decision of Sir Charles
Sargent in Suit No. 229 of«1874, decided 9th March 18750,
The report of the judgment in that case, which has been submitted
to us, is very meagre, and we are inclined to think that it does
not correctly represent all that the learned Judge said. But it is

“gufficient for us to say that in that case the instrument in ques-
tion had been oxecuted, not by the interiding,,lvendor, but by
the intending purchaser, and, of course, therefore, could not oper-
ate to create any right, title, or interest to, or in, the property
tobe sold.  The case of Hargovandas Girdharlal v. Balkrishne
Kanoba (which was a suit against a purchaser), referred to at -
page 67, Vol. VII, Bombay H. C. Reports (0. C. J.), would
(so far as we can gather from what is there said of it) appear to
have been a case of similar nature.

. The case of Kedarnath Dutt v. Shamlal Khettry® -also
relied on by the lewrn'edvAdvocate: General, has no real bearipg
on the present case. That was the case of an equitable mortgage
by deposit of title-deeds ; and it was held thata subsequent
‘memoranduin, which was “not the contract for the mortgage nor
- the agreement to give a mortgage”’, did not require registration." -
) Jusab Haji Jafor v. Haji Gul Mukammad, 12 Bom, H, .C. Re—p. 175, Bee
also the case of Currie v. Mufu Ramen Chetty (3 Beng, L. R. A, C.126) thete cifed
Asgur Al Shildar v, Jlfot/Loom, Nath Ghose (15 Cale. W. R. 354 Civ. Rul.) follows
ing this latter case, a and Cowar Rajlumar Roy v. Cowar Ralilirishna Roy % (7 Beng,

L:R. ab pp. 204-5). These threevases were riot réferred to in Futtch Chund Suhu's
case, but the decision of the Privy Couicil in -that-case seems to ovenule them,

(’) 11 Beng. L. R - 405,
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1870 Thejudgrient of this-Court (Westropp, C. J., and Kemball, J.) in

_ VausrIsasr Special Appeal No. 420 “of 1874, decided 13th October 1875(”‘

Tuosras. supports the view which 3 we take of the present question. ' The
reasons for that judgment ave thus stated: © This Court iy of
opinion -that the yddi (receipt, Bxhibit No. 9) of the 18th April
- 1872 being um‘eoxstered was' by Section 17, Clauses 2 and 3,
and Section 49 of Act VIIL of 1871 inadmissible in evidence. If-
authority - for this proposition were needed, we have it in Futtel
Chund "Saluw v. Leelumber Singl Doss®, dgcided on-the similar.

 sections of Act XX. of 1866. - That exhibit (No. 9) was produced,
‘not for the mere purpose of showing a payment, but of defend-
ing the title of Bhégai to possession of the land. The effect of
the payment and acceptance of part of the consideration for
“the sale of the land to- her, would ‘be to give her an equitable
estate in the land, and to leave to the plaintiff onlya lien for that
portion of the purchase money which still remained due’to- him,-
“The sum of Rs. 483 (the'details of which are given)is stated in thc
g/ad.b (Exhibit No. 9) to liave been paid to the plaintiff on. account‘?,
of the sale by bim to her of theland, It is unnecessary for:
us to say whether, if this were merely a suit by the plaintiff’
{or the :whole amount of the »purchase money, m'the defenc‘lagt\

- Bhégai might, in proof of a part payment, give the receipt.in-
evidence, and we do mnot now give any opinion on that point.
It is enough to say that in a suit to recover possession of land, ;.
suchas this is, the defendant cannot defend her title or posse%-;
- sion by sucha document unless it bo rcrnstel ed 76)

I‘or ‘ohese reasons We are of. opinion that it has beén rightly i
deculed by the Assistant Judge that Exhibit No. 21 vequired .
registration ; and, as the Assistant’ Judge states, as a fact, that,
if t»his document be taken off the record, there remains no founda-.

% (l) The case referred to is that of Mldihdd bin Ddndpa v. Ddri bin B(Llec andi:
ol]le)a The facts were shortly as follows i—The plaintiff sued to recover posses- -
vsion of - certain land. from mam, one of the defendants, - She pleaded that he.-
‘had sold-the land to- her, and in support of this plea tendered in evidence a-
 yadi”; or memorandum, purpmtmg to he executed by him to her, reciting the ’,‘l
Csale, and acknowledging the receipt of Rs, 483 in part pmyment of the priee, .
This yadi bore a one-anna receipt stamp, and was not reglstered‘ . :

14 \Ioore Ind, Ap 129, (®) See Mahccclfw v Vyankafi, ngfm, D 197
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tion for the plaintiff’s Vsu'it; aﬁd, ag this fact hias not been dispted 1876

before us, we confirm the Assistant Judge’s decree with- costs on VauaorIsar
{3 7 : g
the g pecial appellant. “TroMAS.

[APPELLATD CIVIL J URISDICTIOI\ .
, ~ Special /Ippcal No. 113 of 1870.

MA’HA’DA’JI SON AND HEIR OF VITHAL VISHWANATH DESAT (ORIGINAL :Mdrch 16.
Derexpaxt No, 1, SPECIAL APPELLANT) . VYANKAJI. GOVIND
{ORIGINAL PLAI\TTII‘I‘, SrpcraL RESPONDENT)., - - ~

JL(’Jtatl ation——2emor antlum-—-Receq)t—-»S‘ecteon 17 ( C’lauses 2and 3) aml Section 49 Qf
“Act XX. of 1866 and Act VIIL of 1871-<Bvidence—Pr actice— Special Appeal—~
“Point not taken in cither of the Lower Courts.

* A document purporting "to have been passed by a morbgagee to his mortgagor
and reciting the demand of the former for repayment of his mortgage money
“belore the due date of the mortgage, and the compliance with that demand by
the 1attm by means of a fresh loan upon a second mortgage of the same property ;
and- reciting a,lso the fact of the delivery of possession of the property by the ori.
ginal to the second mortgagce ; aud purporting, in conclusion, to contain a decla-
ration by tho original mortgagee that nothing remained due to him in respect of
-his  mortgage, Isa docunent which, under Clauses 2 ang $ of Section 17 of Act
XX of 1866 as well as under Clauses 2 and 3 of Section 17 of Act VIIL of 1871,
requires registration, and, if unregistered, is by Section 49 of the same two Aéts in.

- admissible as 0V1dencc of any transaction affecting any property comprised therein,

The fact of thc extinction of the original mortgagee’s Jien may, however, be
pxoved by othcr documentary or proper oral evidence. :

A point not taken in either of the Lower Courts ‘was disallowed as being too late
when taken for the first time at the hearing of the special appeal, )

- Tuts was a special appeal from the decision of A. D. Pollen,
Acting Assistant Judge of Ratnégiri, in appeal No. 161 of 1874,
- reversing the decree of the 1st clasg Subordmate Judges Court _
" at Ratndgiri.

" The plaintiff sued as the purchaser,‘,under a deed '(Exhibi\b 8)
dated the 18th September 1871, of ‘the interest of one Kazi Mu-
hammad, who was the mortgagee, under a_mortgage, dated 24th
April 1868 (Exhibit 4), of a thikdn, the property of the. first .
defendant Vithal Vishvanith Desai,© The mortgage was for six
years from the date of the mortgage deed, and to secure Rs, 850.
The plaintiff, alleging- that the defendants had dispossessed his
vendor before the sale to - himself; sought to be established in
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