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The karkun, if he made a false report to the Subordinate Judge, -+ 1876,
orsgave false evidence before the Magistrate, is punishable -other- 7n. o Kesiav
‘wise ; but, niot being the complainant, he also is not liable to” have LARSHNAN,
the payment of compensation awarded against him under Section

209 of the Criminal Procedure Code. ’

The Court revelses -the order of the’ Mwlstlate, which’ dlrected
that Koshav Lakshman should pay Rs. 5 to Aba valad Krlshm as

compensation. ‘
OT‘dBT acom‘dmgly.

[ORIGINAL CIVIL JURISDICTION.]
Suit No. 829 of 1873,
Appeal No, 288. .

MURA/RJT GORULDA’S AND oTHERS (ORIGINAL DEFENDANTS, APPELLANTS) __ March 25,
- o, PA'RVATIBA'T (Orni61NAL PLAINTIFF, RESPONDENT),

II uztlzc Law——[nhe? ztance—Blmdness—DzsquaZ ﬁcdtzon to inherit,
According to the Hindu law, as prevailing in the Bombay Presxdency,* blmd
ness, 'to cause exclusion from inheritance, must be congenital,

Therefore where the widow of a’childless intestate, though proved to have been

totally blind for some years. before the death of her husband, was admitted not
to have been born blind,

Held that such blindness did not prevent her from inheriting the property of her
husba,nd on his decease, )

GoxupA's VIrHALDA's died mtestate and without issue i1 the
year 1873, leaving him surviving his widow Sakerbm, who, though
not born blind, had been -totally blind for some years before
his death, and his sister Pérvatibdi, the plaintiff. Sakerbdi died
some two. or three months after her husband, havmg, about a week
previously, made a wﬂl, Whereby she bequeathed certain Govern-
ment promissory notes and money, which had been the property
of her husband, to the defendants, as trustees and executors, to be
applied in the trusts of her will. . After the death of Sakerbii;
Phrvatibdi, claiming as the heir of Gokuldds Vithald4s, sued the

" defendants for possession of the Government promissory notes

. * Note.—In Mohesh Chunder Zéoy v. Chunder Mohun Roy (14 Beng. L. R. 273)
“ it was held that the Hindu Law as prevailing ip the Bengal Presidency is gimilar,
? 142—n
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1876 and money Sho 1esised her claim principally on t'wo mounds

“Mumamor 1st, that bakexb.n, being blind at the time of the death of her

G"“-‘j)f‘”“"“ husband, was, under the Hindu law, incapable of inheriting from

Pa’rvaries’thim ; and, 2nd, that-the alleged will of Sakerbdi was a forgery.

The suit was originally tried before Bayley, J., and occupied

several days in the hearing, a considerable amount of evidence

being given on both sides. Finally, the leained Judge, being of

opinion that the will was a forgery, directed it to be impounded,

and passed a decree in favour of the plaintiff, withont recording

any decision on the pomb of law as to whether Sakerbéi’s blind-

‘ness operated ag a bar to her inheriting the property of the
deceased. From this decree the defendants appcaled

 The appewl was argued before Wrsrrore, C.J,, ‘and SaremyT, .,

on 17th" and 18th Decemher 1875 and 14th and 15th memry
1876.

Seoble (Advocate (xenewl) and Bady wdin, T Jcobjl for the appel-

- lants, on the point of law contended that blindness to bar inherit-
ance must be conrremtal

- Lathain and Lang, for the 1espondent moued that Dlindness

‘existing at the time that the inheritance should vest, was a bar,
Whether congenital or not:

The authorities cited appear in ‘the judgment of the AprHatB'

Court. The question of the genuineness of the will of Sakerbdi

. was, of course, also fully argued -but, heing one” that depended.
entirely on the facts and evidénce, need not be considered here.

- Cur. adv. vult,

On March 25th; 187 6 the follomng Judgmen‘o on the pomt
of law was delivered by

WESTPOPP ‘C.J.:—The subject matter of this suib consists of
‘Government promissory notes and money in the hands of the de-
fendants which in the lifetime of Gokuld ds Vithaldds . belonged
to him. Hedied at Porebundm without issue, in June 1873.
Phrvati, the plaintiff, as his alleged heir, sies to recover the
‘property in question. The’ defendants rely’ upon a will, alleged
to have been made at Porebunder by Sakerbéi, the widow. of
Gokuldés V‘Ith'ﬂdae onthe 24th of August 1873,  Sakerbiii died
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on the 2nd of September 1873. She appems to have- become T 1876
blind ‘some time pr ev1ously to, the death of her husband O;le of Muraror
the points relied upon on behalf - of the plaintiff Parvati, before G""‘f}‘mb
us ab the hearing of the appéal, was that Sakerbéi’s blindness dise PA'RVATIBN'T,
qualified her for 1nhe11t1n0' from her husband, and, therefore, t]nt

er will, even if genuine; could not affect the plopelty in dispute.

Mr. Justice, Ba.yley,' having decided in favour of the ‘plaintiff

Phrvati upon another ground, did not glv.e. any opinion on this

question as to the competency of Sakerbdi to inherit.

- Tt is admitted that Sakerbai’s blindness was not congenital. - It
‘supervened i comparatively recent years as she advanced in kife,
“but in the lifetime of her husband, and, upon the evidence, we
. think that she must be regarded as totally blind at the time of
bis death. The guestion, ther efore, for solutlon 18, whether total
" blindness, not congenital, prevents the person so afflicted from
inheriting. '

Manu, the chief of the Rishis, and of whose high authority at
this side of India there cannot be any doubt, (see the remarks of
Sausse, - C. J., in Prdnjivandds Tulsidds v. Devkwvarbdi)® in
" Chap: IX, pl. 201, of Sir W. Jones’. Translation’ by Haughton,
' says 1" Eunuchs,® and outcasts, persons born blind or deaf,
- madmen; idiots, the dnmb, and such as have lost the use of a limb,
‘are excluded from g share of the hentawe This text is 'Llso tobe
found in Jaganndtha’s Digest, Vol. 11T, Bk V, Ch. V,pl.. ceexxix.
Commenting upon it, Jaganndtha commences with a reference to
the doctrine of the Retnakara, which expounds the text by remark-
ing that, ¢ by the mention of birth the legislator (Manu) suggests
the incurableness, not the origin, of the blindness. * J agannftha
says of that exposition :—¢ The meaning is, as persons afflicted by,
a hopeless malady must be supplied with food and raiment, so
must he who is afflicted by incurable blindness and so forth”

" 'We should here obsewe that the Rctnak:na, though of authomty

(1) 1 Bom. H. C. Rep 1‘30 see p: 131,

@ Rendered by Colebrooke in his translation of the \Ilt.zl\shma, Ch 11, 8: X,
- pL 3, and by Bonodalle in his translation of the Mayukhi, Ch, IV, 8. XI, pl 3,
e nnpotent persons ™. - 50, too, by Prosonno Coonnr Tarvore in his trmalwtmn of

" the Vivéda Chintdmani, p. 242.
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in Maithila, is not so in this Presidency. J moannatha docs not ac-
cept its non-natural exposition _of the text of Manu as conect~
‘Referring to that exposition he says :—* That is not the opinion
of Calluca Bhiatta, for he expounds the text” thus :— Dunuchsj
fallen sinners, persons born blind or devoid of the sense of hear-

_ing, madmen, those who support not the performance of duty, and

such as are deprived of speech.” Calluca Bhatta’s commentary
is much valued in this.Presidency. Jagannétha adds that ¢ Jimuta
Vahana says the word ¢ born’ is connetted both with ¢ blind” and
with ¢ deaf * ” (see to that effect the Daya Bhiga, Ch. V, pl. 7, 9).
Jaganndtha continues :— In expounding the textof Devala above

‘cited (ccexxi)?, (hereinafter mentioned,) "« he (Jimuta Vahana)

says ¢ blind’ signifies born blind ; for this coincides with the ex-
pression < born blind or deaf? in the text of Manu. In practice the
succession of one who becomes deaf in the course of his life occurs,

even though the deafnessbe i incurable : the same is also proper ina’

case of blindness, Consequently the term. must be understood 4s
signifying one born blind; or bern deaf’ ’, an(l Fa (mnnatha, subse-:
quently observes : “*such as have lost the use of a.limb”’ not such
as have lost any organ genemlly, (for that would include a vain
repetition of the termg blind and deaf) ; but such as have lost"the
use of some one limb ; for example, wanting the use of a hand or
ofa foot. The repetition of ¢ blind ’.and thevest t may ‘be supposed

by the same rule by which two names of kine are at once employ=

ed’in’a general and particular sense. ¢ Wantmcr the use of a foot’
in effect signifies lame.” Srikrishna \Tarka]anl‘(am in the Diya
Krama Sangraha, Ch. I, after quoting the text of Manu, says.:—
“<Born blind and deaf ’. - That is by nature, and not those who
have becoine so from some adventitious cause : the meaning,
therefore, is those who arc blind ,and, deaf from the period of
thcu- birth.”

In the same (3rd) volmnc of thc Digest, BL V, Ch. V, pl

/cccxxm, Jaganndtha, as translated by Mr. Colebrooke,” gives the
iollowmtr text of Yd]nyavzﬂkyd ranother of the Rlshls of - great

.authonty i—“ An outcast and his son, an ennuch one lame, a
‘madman, an idiot, one born blind, and he who is afflicted by an-
incurable discase, must be maintained Wlthout any allotment.
~0'f shares.”  Véchaspati an, in the Vivida Chmtaamam, a8
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“translated by *Prosonno- Coomar Tagore, gives the same text 18iG.
thus :— An outeast and his son, an “impotent person, one lame, - \yrxmst
A madman, an idiot, one born blind, he who is afflicted with an GUKULD“
- incurable dlSC&&G and the like, must be maintained. without any Pu’ nvumu
~allotment of shares.” - Tn both -of these. ‘readings it will be ob-
- served that the word “born” precedes “ blind *’, rand nelther of

the translators uses italics to’ indicate that the Word - born 18

his nltelpola,mqn{ It is, thevefore,  reasonable to assume that
in the Sanskrit MSS., from which J&ganm’\bha'and Viéchaspati
, Misra thus quoted, the text contained the word  janma*X or
some similar word, signifying “ born” or  from the birth .- We
unfortunately have not, at present, access to Sanskrit copies of
‘the Digest or Vwadm Chintdmani to which we can refer in order
to ascertain how the fact is, viz., whether or not the translators
only are responsible for the word “born”. Even, however, if; as
is quite poésibl.e, the use of that word is imputable to them only,
it is of great importance-that they, and moré especially- Mr.
Colebrooke, should have conceived the trlue.mea,n.ing of the word
“blind ” to be “ born blind”.  Colebrooke’s invariable practice,
so far as we know, was to denote, by italics, or brackets, words
which were not in the original text and which were introduced
by himself. He has, in translating the text of Devala, which we,
shall presently quote @n eatenso, introduced the word “born” in
italics before the' word “blind . Possibly the word « born”, -
used by him in rendering the text of YAJnyszalkym, may have
hecen intended to be in 1tahcs, and its appearance in Roman type
may be the ervor of the printer—a supposition, which, it might
be argued; is to some extent supported by Jaganndtha’s comment- °
ary on the same text, where he says :— ¢ Blind’ signifies ‘born
blind. Sothe Dlpacallca. » He then, however, adds :-——“Tt shouldA
be here remarked that the term, ¢ lame’ being COlltlg‘llOll‘S to the
word ¢ blind ’ must signify born lame. In like manner ¢ persons
‘deprive(.l of the use of their-hands’ must signify such as are des-
titute of the use of both hands from the day of their birth.” I is -
- difficult t6 conceive how the mere coptiguity of the word ¢ lame *
to the word ¢blind’ could indicate that ¢ lame’ .meant born lame,
unless ‘blind’ was, in the MS. of the original text used by -
Jagannitha, conjoined with ‘born’ or ¢ from the birth’, That it
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1876, was so, is bupported by the text as given in the tmnshtlon of the
\10;@ g . Vivéda Chmtdmam, which we have quoted The ‘manuserips of

' L“”‘Ll"" A% Ytjnyavalkyw used by the authors of the Mitdkshara, Mayukha, ,

Pa'wvarza’t. Ddya Krama, Smmraha, and Smriti. Chandrika, would seem to have

ccontained the word blind ’ only ; for the translators do not; in
rendering the same text as quoted in those works, introduce\
the word “born’. Roer and Montriow also, in their translation:

“of Yéjnyavalkya, p.46, omit the word ¢ born *,

Another Rishi of high authority, Nérada, in speaking of persons
disqualified for inheritance, s,ays :—“One afflicted withan obsti-

_ nate or an agonizing disease, and one insane, blind or lame from
his birth, must be maintained by the family; but their sons
may take the shares of their parents.” Wo take this reading of:
the text from Jagannstha’s Digest as translated by Colebrooke,

. Vol. 3, Bk. V, Chap. V, pl. ceexx, cl. 2, Jaganndtha, whilst giving
~ to this reading of Nz’\‘fa‘d‘a’s text the preference, mentions, in his,
commentary upon it, that there is a different reading of the same
text. He'says :—*‘ Insane from his birth,’ it is he1eby intimated
that one who sub%equently becomes insane from the pernicious
‘power of mineral drugs, or the like, is not excluded, any more
than one who subsequently becomes blind or lame. In the’
Vivida Chintdmani the text 1is- read ‘idiot -(jada), insane,
“blind or lame ? instead of ¢ insane, blind or lame. from his birth
(janma) >; € idiot " is there explained ¢ one who is incapable of
dlscnmmatlon 2?” " In Prosonno Coomar Tagore's’ translation of”
the Vivida Chintdmani (pp. 244, 245) the author, V&cha,épati
Misra, is represented as quoting Nérada thus:— Those of the .
'1' famﬂy who 'ne aﬁhcted with long and painful disease, an idiot, one
“who is insane, blind or lame, should be maintained, but their sons "
are partakers of the inheritance. Véchaspati Misra’s commentary
- upon that text is.:—* ¢ Long disease means ‘consumption and the
“like.”  But Srikrishna, in the Déya Krama Sangraha, ‘Ch. ITI,
. pl iy speaking of the same text, says :— Long '—that is,. from
“the period of birth.” In the Sanskrit version of Nérada given -
by ‘West and Bithler, Vol! I, p. 847, texts 21, 22 and in their -
“translation, Ibid. p. 354, pl. 21, 22, the blind - are not mentloneﬁ
amongst the pergons excluded from inheritance, mor is. the:.
. phrase “born ”” or “from the birth ” associated with any o(f those
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‘persons,” nor does the term “ nirindraya >’ occur in that version.
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Those remarks are true also with regdrd to the version of the- Mugamsr
same Yexts of Nérada as given in Mr, ‘Burnell’s translation of the G‘”‘U”’“
Diya Vlbhaga of the Madhaviya, p. 89, pl. 49, and in the trans- Pa'ev A’lIBAI

latmn of the Smriti Chandrikd of Knstnasawmy Iyer, p. 61, pl
Devala’s text on this subject, as translated by Colebrooke in
'8 Dig., Bk. V, Ch. 'V, pl. ceexxi, is :— On the death of & father,
or othm owner - of property, neither an_impotent man, nor a
person afflicted with elephantiasis, nor a madman, nor an’idiot,
nor one horwe blind, nor one degraded for sin, nor the issue .of a

‘degraded man, nor a hypocrite or impoStor, shall take an‘jf.

share of his heritage.” The word “ born”.isin italics, and,
ther efore, is the inter polatlon of the translator. . That translator

being Mr. Colebmoke, it is important to know that a scholar, so_

eminently competent, understood Devala, in referring to blindness
as & dlsquallﬁcatloll to mean congenital blindness only. ,

In the same volume; book, and chapter of the Digest is the
following text of Baudhé&yana (ccexxviii):—¢ persons 1ncapable of
transacting business, blind men, idiots, those who are immersed
in vice, or afflicted by incurable diseases, and even those who.
nerrlecb their duties, (but not the degraded, nor thelr issube,)

let the heirs supply with food and apparel .Of this text

Jaganndtha says (inter alia) «° ‘bhnd men ’, persons born blind.”

Neither Gautama nor Vasishta mentions the blind amongst the .

persons disqualified. for inheriténce See 1 West and Biihler,

p- 826, pl 41 a,ndp 334 pl 27 8 3 Dlg, BL V, Ch. V :

pl. ecexxxv, coexxVill, B

Sir Thomas Strange® discusses disabilities to 1n11er1t 'md after -
saying that ¢ exclusion from inheritance, with ‘the Hlndu, rests, .
in n’ene1al upon the same principle with succession to it ; 4.e., it .

|18 connectod with the obsequies of the deceased ; from their inca-
pacity to perform which the excluded are incompetent as heirs,”

-proceeds first to mentign “idiots, madmen, the deaf, the -dumb, )

ﬂl() blind, the lame, and the impotent.” Speakmg of these he
‘says (p. 158) :—* And it i3 only where these infirmities are coeval
‘W‘lﬂl bi_r'th that'the disability attaches :*though Jagannitha seems

™ 1 S, L Ch. 7, pp. 152 e seq., Bn. of 1830,

M *
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to make the case of the madman an exception in this partiyeulari}f
and ‘of the impotent (who' is also excluded,) it is said, by a seusi-
ble author, to be indifferent whetlier he is natﬁrally so-6r by
castration.” * The passage in. Jaganndtha’s Digest, to which Sir
T. Strange refers as showing that Jaganndtha was of opinion that
insanity is an excep’mon to the general rule that the deficiency

‘must be congenital, is at the commencement of his commentary

on & text of Vishnu (ceexxvi) in Vol. III, Bk. V, Ch. V, page 314,
where-in speaking of certain diseases he says that they may
proceed - “ from the pernicious effects of. drugs ; but i they be
ascertained to be the marks of an atrocious crime, or of sin in the
highest degree, disability is admitted by the terms of the text of
Narada (ceexx 2)®. - It is the same of one who becomes insane

in the course of his life.” Unless this remark as to insanity be

strictly limited to such an aberration of intellect as is. clearly
proved by the assertors to be the result of an atrocious erime, or

“of sin in the liighest degree, a proposition at all times extremely

 difficult, if not impossible, to establish, Jaganmétha must be regard-

ed as flatly contradicting himself ; for, continuing the same com-’
mentary on the text of Vishnu (ceexxvi, Vol. III, p 315), he,
referring to the text of Devala, already mentioned, says —C A

- madman’ in the text of Devala (ccexxi) signifies one insane from

his birth, for the import is the same with that of the text of Nérada

'(cccxx 2). Raghunandana explains ‘ idiot’ one who cannot support
the performance of duties : others explain the term, void of unders

‘standing. ‘Blind’ signifies born blind ; for it coincides with the toxt

~6f Nérada.”" VVlth this latter conclusion, and .not at all with the

former, the text of.Nérada (ccexx, cl 2), as already quoted from

. the Dlgest and J a<rannatha s own remarks upon the -texts.of
+ Manu, Yéjnyavalkya, Baudhdyana, and N4rada, which remarks we

haye" already given, appear to be consistent. We should here

" mention that in Baboo Bodhnarain Sing v. Baboo Omréo Si1zgh(2)
it seems .to have been admitted on hoth sides that lunacy, super-

, ‘vening before the descent; of the property,.prevented inheritance.

Sir James Colvile, in gwmg the judgment of the Privy Councll
said® that the point wasnot ar gued either before theu' Lordshipsor

() Seoalso 3 Jag. Dm Bk.V, Ch \'A pl CCOXXV,
(13 Moore Ind, Ap 519. - O Id.Ib, 523,
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in the Court below, so the Privy Councxl gave no opinion upon it, 1876

fTh‘e sensible author, to whom Sir T Strange refers for the opinion " yrupamar
as tos-the dlsquahfymo effect of supervening impotence, is Bélam. GOBULD A8
bhatta, whose sex and whose estimation here are not such as o Panysnzs™.
confer upon the opinion much weight®, That view seems, how-

ever, to have been also expressed by the author of the Prakédsa, but

is combated by Jagannétha, who says it ¢ is” questionable :. for as

one who becomes. blind in the course of his life ought to share

-the heritage, so.oyght one who becomes impotent.”” We do not

gather from the remarks of Sir T. Strange that he was of opinion

that the exceptions of lunacy and impotence suggested by
Jagannitha and Balambhatta ought to be recognised, although

‘he deemed it right to mention what these writers said on the

subject. "Howsoever that may be, neither he nor they suggest

that blindness, deafness, and lameness are exceptions to the gene-
ral rule that infirmities to disqualify for inheritance must he
congenital.

“In the "\[1tmksham, Ch. I1, S. X pl. 3, anydneshvam quotes,
without a word of disapprobation or dissent, the text of Manu al-
ready mentioned. The word ¢ nirindraya * in that text, which Sir

. William Jones has rendered “ suck as have lost the use of /Iimb”,
" Mr. Colebrooke has in his translation of the Mitikshara rendered
. thus ““those who have lost asense [or a limb]”. The learned
- counsel for the plaintiff have relied on the next passage, plac. 4,
which is: ¢ Those wWho have lost a sense [or alimb].. Any person
who is deprived of an, organ [of sense or action] by disease or
other cause, is said to have lost that sense or limb” [nirindraya],
and contend that it would include blindness which supervened ag
well ag congenital Dblindness. No doubt the term ¢ nirindraya’
standing alone may indicate the loss of a sense, or gan, limb, or
member. 'We must depend upon the context to' discover which
‘of these meanings the Rishi intended it to bear. Seeing that’
- Manu had already in the same text made express provision for
the 1mpotent the blind, the deaf, the dumb, the insane and the
idiotic, we.are strongly inclined to think that by ‘nirindraya’ he
mtended to prov1de for those who were deﬁment in a limb or

-t (1) See 1 W-est and Buhler, Introd v PP V-VES T Bom. H, C Rep, 108 aund d,
b, Appx PP vi-vil.,
B 142—b
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1876, mémber, and that Sir William Jones correctly interpreted his
Mura'rii meaning, And we are strongly- fortified in that conclusion by
GORUJ: DA'S finding that ‘it'is that also of Vichaspati Misra in his Vivida

PAHVATIBAT, Chintdmani. - Commenting on the text of Manu, he says :—
« Phose who have lost the use of o limb signifies those who have been
deprived of a hand, a leg, or any other member of the body.
Such persons are not competent to perform ceremonies relating
to the Vedas and Smriti. They are consequently not ontltled to
mheut paternal proper ty ",

Bat, even assuming that Manu meant by ¢ nirindraya’ to indicate
" deficiency in a sense, organ, limb, or member, we think that, ih
including deficiency in a sense or organ, he must thereby have
meant deficiency in a sense or organ not already pr ovided for,
and that we should give a forced and unnatur al construction to
his langnage if we were to hold that, after e\ple%sly pxovxdmO‘
that congenital blindness or deafness-should dizqualify, he meant
by ¢ nirindraya’ that blindness or deafnéss from any cause should:
" have the same effect. The rule ewpressio unius, exclusio alterius,
migh’n ‘be properly applied, and .would thus leave the phrasé
‘nirindraya’ in the text of Manu and ‘the 4th placitum of Sec. X,
Chap IT of the Mitdkshara to opemte, not only where therer isa
deficiency of limb or member, but also a deficiency. of any sense
or organ not expressly provided for by Manu. We are not, how-
ever, to be understood as deciding that a deficiency in any sense
or organ is in those passages implied in the Word ¢ nirindraya ’® as-
employed by Manu in Ch. IX, pl. 201, or anything more than that
he is not by that term to be understood as refer ring to deficiency

in any sense or organ f01 which deficiency he had already specially
. provided.

Nilakantha, in the Mayukha, Chap. IV, 8. XI, quotes, amongst
“other texts, that of Manu, without contradicting or qualifying it,
but with this remark : that, as to the words  have lost a sense
(nirindraya)”, they mean “deprived of ‘the nose or the like”.
" The translator, Mr. Borrodaile (poss1bly followmg the Smriti.
Chandyiké Ch, V, pl 1) after the word “ nose”, adds in a pa-
renthesis “or smell ”, but that is merely conjectural, Assuming,
however, that he be right, it would not interfere with our view

‘(1) Vivida Chint'amani trauslated by Prosonno Coomar Tagore, ‘p. 243,
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that blindness, deafness, or any other defifency specially provid-
ed for by Manu in the same text does not fall within the term

¢ nirindraya’ as used by, him. But it is hardly probable that, if
- supervening deﬁmency in the more valuable senses of sight or
hearing, or in’ the organ of speech, or in the reasoning faculty,
were not permitted by Manu to work dishgrison, he regarded a

" deficiency in the minor senses of taste, ‘touch, and smell as suffici-

ent to produce that effect..

Véchaspati Misra, in the Vivida Chintdmani, quotes, as we
‘have mentioned, the same text of Manu, and without in any wise
* qualifying, contradicting, or obJectlno* to the W01d « bom .

The three books of chief authority in Western India are Mauu,
the Mitdkshara, and Mayukha. Of these Manu is express on the
point that blindness, to disqualify for inheritance, must be
congenital. He is quoted and not contradicted by the Mitdk-
shara, Mayukha, and Mahadaviya®, and is expressly supported by
Nérada and also by Yajnyavalkya, if the reading of his” text be
correctly given by Jagannitha and Mr. Colebrooke. Manu is also
supported by Jimuta Vahana and Jagannétha, the authority of
whom, respectively, stands higher in Bengal than here. Sir
Thomas Strange and Mr. Colebrooke we understand as holding
that disqualifying blindness must be congenital.

‘We now proceed to advert to the decisions:

‘There are two cases iil_Borrodéile’s Reioorts on the effect of blind-

jllCSS as a cause of disherison. In neither does it appear whether
or not the blindness was congenital. In the case of Duccv. Poor-
shotum Gopal® a widow who +was blind was held disquq-liﬁed,
but it is not stated whether she was blind from her birth. 1In the
case of . Ruvee Bludr Sheo Bludr v. Roopshunler Shunkerjec®
the appellant was stated to be both blind and deaf, bub it is not

Mura'ryT
GOKULD'AS’

'8
PA'RVATIBA'L.

said whether he had been so from his birth, and the case secuis to -

_have been decided against him upon different grounds.

The au’ohou‘mcs mted by the Shéstri at page 284 of 1 West,and
Buhler do not support his answer there gwen to questlon No. 1.

(1) Burnell’s translation of Diya Viblidga, p. 39, pl. 49.
) 1 Bor: 453; Edn, of 1862, ()2 Id, 713, See pi 727; Bin: of 1862,



188

1876

" THE INDIAN LAW REPO’RTS;- , [VOL L

- Those authonb]es ar® the Mlt.z]lshfuaa and "\LLyuLha both of

\[m rrgr Which, gs we have seen, quote, without disapprobation, Manw’ stext,
(‘(”\U“’“ requiring that blindness to disinherit must be congenital.” Ques--
l’sn mnu tion'2, at page 285, does not state whethel the blind man there.

mentioned was blind from his birth. The Shéstri denied that he
could be dispossessed, We have consulted our brother West with
reference to the remark madeé by him and Dr. Bithler upon that
question and the Shéstri’s ansiver to it, in which remark they say
that, “if the man was blind at the time the inheritance-would
have devolved upon him, that circumstance would act as'a dis-
qualification . B
Our brother West says that, taking the literal reading of the
Mitdlshara as their guide,he and his learned colleague felt bound
to give the sense of ‘andha’ in Yéjnyavalkya’s text as “netren-

(driya vikalam 7 ; i.e., deficient in the organ or sense of sight as in

Manu, Ch. VIIL, pl. 93, where the same word occurs. But he
observes 'that ‘andha’ in itself may as well mean congenitally
blind as deprived of sight by disease or accident, and that, if a .
harmony of the Smrifis is to be attained by adopting thé'fulleljn‘('
expression of Manu as quoted by Vijnyéneshvara himself, ¢ horn:
blind * is the preferable translation for “andha’ in Yé4jnyavalkya's
text. He adds that, in the passage of Narada on this subject,
given at 1 West and Biihler, p. 847, and translated at p. 354, the
insanity which excludes is, (as already mentioned by us,) ac-
cording to some MSS., congenital ; according to others, it is not
speciﬁed to be so. The Vyavahira Mayukha in Ch. IV, S. X1,
pl 3, he observes, gives the less liberal reading of the same text
in Nérada, but the other (that given by Jagannétha) stands
probably on as good authority. He continues : This text (acccnd-'
ing to the reading in 1 West and Bithler, 347, 354) does not ex-.
clude the blind at all, if taken by itself, and, even as to the other
disqualifications, the various yeadings which occur in it, as in the
bther Smritis touching on this subject, make it unsafe to rely on
it as excluding the condition ¢ from birth’. He says :—That con- -
dition occurs with reference to blindness in the text of Manu as
guoted in the Mitdkshara and in the Mayukha, and being accept- .

" ed by Vijnyéneshvara without qualification may properly be used {

to explain the sense int which he used the words ¢ deficient 'in the
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senge of sight’. The commentator on Yéjnyavalkya was, accord-  1876.
ing to the accepted notion of his office, constrained to interpret the  yypa/rsr
language of every, other Rishi in subordination to his own master ; GOK‘;?DA'S
but Yéjnyavalkya himself, as quoted.in the Mayukha, Ch’ I, PA'RVATISA'L
.1, pl. 12, furnishes the rule by which a Court of justice should -

be  governed :—“ If two texts differ, reason must in plactlce

plevaﬂ » C

In connexion with the foregoing observations with which' our
brother West has greatly assisted us, and with the attainment oi?
~ harmony amongst the Smritis which he suggests, we may, per-
haps, refer with advantage to the text of Vrihaspati (3 Dig., pl.
ceexxxiii, p. 328) :—¢ Manu holds the first rank among legis-
. lators, because he has expressed in his code the whole sense
" of the Veda; no code is approved which contradicts the sense of

any law promulgated by Manu.” We are not to be understood .
as maintaining that, on questions of Hindu Law, the latter portion’
of this text is nniversally true ; bub upor a question as fo which
-the Smritis vary so much as that of disqualification for inherit-
ance, we think that the pre-eminence assngned by Vrihaspati to
‘ Manu should not be forgotten.

To question 6, at page 288 of 1. West and Buhle1 : V1z., can a
-~ dumb or a madman claim the property of hig ancestors, or does
his claim extend to a maintenance only ?——the Shéstri in replying
said =— If a person is mad or dumb from the time of his birth
- he cannot claim the property of his ancestors, though he may
claim a maintenance from it.”” The Shastri appears to have been’
clearly of opinion that the insanity or dumbness which disqualifies
must be congenital.. ' ,

The Smriti Cha,ndnka, Chap v, pl 9, as tmnslated byKrishna-
sawmy Iyer, in its exposition of the text of Vishnu, says:—
« Hence it must be understood that such as appear at the time of
division to have been afflicted with impotence, &c., are excluded
from their shares, and that the exclusion is not confined to those
only that are naturally (that is by birth) impotent or the like” "
The Smriti Chandrika, however, i3 not a book of authority in this
Presidency ; and, even in Madras, where it is much. 1egarded we
find that the High Court of that Presidency has, in Tirumamagal
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V. Ramasvani®, held that idiotéy to disqualify must bo - conge-

‘mital.  And, as we have pointed out, the Mahadaviya, which is
of high authority in Madrag, quotes the text of Manu, Ch. IX,

Pa'rvamsa’t. pl,+201, without any mark of disgent or disappr obfmon

February 2.

Tn Vallablwgm v. Bai Haxi tgangd® it has becn 1uled fhat

" dumbness, to disqualify for inheritance, must be congemtal, and

accordingly the Court directed an issue as to whether the widow, -
there claiming to inherit, had been dumb from her birth.

Upon the best consideration that we have been able to give to

-this question we are of opinion that there is a considerable pre-

ponderance of anthority in favour of the conclusion that blind-

‘ness, to cause exclusion from inheritance, must be congenital.

We, therefore, hold that Sakerbéi’s blindness did not prevent -

et from, inheriting the property of her husband Gokaldis

Vithaldas on his decease upon the 24th August 1873
The other questions in this case will now be dlsposed of by my
brother:Sargent on behalf of us both.

~ SarernT, J., then delivered the judgment of the' Appellate Comt
on the questions of fact; and the will of Sakerbdi haymg been
found to be a genuine document, and ‘its execution not to have

~been procured by fraud or unduc inflience, the decree of the.
.Court below was reversed. '

[APPELLATE CIVIL JURISDICTION.]

Spocial Appeal No. 305 of 1875,

VALA’J TTISA’JI AND OTHERS (PLAIVTIFI‘b AXD APPELLANTS) 2
THOMAS (DEFENDANT AND RESPONDENT),

]{(g;gh’aimn/lct VI, of 1871, Section 17, Clauses 2 and 3 3 Section 18, 0ch<6 7—-

Aclmowledgment of receipt of consideration.

J . passcd a wntmm to V., under date the 28th April 1874, stipulating that"

. -the deed. of sale of J. T.s bungalow to V., for Rs. 4,300, which was'to have been
_ made that day, owing to certain circumstances therein mentioned, shovld bemade

and delivered by J.T, toV. 20 days thereafter. The w riting further acknow-

‘, Tedged the Teceipt, by & T from V., of Re, 100 as earnest money for the putchase -

(1) 1 Mad, H, €. Rep, 214, ) 4 Bom, H, C, RCP» 185 A. C. 7.,
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