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1876, . . ;
March 22. Special Appeal No. 464 of 1874.
YAMUNABAL, WIrk oF Na'Ra'van Morusuvar PENDSE, axp NA'RA-
YAN JAGANATIL BIIIDE (Orreriyan  DEFEXDANTS) SPRCIAL

.APPELLANT o, NA RA’YAN MORESHVAR PENDSE (ORiGINAL
PLAINTIFF) SPECIAL RESPONDENT,'

Husband cmtl 'Wg'fé-—]x‘estitulion of conjugal’ vights—Cruelty,

In a suit by a Hindu husband acrmnst his wife for the restitution of con]uwal
rights, the criterion of legal cruelty, justifying the. wile’s desertion, is the same
in this conntry as in England, viz,, whether there has been actual vielence of such
a character as to endanger personal health or safety, ot whether there is the reason.
able apprehenision of it.

" Every person who receives a married woman into his. house, and suffers her to
continue there after he has Teceived notice from the husband not to harbour her,
is liable to an action for damages or injunction, uniess the husband has, by his cruelty
or misconduct, forfeited hismarital rights, or hasturned his wite out of doors, or
. has by some insult, or ill-tl‘eatmeuf,‘com'pellcd her to leave him,

Semble that a decres for restitution of conjugal rights between Muhammadans or
Hindus may be enforced under Section 200 of Act VIIL. of 1859.

" TaIs.was a special mppeal from thé decision of Edward Cordeaux,
Assistant Judge of the District of Poona, confirming, except as’re-
oards the award of costs, the decree of Rimchandra Jandrdan, Joint
Subordma,te Jundge at Poona.

The plaintiff sued for the reamtutlon of conjugal rights and to re-
cover possession of his wife, the first defendant, from the second
defendant, alleging that the first defendant was living at the se-

“cond defendant’s house, and that, when the plaintiff on the morn-
ing of the 28th of February 1873 demanded his wife, the first de-
fendant refused to return to him, and the second defendant refused-
to give her up.

“The written statement of the first defendant was to the effect that
the plaintiff was a man of unsound mind, unable to earn a liveli-
hodd, and incapable of taking care of her or his property ; that after
the death of her father the first defendant, with the consent of her
mother-in-law, went to live at the house of the second defendant
whowas a relativeofthe plaintiff, and that the plaintiff andhis mothey

- were also to have afterwards come to reside in the second defend-
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“ant’s house, but before they did so the plaintiff’s mother died ; that - . 1876-
‘the first defendant was Wllhntf to live with her husband, but not in YAMusasAs
hig Touse, -as he was unable to protect her against the intrigues of ‘N’ Ml‘) AN
his relatives living in the same house, Rémchandra and Krmhu.m, J‘%L::D‘;“
with whom she could not live with honour and decency, and who Nt
should be made parties to the suit ; ; and that she, therefore, refused Moggsuvar

to go with her husband on the dyy mentioned in the plaint,.’ PENDSE.

The second defendant answered nearly asabove, and added that
he did not object to the first defendant going to her husband’s house,
but merely prevented force being used to compel her to do so.

The Subordinate Judge gave the plaintiff a decree d1rect1ng
the sccond defendant to deliver up the first defendant to her hus-

band, and to bear all the costs of the suit.
- The Appellate Court affirmed that decrec, but varicd the order
as to costs.
The special appeal was heard by MELYILL ;ma’WEST, JJ.

Branson, with him Mdahdadev Chimndéji A'J;z‘e,for the defendants .
~—No suit for possession of a wife will lie. A decree ordering such '
possession cannot be enforced : Gatha Ram v. Moolite (1),  She can-
‘not be treated as a chattel, and ordered to be delivered up: The
second defendant is not at all ljable. He did not object o the first
defendant going to her husband ; he merely interfered to prevent
“force being used : Philp v. Squire (2) ;. in that, as in the present
case, the second defendant acted solely from principles of humanity. .
See also Marchmont vi Marchmont (3).

‘The plaintiff charged his wife before a Magistrate with hav-
ing committed adultery with the second defendant. ' The' charge
was proved to be utterly false. This conduct amounts to legal
cruelty : Bray v. Bray (4). Here a false’ charge of incest was held
tantamount «to cruelty. Milner v. Milner (5). In this case treatment
by the husband of his wife as a common prostitute in the streets was '

(1) 14 Beng, L. R. 298.

(2) Peake’s N. P, Cages, 114, Inthat case, however, as in the similar case of
Berthon, v. Cartwright (2 Esp. 480),, the wife took refuge with the defendant on
accouunt of ill-treatment by the plaintiff.

(8) MacQueen on Divoree, 317, (4) 1 Hagg, Eccl., 163, (5) 4 Swab, and Trist., 24,
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considered to amountto cruelty. - Secalso Kelly v. Kelly (1). and

Ymumnu Stace v. Stacs (2).  The pl'unhff in his examination states that he
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will net tal\e food or water from his wife. This is a threat that
he will not treat her®as his wife. This also is cruelty.

Shmm av Vithal fbr the plaintiff:—The second 'defenddnt is clear-

Moresuvar ly liable, He has throughout the proceedings aided and abetted

PENDSE, .

the first defendant. After notice-that the plaintiff wanted his wife,
he bad no businessto keep herin his house. Addison on Torts,
pp- 802 and 876. The view of the Court below is quite correct on

this point. -

" On the question *of cruelty, and to show that the law on the
subject was the same in India as in England, he cited Milford
v. Mﬂfmd (8), Ardascer Cuwseljee v. Per ozebaye (4), Moonshee.
Buzloor Ruheem v. Shumsoonissa Beguin (5).  This case is quite

conclusive to show there has not heen such cruelty asto justify

the wife’s desertion. To show the Hindu custom on the subject he

-referred to pages 31, 82, 170, and 172 of Stéele’s Law and Custom
“of Hindu Castes.

- The ju,dgmént-of the Court was delivered by

* MELVILL, J. :—TIn this case the- pldintiff asks that his wife, the

. first defendant, may be compelled to return to him, and that the

second defendant,in whose house she has been living and who has
OPPODGd her return, 1ay be ordered to deliver her up.

Tt has been faintly argued at the bar'that a suit for the restitu-
‘tion “of conjugal rights will not lie in our Courts, or, at all events;
that a decree ordering such restitution cannot, be enforced ; and, in
suppmt of this argument we have been referred to a judgment of

. Justice Mfukby, reported 14 Beng. L. R., 298.  That judg- '

" ment does not dehy, and the decision of the Privy Council in
- Moonshee Buzloor Ruheem v. Shumsoonissa Bequm (6) conclusive-
* 1y establishes that such a suit may be maintained. The question

of the mode of enforcmw the Court’s decree is-at present pre-
mature, and we only allude to it as affecting the question of the
admissibility of the suit.  If it were admitted that a Court could
' " (1)-80 L. J. 0Mat. Ca.  (2) 37 L. J. 51 Mat. Ca.
(3)1 L. R, 295 {Pr. and Div.) * '(4) 6 Moore I, A., 348,
{5) 11 Moore I, A., 551, (6) 11 MooreI A, 5::1.
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not enforce its decree, that would be a'str(:)ﬁnf ground for holding® 1876, ;
that the Court could not entertain the suit: In the case above YAMUV\BA 1
referfed to, the Privy Cowneil has expressed an opinion (which Mr. A
Justice Markby does not notice) that disobedience to the order of Jgﬂg;m
a Court directing the wife to return to .cohabitation - would seemt. . p, >

to fall within the 200th Section of the Civil Procedure Code, and‘ &L‘;,ff;f;f;
to be enforceable by imprisonment. or attachment of property, JFPexvss
or both: The Bengal High Court [6 Cale. W. R. 105 Civ. Rul]

had previously come to the same conclusion ;* and in Ardasar

Jahdnghiv Framji v. Avibai (1) 1 have tleated the question as

settled by authority. We see no reason to entertain any doubt on

the subject now. We are unable to agree with Mr, Justice Markby .

that a decree, which orders a wife to return to her husband’s pro-

tection, amounts to nothing more than a declaration that the
' relation of husband and wife exists between the parties, In ninc

cases out of ten there is no dispute as to the existence of that rela-

tion; and a declaratory decree to that effect is not what the plain-

tiff asks, nor what the Court professes to give him. The policy of
en’oertammcr and enforcing such claims may be open to question ;

but, so lono as their jurisdiction is not barred by legislation, our

Courts have no discretion in the matter. Th the case of Pérsis the
Legislature has, by Act XV. of 1865, made express provision for

such suits and for-the enforcement of the decree [Section 86];and

the cases to which we have rcferred are, we think, sufficient author-

ity to support the action of our' Courts in similar suits between

Hmdus and Muhwmmadmns

The ques‘mon which we have to decide, as between tlic plaintiff
and his wife, i¥ whether the latter has proved a legal ‘]Ubtlﬁcatmn
f01 the admitted refusal to retwrn to he1 husbfmd’s house.

'I‘he wutten statement of the first defendant Yamundbdi, in
answer to the plaint, is as follows —

«1, I have been observing my husband to be an idiot ever
since the day on which my marriage took place. He has not sense
enotigh to manage his' own property, or to protect me, or to gain
Lis livelihdod by any acquirement, skill, or ingenuity:

- (1) 9 Bom. H, C. Rep., 200.
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C 92, My fmthemn law died about 10 months ago; [and my]

YAI\IUI\\B\I mother-in-law died about 5 months ago. Now I have no cne
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[left] on the “side of [my] father-in-law except [my] idiotic hus-
band. After the death of my father<in-law I wag living even
with my mother-in-law, who was a very old [woman]. ‘There
being [residing] in the dwelling-house’ of my father-in-law and
mother-in-law and husband, Rémchandra Mahadev and many
other persons of young age, it came to pass that I could not live
in that house with respectability [decency]. As the husband of
my aged mother-in-law was dead, there was a difficulty in: the -
way of [her] going out [of her house] owing to the custom of -
Brahman caste. On this account, and as my husband was an idiof,

~ they could not restrain Rémchandra Mahddev and others of [his]

kinsmen.. Therefore my wmother-in-law with the consent of

' Sowbhacryavam (an epithet of respect prefixed to the names of’

women whose husbands are living), God4dvaribéi Ndtu, the grand-

daughter of my mother-in-law, sent me,. on account of the

[wfmesmd] difficulty, to reside in the house of the defendant No. 2,
Nérfyan Jaganith Bhide, son-in-law to my mother- in-law. - My
mother-in-law was to come there after-with my husband to.reside

_ at [the sald] Bhide’s ; [but in the meantime] she died at Bhade.

«3, 1 do not believe that the present suit is instituted adalnst -

me by my husband of his own sense. He has not sense enough to -
do this. Rémchandra Mahédev Pendse has got my idiotic husband
under his hand (influence), and has put forth his [my husband’s]

~ name, and caused this suit to be instituted.. Therefore [I pray.

that] the Court will be so gracious. as to make him fR4mchandra,
Mshédev Pendse] another plaintiff or defendant [in this case], that
is to say, enter his name as one of the parties opposed to me. -

-« 4, As said above, T came from the house of [my] husband to

" the house of the defendant No. 2 in -or about the month of last

- Bhiddrapad [September 1872] ; since that day I have mnever at all

been invited by [my] husband. [My] mother-in-law had directed

[me] not to go to the house of the Pendscs unless T Was invited

by [my said] mother-in-law. Lerself. Accmdmoly I never went
[thlthel] -

{4

“5. On'the day of the [mstltutxon of this] suit, my husband
and Rémchandra’ Mahédev Peudse came to-[the said] Bhide’s
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house, and-[my] husband remained standing near the gattar [out-
sidp the house]. As he [my husband] conld not say anything
Rémchandra Mahédev came inside and asked me to go to [my]
father-in-law’s [i.c,, my husband’s] house. Then I said that my
husband was an idiot, that he { Ramchandra) should not allure him
with a bait and deceive him, that he should not ruin him and me,

but that he should make over [my] husband to me. I said this on
that day, and I had sent messages [to the same effect] once or twice
before, - But Ramchandm did not attend to it. - And on the afore-

said day he took away [my] husband. At present I am feeding:

and maintaining myself with respectability (decency) in the said

169 -
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Bhide’s house, by assisting his daughter-in-law at her toilette, and -

doing other light work, and at times of inconvenience by cooking
and winnowing orram, &e.,,and doing other light work.'

“ 6. Solong as my husband is “in the hands’ (i.e. ‘under the

‘control’) of Rimchandra Mahédev and other kinsmen [of my hus-

band], that is to say, those who are entitled to bé heirs [to
my husband ] J after his [my husband’s] [death], T am not willing
to go to my husband at the house of the Pendses, and under
[their] congrol. For [my] husband is an idiot, and if they should
impute to me adultery and various other crimes, I shall be defeat-

ed of my right of succession to my husband’s property and of [my] -

.1‘10“11{7 of [getting] food [and] clothes [mmntenance] [from that pro-
perty after his death], and the “right will be gone to. R4mchandra,

Mahédev and others. © I am [therefore] unwilling to go under the

control of such persons, without any protection.  And from their

former conduct I entertain the gr eatest approhensxons that they ‘

will do so.

«7, [I pray that] the Court will .[be pleased to] cons1der ‘

whether my aforesaid statements are proper or not, and to enter

the name of Rimchandra Mahddev as one of the parties opposed |,

[to me], and to reject my husband’s claim and to award all my costs
against the said Rdmchandra Mahddev.”

- It has hardly been attempted to maintain that any of the zﬂle-

gations contained in this statement would, if proved, constitute

a sufficient justification for the defendant’s refusal to live with her .

husband. = The plaintiff, as the Assistant Judge says, is admittedly
a man of very low mental capacity, on the border line of idiocy.
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But Yamunéb4i has not alleged that she entertains any apprehen-
sions to her safety on this account, nor indeed that she is unwilling
to live with her husband on this account. On the contrary, of:
the same day on which the present suit was filed, she filed a coun-
ter suit to obtain possession of her husband, alleging that he was
of unsound mind, and ‘that she was the proper person to have
charge of him, but that his cousin, Rémchandra, refused to give
him up. Her objection was not to living with her husband, but
with her husband’s relatives. Now it is easy to conceive that the
annoyances of married life must be often much aggravated by the
necessity which a Hindu ‘wife is under of living in the same house
with the whole of her husband’s family; and ill-treatment at the
hands of her husband’s relations, from which he was powerless ‘to
protect her, might reasonably be urged as a ground for refusmcr to

‘live with him.  But no such ill-treatment has been alleged in the

defendant’s written statement. It has, indeed, been suggested to. -

- us by the learned counsel for the special appellants that that state- -

ment implies much more than it expresses; that the first defend—"_
ant left her husband’s house in consequence of an attempt madé
upon her virtue by her husband’s cousin I(I‘l&hlfladl ; -and we ‘are

" asked to order the examination of certain witnesses, whosé evidence,
it is said, would establish this fact. Undoubtedly no Court would

order a wife to return to her husband’s house if she were hable to B

be exposed to an outrage of this description. But it is 1mposs1ble_

- to pay any attention to a mere verbal allegation made at this late
" period of the proceedings. If the defendant had so good a defence,

she should have made it distinetly, and have raised an issue regard-
ing it. She should, at least, have come forward to give evidence.

“She . was summoned as a witness, and her pleader twice obtained -
“an adjournment in order to' produce her. But she remained absent,

“and her absence has never been accounted for. It is out of the

question that the Court should now order an inquiry into the truth'

- of an allegation which does not even appear on any part of the re~ .
- cord, and whwh the person making it does not venture to substan- '

tiate upon oath.

“There is one circumstance in this case, and one only, which
raises any doubt as to the right of the plamhff to the relief which
he seeks.  Soon after this suit was instituted, the plaintiff lodged



VOL. I.j BOMBAY SERIES, e

a complaint before the, Mqrrlstnte, ch'ugnm‘ the second defendant . 1876,
with having committed adultely with the first defendant. He Yamusasaz.
swore that he had himself witnessed eircumstances leading to the Na' AR
conclusion that adultery had taken place. He was disbelieved; JA%;*{I; At
and his complaint was rejected without inquiry. ~ He then brought ~ o
the matter before the higher Courts, but witlout success. * In the 1\%\3‘;&[;{%&
Ppresent suit he has again put forward this charge of adultery, and - PENDSE.
has called his relations to support it: The Assistant Judge has-

found that the impﬁtwtion is utterly gloandless «We must take

it, then, that the plaintiff and his re lations, in their endedvour to

.gratify- their hatred against the second defendant, have not hesitated

to asperse the character of the plaintiff’s wife. In his deposi-

tion before the Magistrate the plaintiff used a Vely opprobrious

expression in reference tq his wife, and-when pressed with his in-
consistency in wishing to recover possession of a wife whom be

held in such low ‘esteem, he said that, if she returned to him, it

would be inconsistent with his religion to™ receive - food and water

from her hands, though in other respects he should treat her with

the affection due from a-husband to a wife. - Tt has been much

pressed upon us that the unjust aspersions cast by the plaintiff on

‘his wife amount to cruelty, and that the treatment to which he has
“himself said that he intends to ‘subject herswould also arhount to

cruelty, and that on these grounds, the defendant should not be

compelled to. return to his house.

-

Tn Moonshee Buzloor Ruheem v. Shumsoonisse Begum (1) their
Tordships of the Privy Council say:—“It seems to them clear
- that, if cruelty in a degree rondermw it, unsafe for the wife to return
" to her husband’s dominion were established, the Court might refuse
to send her.back. It may. be, too, that gross failure by the hus-
“band of the perfonnance of the obligations which the marriage con-
tract imposes on him for the benefit of the wife, might, if properly
proved, afford good grounds for refusing to him the assistance

" of the Court” (2). In the present case we are “only concerned
‘with the question of c1uelty ;and on that pomt their- Lordships,
in another part of the same judgment, say:—“The 1\[‘1homed‘m
law, on a question of what is legal cruelty between man’ and
wife, would plobably not differ materially from our own, of which

~n Mooer A, 551 @ L 15, B15.
B 141——cl
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one of the most recent expositions is the following :— There must

,'¥AMU“A 3T he actual violence of such a character as to endanger persohal
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health or safety ; or there must be a reasonable apprehension of it.”
¢ The Court’, as Lord Stowell said in Evaits v. Lvans, ‘has never been
driven off this ground’” (1). The recent case, to which the Privy
Council refer, wag no doubt the -case of Milford v. Milford (2).
A number of earhel cases have been quoted to usas showing that
to constitute lecral cruelty, it-is not necessary that there should be

“actual violence ; and, no doubt, some of those cases do-indicate

a desire ‘on the part of the English Judges to enlarge the definition
of cruelty, so as to embrace certain cases of peculiar hardship.  But
the authority of the later cases is conclusive as to the present state
of the English law. In Milford v. Milford the Judge Ordinary

took time to consider his judcrment observing :—" The question of

crudlty requires a very critical examination. It is just one of those’

cases in which the Court is bound to take care that it is not indues-
ed, by the desire of giving full relief to the wife, to tr espass. beyond

- the limits assigned by the law to the definition of legal cruelty.”

“And afterwards, in delivering judgment, he said :—* The essential
features of cruelty.are familiar, There must be actual violence of
‘such a chardcter as to endanger personal health or safety, or there
_must be’the reasonable apprehension of it. The Court,: as Lord
“Stowell once said, has never been driven off this ground. - Nor do

“the cases cited in the argument, whatever general expressions may
~have fallen from the Court, affect to decide that anything short, of

this will be sufficient to found a decree upon cruelty.. . The ground

- of the Court’s interference is the wife’s safety, and the inipossribility'
" of her fulfilling the duties of matrimony in a state of dread.” = In

the still more recent case of Ixally v. Kelly (3) the J udges stated:

- the law in similar terms, and granted a judicial separation on the-
ground that, if force, whether physical or moral, is systematlcally

~exerted to compel the submission of a wife to such a degree and
- during such a length of time as to injure her health, and render g,
.+ serious- malady ifiminent, although there be no “actual phymcal_{

" violence such as would justify a dec1ee, it amounts to legal cruelty.
" Inthat case,then, the Judges were careful to Leep within the 1i-

mlts laid down in prewous cases. The questwn for us to demde is

(1) Moore I A., 611, ‘ “(2)1 L. R. (P, andD)"i).;
' (3) 39 L.J. 59 Mat. Ca.
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‘whether, in- this country, we ought to extend those limits, and -~ 1876.
't enlarge the definition of legal cruelty so as to allow a wife to YANUNA'BAL
“justify her desertion of her husband upon grounds which in England 4%

; > ) RA'YAN
would not amount to a’ justification. After a careful consideration JA}(;ANATI_I
. . 3 . : HIDE
of this question we have come to the conclusion that we ought not o
NA'RA'YAN

to do so. ‘Native law and custom is, at least, as str}ngént as English jiorrenvar
law in regard to the duty of a wife to live with her husband: As  FPENDSE
" the Judicial Committee say of the Mahomedan law, so we would
_say of the Hindu law, that, on a question of what is legal eruelty
" between man and wife, it would probably not differ materially from
ourown. Any difference there might be, would be in the direction
_ of greater strictness, not of greater laxity,—at least in regard to the
* treatment of the wife by the husband. = A Hindwwwife cannot, any
more than an English wife, claim a divorce on account of merecly
Ler husband’s inconstaney ; but she may demand a separate main-
“tenance if her husband ill-treat her’ on, account of a favourite
-wife or mistress (1). She may abandon a husband who com-
yunicates anything mnoxious (@). . In the case of any undue
. chastisement, in ‘the exercise. of marital rights, our Courts would
probably adopt the views expressed by Sir Thomas Strange (3),
though in the Presidency towns they might possibly be some-
“avhat hampered by the 'provisiqns, of 21 Qeo. IIL, C. 70,
8,18, and 37 Geor I1L,, C. 142, 8. 12.  But we do not think that
' _:x{re showld be justified under Hindu law, any more than under
Eﬁgiish law, in-holding that-an: nunfounded- imputa;tion upon’ a
wife's chastity, however gross an outrage, is by 1tself sufficient to
rcoxvlstitute legai cruclty.  An American writer (4) refers to an old
caso in Scotland (Le Nac v. Moir, a. D. 1750) where a husband
~ publicly and perseveringly fgproaéhed bis wife falsely withi lascivi-
" ous behaviour and smmoderate lust, and in which the Commis-
- aaries of the .Court of Qession held this'a sufficient ground for a
' 'judiciallsepamtion; but the House of Lords reversed the decision.
The observations of this writer on this subject are worth quoting.
«The proposition » he says, “seems to be, on the -whole, well
"established in England and in most of our States, that the harm
' to be'apprehended must be bodily harm, in distinction from: qui_t;ﬂ
suffering.  For, while it is admitted that,pain of mind may be even
) Steele170: (2 2 Colebrooke 180, (3) 1 Stra. H. L. 49.-
) i 41 Bishop on Marr. and Div.724.
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1876, more scvere than bodily pain, and a husband disposed to evil may
YAMUNA'BA'D - ereate more nnsery in a sensitive and affectionate wife by a course

N AA;‘ I" L of conduct addressed only to the mind, than if, in fits of ang er he

- Jacavamr yere to inflict occasional blows wponher person; still it is said
B};I i that in such a case ‘the Court hasno scale of sensibilities by which
1\1;10?;‘:;‘,&; it can. g_a»uge‘ the quantum of injury dome and felt.” The rule,

Pexpse.  therefore, seems to have arisen, not from any notion of its inherent
justice, but from the difficulty of practically administering the
opposite rule, of regarding the mind the same as the body.”. In
this country generally, and particularly in the present case, in -
which imputations of lascivious behaviour are cast by.both sides
with equal recklessness, it would certainly be impossible to gauge
by any scale of sensibilities the quantum of injury done and felt.

As to the statement of his intentions contained in the plaintiff’s
deposmon before the Magistrate, to which refer ence has been m%de,
it is sufficient to say that even-if it be reﬂ%rded as a menace seri-
ously intended, it falls short. of a justification of the first’ defend=~
‘ant’s refusal to teturn to her husband.

Tt follows that the first defendant has not, in our onmwn pl ove&
legal cruelty on the part ofher husband or his relations. " Tn a
_suit between Hindus we consider that the only safe and pmctlcal
criterion of eruclty is that contained in the definition which guides
the English Courts, n namely, that there must be actual Vlolence of
such a character as to endanger personal lealth or safety ; or
* there must be the reasonablée apprehension of it. In a suit between
Muhammadans the Pmy Council has expressed its opinion that

~ the same definition is applicable ; and in-the P4rsi Chief Matri-

‘ monial Court of Bombay, over which I now preside,- a similar

- definition was adopted at an carly period of the Court’s existence
(Fc&o’dm? 7% v. Kurselfi Dmbue, 23rd November 1869)

" The next queshon is whethel the plmn’mff ha,vmo estabhshed his
rlcrht to compel his wife to return to his protection, is entitled also
toa decree against the second defendant, Nérdyan Bhide. , The law,

- on this subject is correctly stated by the Assistant' Judge.  Every
person who receives a manled woman into his house, and suffers
her to continue there after he has received notice from the husband .

" not .to‘hfubom her, is liable to an action for damages, unless the hug-
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band has, by his eruelty or m1sconduct forfeited his mantle nghts,
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or has turned his wife out of doors or has, by some 1nsu1t or ill- Yayuwasax

treatment compelled her to leave him (1).  The present plamtlff
asks, not for. damages, but for an injunction ; and he is entitled to
an 1n]unctlon if he has proved his case, and 1f the conduct of the
second defendant stlll continues to show a necessity for it. The
Ass1stant Judge has found that the second defendant dld harbour
‘the Fust defendant after notice from her husband and, looking to
the conduct of the second defendant throuohout the proceedmgs in
the suit, we cannot entertain any doubt that he hag been and is, act-
ively, zudnw and abetting the first defendant in her opposition to
her husband?s wishes. -

Our decree must be that the plaintiff is entitled to his con‘]ugal
rights, zmd ‘that the first defendant, Yamundbii, be ordered to
return to his protection, and that the second defendant, Ndmyan
Bhide, do abstain from harbouring the ﬁrst defendant, and from

" offering any obstruc’mon to the return of the first defendant to
-her husband’s protection.

Having regard to the conduct of the parties, and to all the

c1rcum%tanccs of the case, we think that each party shou]d bear
his and her costs tln oughout.
We amend the decree of the Court below acgordingly.

[APPELLATE CRIMINAL JURISDICTION.]
Oriminad Review No. 7 of 1876.
In]nannsHAVLAKsnMANL

Auard of Compensation—The Code of Criminal Procedure (Act X. of 1872),
Section 209—Complamant

A lLdrkun on fhe establishment of a Clvﬂ Court, entrusted with the execu--

tion of a writ, reported to the Court that a Qartlcula,r person obstructed him in
attaching property as commanded by the writ; and a report was thereupon made
by the Court to a Magistrate, with a view to proceedings being taken against the
obstructor, ~ The Magistrate acquitted the accused and ordered the kdrkun to pay
. the accused compensation under Section 209 of the Criminal Procedure Code.
i ’ (1) Addison on Torts 802.
B 141—e ,

AND
NA'RA'YAN
JAGANATH .

BHIDE

NA’RA‘YAN
MORESHVAR
PENDSE.

1876. - -
Maxrch 23.
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