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[APPELLAT OIVIL JURISDICTION ]
Specz'al Appeal No. 206 of 1875,

1875,0' KRISHNAJI RA’VJI "GODBOLE (PLAINTIFF AND APPELLANT) 9. RA’M-

Nov. ¢

B CIIANDRA SADA'SHIV (Dnrr\mw AND REsroNpENT).

Kabulayatddr Khot—Dhdrelar z>—()ccupant—~])’ombm/ Adct 1. of 1865, Section 2,
Cls. Jy, K, and L, and Section 48—Regulation XVII. of 1827, Section 3, /AR
und Section 5, Cl. 2—Inferior and Superior Holder—Privity of Estate,
Regulation XVIL of 1827, Section 5, enables the Government, and, therefore

the holder of the rights of Government, on failure of the superior holder to pay

tlie land revenue, to realize it from the inferior holder,

The laws for realizing the land revenue establish a kind of privity of estate :
between the snperior and iuferior holders, by which the latter, taking the pr ‘ofits
of the land, must satisfy the obligations of the former to Government, independ-
ently of, and even in opposition to, any agrecment between the two contracting
parties. The liability to pay, adheres to the occupation and enjoyment, and cannot

be got rid of, except through its 1csxgnatxon by the sovereign or the soverelgn s
_ representatives. -

Held, accordingly, tha‘c when the person who was the * occupant ” of certain’
land within the meaning of the Bombay Survey Act failed to pay the revenue due

theveon, the Kabuldyaiddr Thot might recover the amount from that persom’s
mortgagee in possession. '

_ Tars was a special appeal from the decision of A. D. Pollen;
Assistant Judge at Ratnigiri, in Appeal No. 322 of 1874, revers-
ing the decree of Chintdman Sakhérfm Chitnis, First Class Sub-

ordinate Judge at the same place, in original suit No. 475 of 1873, -

The. plamtlﬁc, Khrishnéji, brought this suit as Kabulay@tcl:lo‘.
Khot of the village of Kele :Mazagém for the year 187172, and
sought to recover the amount of Government assessment due for
that year on some land cultivated by the defendant, Rémchandra..
The land was the property of-one Lakshmibéi, who mortgaged it
to the defendant under o writing dated the 12th November 18G9,
The land remained entered in the Government pooks in the name
of the mortgagor, Lakshmibdi. The defendant denied his hablhty
-to pay, on the ground that he did not cultivate the land. The
Subordinate Judge raised .two issues: (1) Did the defendant’ cul-
tivate the land and receive the produce  thereof in 1871-72 2 (2)
If $0, is the plaintiff enhﬂcd to recover ¥ He found both the 3 issue
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aﬂirnntivelj, and in favour of the plaintiff. In appéal the defend- 1875
ant contended that the land had not been entered in the Govern-, Krisuna’s
ment books -in his name, and that, therefore, he was not answer-. 1'“ ;‘I)ILI?OD
able for payment of the assessment. © The Assistant Judge raised v.

Ra MCHA'NDRA
the same issues as those tried by the first Court, but found the Sapa’suiy,
second issue negatively, and, therefore, acramst thie plaintiff, whose
claim accordingly was thrown out. The following are his remarks.

on the second issue :—

“ On the second. point, however, I do not think that there is on
the record any evidence to justify me in finding that the defend~
ant is responsible for the assessment to the plaintiff. The plain-
tiff was Kabuldyatdir Khot for the year in suit, and as such he is
entitled to demand from Dhm ekaris the amount of assessment on
their dhdrdgs. The survey is now in force in the village. It ap-
pears that Lakshmibai, the defendant’s mor tgagor, is the otvner of
the dhard of which the thikdns (fields) in dispute are a part. She
is the ‘occupant’, and. the defendant can only be regarded as
her tenant, according to the definition given in the Survey Act.
’lhe land is entered in her name, and she, therefore, is the person-
punnuly responsible for the assessment. The agreement made by
the defendant with her in the mortgage bond with regard to the:
payment of assessment appears to me to be binding only on the
parties thereto.. I do nof see that there is any privity of' contract
between the defendant and the Kabuld yotddgr Khot, % % %
1, therefore, think that the plamtlft’ clalm musb f«}il, as bein g.
against the wrong person.”

The spemal appeal was ar, O*ued befow WEST and NA NA’ BHA 1
“Hanipa's, JJ. ‘

 The Honowrable R Saheb V. N, Mandlils for the appellzmt —The
respondent has been found by both the lower courts to have cul-
tivated the land in the year for which the amount of assessmenb
is sought to be recovered. The land revenue is a paramount
charge on the land, and the respondent, who twas in the actual
occupatlon of 1t oucrht to be compelled to pay ib.”

- Vishnuw Ghanashum for the respondent.—Under Bombay Act,
L. of 1865, Section 2, CL 7, the only person recognized by Govern-
ment with reference to the payment of assessment is the © occus
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1875. . pant”,whose name is entered as such in the Government books.
Krisuxaar The defendant isnot such occupant, and, therefore, not answerable
a’'vaz Gob-

BOL,, for payment of assessment, though he has been held to have occu-~

RA'MCH ASDRA pied :md cultivated the land during the year in dispute,

b‘“"*m" - [Wasr, J. —By Section 48 of the. Survey Act I. of ISGo the
land revemue is to be collected according to the provisions of
Regulation XVII, of 1827, and Section 5, Cl. 2, of that Regula,tlon\
provides that the revenue, if not discharged by the superior holder,
‘may be realized from the inferior holder, who in this.case is the
defendant.]

The defendant is not the inferior holder within the meaning
of that clause. He is a tenant Holding under the occupant;
Lakshmibii, as defined by Bombay Act I. of 1865, Section 2, CL. I..
The preceding Cl. & defines a “superior holder ** to be the person
having the highest right under GoVernment to hold land or to
'engage with Government for the land revenue due on account of
any village or estate. Now the person who in the present
instance has engaged with Government for the payment of stich -
“land revenue, is the plaintiff, and, therefore, he is the ¢ superior -
holder ”, intervening between the Government and the occupar,
Ldkshmlbal who consequently is the inferior Liolder.

[Wast, J.—This interpretation is opposed to Regulatlon XVIL
_ of 1827, Section 3, Cl, 1.]

West, J—The Assistant Judge has held the mmtfrao ee in pos-
session in this case mnot responmble for the land revenue of “the
ﬁelds held by him under the mortgage. The plaintiff, as Kabulg-
Jatclaq Klhot, is recognized by the Assistant Judge as ““ entitled to
demand from Dhdarelaris the amount of assessment on Vtheir

“dhdrd” ;but Lakshmibdi, the mortgagor, béing owner of the
dhéré in question, and, therefore, occupant according to the Bom-
bay Survey Act 1. of 1865, the Assistant. Judge has held that she,
and she alone, is responsible for the assessment. That she ig re-
sponsible for it is true ; but it does not follow that she ig solely :
responsible, and, Regulation XVII of 1827, Section 5, enables the
Government, and, therefore, the holder of the rights of Govern-
‘ment, on fajlure of the superior holder to pay the revenue, to

- realize it from the inferior holder, a position which, in the Sense _
of the Regulation, is held in this case by the mortgagee.
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Tt is obvions that, if the occupant only could be made answer- 1875
able for the rent or revenue due to the Government, it would only grigumvatss
be necessary to effect a mortgage in order to defraud the State of RA"I’& SOD'
its dues. This would be entirely opposed to the purposes of the v

RAMCHANDRA
. laws for realizing the land revenue; and, in order to obviate any = Sipa‘surv.
such result, these laws establish a kind of privity of -estate be-
. tween the superior and,inferior holder, by which the latter, taking
the profits of the land, must satisfy the obligations of the former
to Government independently of, and even in opposition to, ang
agreement between the two contracting parties. The liabﬂity'
adheres to the occupation and enjoyment, and cannot be got rid of,
except through its resignation by the sovereign or the sovereign’s

representatives.

We must, therefore, reverse the Assistant Judge’s decree, and
restore thab of the Subordinate Judge with costs throughout on
the respondent,.

[APPELLATE CIVIL J U_RI‘_SDIOTIO.N .
Misecellameous Special A ppeal No, 26 of 1875.

BALERISHNA BHALCHANDRA. (ORIGINAL PLAINTIPI‘ AND APPLICANT . Dec 15,
SPECIAL APPRLLANT) o, GOPAL RAGHUNA'TH (OrigiNan B
DEFENDANT AND OPPONENT; SPECIAL REeSPoNDENT),

" Hindu Law—Decree—Interest—Rule of *ddmdupat’ not applicable to amounts due
' on decrees, ‘

The rule of Hindn Law, which limits the amount recoverable at cne time bj way
of interest to the amount of the principal, does not apply to an amount recoverable
in executxon of the decree of a Civil Court..

TIIIS Wwas a specml appeal agamst the order of R. F. M'\ctler
confirming an order of the Subordinate Judge of Kardd.

On the 6th of July 1861 the plaintiff, Balkrishna, obtained a
decree against the defendant for Rs. 440-5-6, and interest till the
whole sum was paid up. On the 14th of February 1871 ho pre-
qented an apphcatlon for the recovery of the balance due on this
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