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[APPELLATE CTVIL JURISDICIION.]

il A : 1875.
Special Appeal No, 134 of 1875. Oct714

NA’RA,’YAN UNDIR PA’TIL (DEFENDANT) V. MOTILA'L RAMDA'S |
(PLAINTIFF),

Boml—l]) por i account— Waiver—Estoppel—Indorsement—Receipt—
EBuidence of payment.

Where the defendant execated to the plaintiff a bond for the payment of the
halance found to be die from the defendant to the plaintiff upon an adjustment
of the account of their mutual dealings, which bond contained the following stipn.
lation: ‘I shall pay the money after causing the payment to be entered on the
back of this bond or after taking a receipt for the same. I shall not lay any claim
to any payment made except in this way”

Held that, though the defendant at the time of the ad]usbment disputed the
correctness of the account, yot that by having executed the bond and made pay-
ments under ib, he must be held to have waived his objection, and in a suit on the
bond could not boe permitted to re-open the question of the correctness of the balance,
though he might possibly have been allowed to do so had he alleged that he had
discovered errors in the account after the execution of the hond; and had he
gpecified some of the alleged errors.

Held also that the stlpulatwn in the bond could not be permltted to control.
Courts of justice as to the cvidence which, keeping within the rules of the general
law of evidence in this country, they may admit of payments ; and the Anglo-Indian
1aw of evidence not excluding oral cvidence of payments, it would be’ against good
conscience and the policy of the Iaw to reject it, though the absence of indorse-
ments is o circumstance of some mlpoltance, which ought not to be overlooked,
but is by no means conclusive,

Belana Tatiah v Vasuntum Chinno (Mad S. D. A, Rep for 1855, pp. 49 and
50) impeached ; Sashachellum Chetty v. GQovindappe (5 Mad. H. O. Rep. 451),
Kdshindgth Balal Oke v. Narria an (Bom. Sp. Ap. 438 of 1872), and Nugur Mall
v, Azeemoollah (1 NoW. P H. C. Rep. 146), approved.

L4

Tais was a special appeal, heard on 14th October 1875 by
Waestrorp, CJ., and Kemsary, J., from the decision of H. J.
TParsons, Assistant Judge at Tanna, amending the decree of tho
Subordinate Judge at Wésin, -

The plaintiff sued the defendant on a bond passed by the latter

to the former to recover the amount found to be due from the

“defendant to the plaintiff upon an adjustment of the accounts of

their mutual dealings. The bond contained the following stipu-

lation: “ I shall pay the money after cansing the payment to he

entered on the back of this bond, or aftep T‘ﬂung a receipt for the
B A7 7——(1
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same. I shall 1ot lay any clmm to any payment made  except in

‘Naravax this way?” The defendant admitted the execution of the bond,

UNDI! Pa'tin

v.
MotinaA'L

RA'MDA's,

and having made certain payments under it, but said the balance
secured by, the bond was incorrect, owing to errors in the account,
and that at the time of the adjustinent and ever since he had
disputed the accuracy of the balance. He further alleged that he’
had made various payments in respect of the balance which WGIP
not 1nd01 sed on the bond, and for which he had no 1ecelptq

The Assistant J ndge held that the defendant could not be allowed

to re-open the question of the correctness of the balance, and that
oral evidence to prove the payments alleged by the defendant was
not admissible.

Malddev C’hz’wmdﬂ Apte for the special appellant.—The plain-

1iff’s accounts were required both to prove errors in the balance for

which the bond was passed, and subsequent payments made in
satisfaction of i, as. appears clearly from the Darkldst (Exhibit

‘No. 16),  The ‘defendant contended from the beginning that the
balance was incorrect. The Assistant Judge wrongly held the

stipulation in the bond thab payments were to be evidenced by an

-indorsement on the back of it or by receipt, to be a bar to receiv-
‘ing oral evidence to prove payments which are not evidenced hy
‘indor sement or receipt.

[KEMBALL J veforred to Sashachellum Chetty yv. Govmdappa (1) J
“Shéntdram Nérdyan for the special respondent.

Péndurang Balibhadre, as amicus curice, mentioned. —RKashingth

'Balul OLcov Ntmm JLm, and others . (Spebial Appea] No. 488 of

872) decided by Na'na’Bual HaroA's and Lareznt, JJ., on 25th

'J une 1874.

VVESTR.OPP, C.J. :—The Assistant Judge, in speakmg of alleo-ed

\payments by the defendant for which he claims credit, says ;<
¢ Whieve an® instalment bond  contained a stipulation that, pay-

ment of the instalments should be indorsed upon it, and that in

-the event of litigation, any allegation of other modes of settlement
_shonld be diseredited, the Sadr Adélat rejected a written releg, s,
“filed- by the . deféndant, - hecause it was not indorsed on the bond

{8: A+ No. 201855 ; Colebrooke’s Digest Bk. T, pl: 285, 286). -

- here, too, I shall diseredit the oral evidence of these witnesseg as to

(1) 5 Mad, H. C, Rep; 451.
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payments having heen made in satisfaction of this bond, and only 1875.

believe the ewdence 'of the receipt. I think it the only proper Na'mavax

course to pursue. The. lower Court found the payments proved, UXDIR”.I’AITIL

‘Tot on the evidence of the witnesses, but because the plaintiff did Mo’y
Ra‘smoa’s.

not ploduce his account books, but the account books were asked ‘

for, not on- thls point, but on' the point as to whether, when the

bond No. 8 was executed, Rs. 999 were due or not. The non-

'pl oduction of them has no connection with-this: part of the case.’

This Court feels bound to observe that somewhat more of accuracy
us to the facts would have been desirable on: the part of the
Assistant Judge. The plaintiff’s accounts were asked for as well
~ for the purpose of showing payments to him subsequently ‘to the

date. of the tond (Ist January 1870, MArgshirsh 30th, Samvat
1926), as for ‘the purpose of impeaching the correctuess of the
balance of account due at the end of AD. 1869, for which the
bond was given. The books asked for.are from Samvat 1921 to
Samvat 1928 (see Hxhibit No. 16). Those subsequent to Marg-
shirsh 80, Samvat 1926 (I1st January 1870), could only have been
asked for with referenco to the alleged payments in respect of the
bond. "And in Exhibit No..15 i is distinctly. apparent that the
books were sought for that purpose as well as for the other.

We so far agree with the ‘Assistant Judge that we do not think
that the defendant ought to be permitted to re-open the question
of the correctness of the balance for which the bond of the 1st-
Janunary 1870 was given. The defendant says that he objected to
it at that time, and he produced a Wltness who also testn&ed to that
cltect. :

Assuming that to be true, the defendant must be regarded as

< having waived his objection, for, notwithstanding it, he subse-
quently executed the bond and made payments upon it. - '

It would be different if his allegation were that after the excen-
tion of the bond he discovered the errorsin the account on which
the balance was arrived at. In such a case, it might possibly,
on specification of some one ‘or more of the alleged errors, be
right to allow liim to re-open the question of the correctness of
the account, bit that is not his case. .

The next point to be disposed of is, whether the Judge was
right in holding that the oral evideuce of payments alleged to
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have been made by the defendant ¢ould: no’o be taken into consi-
ax deration. The learned - Assistant *J’ udo ge, i, the above extract,
voferred to a decision of the Sadr.Adédlat in’ such a manner as o

lead this Court to’sappose that he meant the Sadr Addlat of this
Plesidency, and’has caused much trouble "and loss of time in
searching for-that decision. It appears, however, to be the Madras
Sadr Adilat, Wthll, in Belana Tatioh v. Ve wsuntum Ohinna (1),
without giving any reason for their yuling, decided that, where an
instalment bond contained a condition that the payments'should
be indorsed on the bond, and that, in event of litigation, any
allegation of other modes of payment should be discredited, a
receipt in writing by the obligee of the bond conld not be receiv-
ed as evidence of a payment by the obligor. This Court, even if
that decision were still intact, would dgeline to follow it, inasmuch
as the giving of a receipt in writing by the obligee not indorsed
upon the bond would amount on his part to a waiver of, and

- dispensation with, the condition. Further, this Comrt regards

such a stipulation as in 1tself S0 objectionable that it ought not to
be enforced.

It i3 against good conscience .phat an obligee should stipulate”
that, although he may have been paid in part or in full, he should,
if the evidence of such payment were not in writing, be at liberty
to treat the payment as a nullity. He would, in enforcing such a
condition, be availing himself of his own negligence* or wrong.

" Such a condition, we think, could only be imposed by the Legis-

lature, which has, in certain cases, imposed somewhat analogous
conditions, as for instance in Section 206 of the Civil Procedure
Code, which provides that “no adjustment of a decree in part or
in whole shall be recognized by the Court, unless such-adjustment
be made throngh the Court or be certified to the Court by the
person in whose favour the decrec has been made, or to whom it
has been transferred.”

The stipulation in the bond 1s, “I shall pay the moncy ﬁfter

- causing the payment to be entered on the back of this bond, or

after taking a receipt for the same. I shall not lay any claim to

any payment made cxcept in this way.’ The stipulation ig

stronger and cleaver thaw that in Sushachellum v. Govim:luppw
(1) Mad, S. D. A; Rep, for 1855, pp. 49 and 50.
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(1) in which the High:Court of Madras must be regarded as hav- 1875,
ing over-r ruled the ‘decision of their predecessors of the Sadr Naravan
Addlat in Bol.cma Tatialy v. Vasuntiom C’lmma, but the reason, UNDI};PA i
which we have ah eady given, is, we ‘tHink, qulte sufficient to sup-‘ lltiogl;ﬁ';
port the conchmon at which we have arrived, viz., that the sti-

pulation in the bond cannot be permitted to control Courts of

Justice as to {he evidence which, keeping within the rules of the

gener ‘Ll law of evidence in tlus country, they may admit of pay-

ments.” There is nothing in that law, which would warrant our

Courts in excluding direct oral evidence of payment. We agree

with Scotland, C.J%, and Innes, J., (2) that the absence of indorse-

ments in the case of a bond contammg (as bonds here often do)

such a stipulation as that here, is a circumstance of some import-

ance and ought not to be pverlooked, but it is by no means con-

clusive and ought mot to be so regarded. The ‘passages in
Colebrooke’s Dig. Bk L., pl. CCLXXXV., CCLXXXVL, referred

to by the Assistant Judge, show the antiquity of the practice
amongst Hindus of indorsing payments on bonds and of giving

receipts in writing. Those texts, however, as regards the debtor

are hortatory rather than mandatory, while the two following texts
(CCLXXXVIL, CCLXXXVIIL), show that the Hindu law with

respect to the creditor, who accepted a payment, but gave no

réceipt or refused to give it, was stringent even to the extent of

treating such an omission or refusal as a forfeiture of the balance

of the debt. It is, however, with the Anglo-Indian law of evi-

dence we have to deal. It does not exclude oral evidence of pay-

ment, and we should deem it to be both against good conscience

and the policy of the law to reject it. Its value must be weighed

in each particular case.

This cause must be retried by the Assistant Judge. Our pre-
vious observations show that the plaintiff’s account books, subse-
quent to 1st January 1870, should be called for. If he refuses
to produce them or does not satisfactorily account for their non-
production, - the Assistant Judge should take that circumstance
into consideration together with such evidence, oral or otherwise,
as there may be of the payments alleged by the defendant and
not admitted by the plaintiff. We reverse the decree of the

(1) 5 Mad. H, C. Rep. 451. (2) Id. 1b, 453.
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1875 Assistant Judge and remand this causo for retrial ol the: nicrits 5
“Naravax costs of both appeals and of the suit to be’ dmposcd of by hlm ag
UNDIRP\ M may appear to him to be justs

1}{1‘3%‘,’55 We understand that N4nd bhai Huridés and Larp(,nt *J.J5; have,
in’ Special Appml 438 of 1872 (decided 25th Juiic 18{45), ~Aa.>7u-
nath Balal Okd v. Narvia Jun and others, como to_ a. <d€blﬂbll a3,
to the adllllelbﬂlty of oral evidence notw1thst¢mdmn‘ such a Londv-
tionas in the bond in this ‘suit. ~ Nugur Mull v. dzcemoollah (1)_,

is to the same effect.

[APPELLATE CRIMINAL JURISDICTION.]
Now 35, REG. v, LAKHYA’ GOVIND AND ANOTHER.

The.Code-of Criminal Procedure, dct X. of 1872, Section 67— Jurisdictivn—Dacoity
in the Gdyakwdd’s territory—">'rial in British Tervitory.
Where dacoity was committed at Velanpor, a village in the tevritory of H. H. the

Gayakwid, and a part of the stolen property found where it had been concealed by
the accused in British territory, it was . o
Held that a conviction of dacoity could not be sustained, that bemfr a substantive,

offence -completed as soon as perpetrated at Velanpor, although, had Velanpor
been in British territory, the subsequent acts in the process of taking away the
property might in the legal senso have coalesced with the first and principal one, so
as to give jurisdiction under Section 67 of the Code of Criminal Procedure in each
district into which the property was conveyed. Buton a conviction of retéi_ning
stolgn property the sentences awarded could, it was held, be sustained, the retajn-
ing having taken place in British Territory, . = °

- Tus was an appeal from the decision of H. F. Aston, Assistant
Session Judge of Surat, confirmed by H. Birdwood, Session Judge.

The evidence showed that the appellants formed part of a gang
which: committed dacoity at Velanpor in the territory of H. H. the
Ghyakwid. - A portion of the stolen property was found concealed

“atb:the village of S4ria; in the Chikli Taluks of the Surat District.
This cireumstance, the Assistant Judge supposed, gave his court
jurisdiction to try the acensed on the charge of dacoity, though it
was committed in foreign territory. . The. trial accordingly went
on, and the evidence having been found sufficient, resulted in ' the
conviction on that charge of bo‘th the accused who were sentenced

1 1INW, P I, C. Rep. 146.(1869, Part VIIL)
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